
From: Scott Jennings [SJennings@gwb43.com]

Sent: Wednesday. February 21. 2007 11 :40 AM

To: Karl Rove

Cc: Hughes. Taylor A.

Subject: NM usAnv UPDATE

Importance: High

Attachments: DOMEN-FAX_0702202129030351.TIF

Karl- Steve Bell forwarded me a resume this morning of a new candidate they'd like to offer for USATfYln New Mexico.
His name is Jason Bowles (I have attached the resume In hopes Taylor may be able to send to the plane). .

I do not know Jason; 1checked him out with Mickey Barnett this morning (one of our trust.edlegal sources) who did
vouch for him. He is a younger guy who previously served in the USATfY's office. Why Domenid didn't send this gUy up
in the first place Is beyond me. .

We have two options here - .

1) Tell Domenlciwe are continuing with Bibb and they need to get behind it, or

2) Reopen this process and Interview BOwles.

I am going to get a .read from Chris Oprison in Counsel on if they think this Is someone we need to consider; I.am sure
someone at DOJ can give us a read on BOwles' past performance as Assistant USATfY. .
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·UccnMd to pracCiOiIaW in New Mdxlco and Texas

Jason Bowl.·
B.I.Crow

·ATI:

FAXNO.:

FROM:

RE:

DATE:

OPERATOR:

BOWLES & CROW
Attorneys At Law

201 Third S1:feetN.W.• Suite 1370
Post Office Box.25186

Albuquerque.N.M. 8712'·5186

FAX COVER SHEET

Mr. Steve Bell

(202)228-

Jason Bowles

Resume

February 20, 2007

Telephone
(50S) 211·2680

Facsimile
(503)217-'

P. CO 1

NUMBER OF PAGES.INCLUDING TIIIS COVER SHEET: 5

[Ifyou do not receive the total liumber ofpages as indicated above, please notify this
office to have this fax re-transmitted.]

COMMENTS

To follow is the resume ofJason Bowles. Thank you.

CONFIDENI1AL
The infonnation contained In this facsimile· message is oontldentiaJ and intended solely for tho usc of the
individual or llIltity named above. If the reader of this message is not the intended recipient, or the
employec or agent responsible tor delivering it to the intended recipient, you are hereby notified that allY
dissemination, distribution. copying, or unauthorized use of this communication is strictly prohibited. If
you have received this f<1(;simile in error, please notify the sender immediately by telephone. and return the
facsimile to the sender at the above addrcss via tho United States Postal Service. Thank You.
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P. 002

- BUSINESS-

aowles & Crow
2013J11 St. N.W. #1370

AIbuquerCl'J,O. New Mexico 87102
(50.5) 217-2680

u. LEGAL EXPERIENCE

July 2005 to present

-HOME-

AlbuquerqUe, New Mexico

Sbatehold$" - Bowla & Crow

General trial practice in federal and state COU1'tilin New Mexi-coand Texas~

Retained in thllJ defense of multiple white collar c8.SC5andappoimedin CIA
(Criminal Justice Act) criminal cases. Additionally, pnctice ltas concentrated
in representation in wrongfu.! death. catastrophiC torts. medical matpractiec. and
election law matters. Handled approximately 40 trials and 30 appea1J in the
Uriitecl States District Courts for· New Mexico and the Westem Di.strlct of
Texu, ~ Supreme Court and Courta of Appeals of Now Mexico, aDd !he Fifth
and Tenth Circuit Courts of Appeals.

Mard:i2001' to June 2005 Shareholder.md MinaabJJ Dttector
Sharp, JaI1n.le & BOwles, P.A.
AJbucp1erque. NM

General trial practice in federal and state courts, includiJJg medical malpractice
and tort defense, white collar criminal defense, CJA Act representation. and
election law matters. .

September 19.96 -:-' March 2001 . Assistant United States Attorney
Albuquerque and Las Cruces, NM

Investigated and prosecuted federal viQlent, narcotics, imntigration, and white
. collar offenses. Extensive trial and appellate experience in the United States
District Court for the District of New Mexico and"the Tenth Circuit Court of
Appeals. Tried numerous felony jury trials and prosecuted over two do:zen
appeals, including 2 en bane appeals involving a wide range of criminal

.violations including narcotics. immigration, white collar. and violent offenses.

Jason Bowles - Individual Resume
BOWLES & CROW
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January 1999 - January 2000 Spedal Assistant' United States
Attomey
Middle District of Florida '

Appointed, Special Assistant by U,So Attorney Charles Wilson for one year to
coordinate and prosecute mu1ti.;state immigrant smuggling ring. Case involved
coordination of efforts of U.S.' Border Patrol and INS agents in New Mexico,
Texas, Flori4a. and. Georgia and grand JUIY presentations and prosecutions in
New Mexico and Florida. .

P. 003

June l.994 - September 1996 FederalAppeJJateLaw Clerk
TheB()llOrable BobbYR. BaldOck
,Unijed S"- ,Cqurt'of AppealS" Tenth
Circuit, 'lloswell~ :NM'

Researched. wrote, and edited Opinions and bench memos in all areas of federal
law for active United States COurt of Appeals judge. Assisted in drafting and
reviewing opinions in.over 60 appeals. Prepared memorandums in over 30 oral
arguments for Iudge Baldock.

August 1994 - May 1995 Business Law Instructor
Lubbock,TX

Taught two' SenJ.esters of'senior-level busiDess' law to twcnty~ght"students at
Lubbock ChriStian University in Lubbock" Texas. Prepared curriculum,
syllabus, and lectures~

Research Assistant to Law Professor
Lubbock, TX

Professor Thomas E. Baker, Alvin R. Allison Professor of Law, Texas Tech
University School of Law, Lubbock, Texas. Researched and edited
pUblications for professor appointed by Chief J~titc of the United States to
serve on'Standing Committee on rules of Practice and Procedure for the Federal
Courts. ' ,

Summers 1989-1990 Senatorial Intern
United States Senator Jeff Bingaman, D-
N.M. <f'

Roswell, NM and Washington, DC

Worked on project to develop business/school partnerships. Researched and
presented memos to City of Roswell on sources of federal funds. Responded to
constituent inquiries.

JMon Bowie•• Individual Resume
BOWLES &. CROW
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II. MILITARY EXPERIENCE

May'l997- August 2006 Major, New Mexico National Guard
And Army Reserve
judge Advocate

P.004

Served as Judge' Adv~atefor TroopComri1and. New Mexico National Guard. '
In the Army Reserve. assisted in courts martial and Article 32 hearings as Trial
CounseL Provided legd assistBJice to active duty aJJd reserve soldicn.
Supervised'enlisted soldiers., Awarded the Meritorious SemceMeda1, .. Army
Commendation: Mc:dal with two oak leaf clusters, Army' Achievement Medal
and Reserve Components Achievement Medal and Reserve CompOnents
Overseas Service Ribbon (witbthree device). .

m. EDUCATION

Texas Tech University School of Law
Doctor of Jurisprudence
Summa coni Laude
August 1991 ~ May ~994

Order oft1u:rCoif .
Associate Editor. Texas Tech Law Review
Board ofBarristers

Lubbock Christian University
Bachelor of Science - Finance
Summa Cum Laude
August'1988 - ,May 1991

IV. ' PROFESSIONAL LICENSING & ASSOCIATIONS

• United States Supreme Couft
• United States Court of Appeals. Tenth Circuit
• united States Court of Appeals, Fifth Circuit
• State Bar of New Mexico

.• State Bar of Texas "
• United States District Court, District of New Mexico

Jason Bowles - Individual Resume
BOWLES & CROW
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V. .PUBLICATIONSILECTURES

Immigration Prosecutiona, Southwestern Association of Legal AssistUits,
November, 1997.

"Illegal Emplayment of AJiens"~ Chapter 10, D~nt of Juatice, Office of
Legal Education; Immigration Prosecutions Manual (with 2 other authors),
April, 1988 .

Faculty presenter, Alien smuggling, DOl Immigration Seminar, San Diego;
Califorilia, May, 1998

Presenter, Drug and ITllmigratlt)n PrOSecutlOIU for New Mexico, to Deputy
Attorney General-Eric Holder.lu1y, 1998. "

Faculty presenter, Orgtl1JizedCrlminal Immigrant Smuggling. 1-25
Confederation, INS Conference, Clearwater, Florida, November, 1998.

Faculty presenter, National Advocacy Center (NAC). Department of Justice,
CnmiTial Paralegal Seminar, Fourth Amendment and Immigration lamu,
February. 1999.

Faculty presenter. International Prosecutors Conference, Trial Skills. JUly,
2000.

Faculty presenter, AUen Smuggling, DOJ Immigration Seminar, NAC, January,.
2001. .

VI. AWARDS

• Three Sustained Superior Performance Awards, Department of Justice"
• Special Recognition Award, Immigration and Naturalization Service,

November. 1998, Operation Dixie Junction
• United States Attorney's Award, District of New Mexico, September. 1999
• United States Customs Service, OCDETF Award. Operation Backpack
• United States Border Patrol, Service Award

Ii'

Jason Bowles· Individual Resume
BOWLeS & CROW

P. 005
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From:
Sent:
To:
SUbject:

Oprison, Christopher G. [ChristophecG._Oprison@who.eop.gov]
Wednesday, February 21 , 20075:18 PM.·
Scott Jennings
RE: NM USATTY UPDATE

Way ahead of you' - sent it to Monica Goodling earlier today and asked her to have it
scheduled ASAP

-----Original Message----- .
From: Scott Jennin~s 1mailto:SJennings@gwb43.com]
Sent: Wednesday, February 21, 2007 5:17 pM·
To: Scott Jennings; Oprison, Christopher G.
Subject: Re: NM USATTY UPDATE

KR connected with Domeni6i.

KR thinks we should move quickly.to interview Bowles.

~----Original Message----
From: Scott Jennings
To: Oprison, Christopher G. <Christopher G. Oprison@who.eop.gov>
Sent: Wed Feb 21 15:37:12 2007
Subject: RE: NM USATTY UPDATE

Ok - let me know when y ou reach out to Bowles.

-----Original Message-----
From: Oprison, Christopher G.
[mailto:Christopher G. Oprison@who~eop.gov]

Sent: Wednesday, February 21, 2007 3:08 PM
To: Scott Jennings
Subject: RE: NM USATTY UPDATE

Hell yes

He and Bibb may know each 6ther from the NM National Guard

-----Original Message-----
From: Scott Jennings [mailto:SJennings@gwb43.com]
Sent: Wednesday, February 21, 2007 1:41 PM

. To: Oprison, Christopher G.
Subject: RE: NM USATTY UPDATE

If he isn't as good as Bibb, I still think we reserve the right to go with Bibb -- don't
you think?

-----Original Message----
From: Oprison, Christopher G.
·f m'lil to: Christopher_G. _Op t:"';cson@who.eop. 90V J

Sent: Wednesday, February 21, 2007 11:49 AM
To: Scott Jennings
Subject: RE: NM USATTY UPDATE

This guy worked for bingaman. Are we interviewing him?

--~--Original Message-----
From: Scott Jennings [mailto:SJennings@gwb43.com]
Sent: Wednesday, February 21, 2007 11:44 AM

1
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I To: Oprison, Christopher G.
Subject: Fw: NM USAT~Y UPDATE

-----Original Message---~

From: Karl Rove
To: scott Jennings
Setit: Wed Feb 21 11:40:46 2007
Subject: Re: NM USATTY UPDATE

I believe we need to quickly interview this new entry.

-----Original Message----
From: Scott Jennings
To: Karl Rove
CC: Hughes, Taylor A. <Taylor A. Hughes@who.eop.gov>
Sent: Wed Feb 21 11:39:49 2007
Subject: NM USATTY UPDATE

Karl - Steve Bell forwarded me a resume this morning of a new candidate they I d like to
offer for USATTY in New Mexico.· His name is Jason Bowles (I have attached the resume in .
hopes Taylor may be able to send to the plane) .

I do not know Jason; I checked him out with Mickey Barnett this morning (one of our
trusted legal sources) who did vouch for him. He isa younger guy who previously served
in the USATTY's office~ Why Domenici didn't send this guy up in the first place is beyond
me.

We have two options here -

1) Tell Domenici we are continuing with Bibb and they need to get
behind it, or

2) Reopen this process and interview Bowles.

I am going to get a read from Chris Oprison in Counsel on if they think this is someone we
need to consider; I am sure someone at DOJ can give us a read on Bowles' past performance
as Asiistant USATTY.

2
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From:
Sent:
To:
Subject:

Oprison. Christopher G.
Friday, February23, 20077:21 AM
KelleyI William K
RE: Revised Draft

I'll take care of' this.

-----original Message----
From: Eckert, Paul R..
Sent: Friday, February 23, 2007 6:43 AM
To: 'Richard:Hertling@usdoj.gov'
Cc: Kelley, William K.; Eckert, Paul R.; oprison, Christopher G.
Subject: RE: Revised Draft

Richard:
copied.

Would you pleaseresend the letter to me aild to Chris Oprison, who is also
It did not: come through in Bill's email. Thanks. PAUL

-----original Message--~--

. From: Kelley, William K.
Sent: Thursday, February 22, 2007 9:48 PM
To: 'Richard.Hertling@Usdoj.gov'
Cc: Eckert, Paul R.
Subject: Re: Revised Draft

Richard--I am out of the office through the weekend. (I jsut retrieved my email after a
long flight.) .. Can you please coordinate these letters through Paul Eckert? (Also., I have
to say that sending us these with so little time to respond puts us in a difficult
position; just as there are a lot, of balls in the air over there, there are just as many
being juggled over herel)

Paul -- if Chris is better situated on this, just pass it on to him~ Thanks.

-----Original Message----
From: Hertling, Richard
To: Kelley, William K.
CC: Sampson, Kyle
Sent: Thu Feb 22 19:40:17 2007
Subject: FW: Revised Draft

Bill: attached is another letter to which we would like your concurrence.and approval to
send on Friday morning. Senators Levin and Stabenow have written aSking that no changes
be made in the Michigan US Attorneys without advance notice to them. USA Chiara has
spoken to both Senators today and intends to announce her departure publicly tomorrow. We
need to send this letter to them tomorrow morning in advance of her public announcement.
Please let us know if you have any comments or concerns at your earliest convenience
tomorrow, but we do need this one 3.pproved as early as possible to get it off to the
s~nators first-thing in the morning. Thanks.

From: Elston, Michael (ODAG)
Sent: Thursday, February 22, 2007 7:35 PM
To: Hertling, Richard
Cc: Goodling, Monica; Moschella, William; Sampson, Kyle; McNulty, Paul J
Subject: Revised Draft

«Senator Levin and Senator Stabenow:doc»
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From: Kelley, William K.

Sent: Tuesday, February 13, 2007 4:43 PM

To: Oprison, Christopher G.

Subject: RE: John Wood, USAttorney, WD Mo

I thirik it's okay. Thanks.

From: Oprison; Christopher G. _
sent: Tuesday, February 13, 2007 4: 16 PM
To: 'Kelley, William K.
Subject: RE: John Wood, US Attomey,WD Mo

Bill-to follow upon the issue below, Andrearaised an interesting point. She suggested that we at least
consider how John Wood joining DOJ now inight feed into the Hill negativity. toward US Attorney replacements
and their ViewS of the replacments as "DOJ1Adininistration insiders;" She queried whether this would hinder his
chances atconfirmation. It's worth considering, but to be clear; this charge could be levied at Wood based on his
prior work for AG Ashcroft, and Sec. Chertoff. This is merely cUmulative evidence of a DOJ-relationship, albeit
closer in time to the nomination, And, I think the concern among some on the Hill was that the US Attorney
replacements were notgoing to be put through the nomination process. That is clearly not the case with Wood. I
asked Lou Reyes to hold off on this until I had a chance to get your views. I think it is fine for Wood to join DOJ,
but wanted to spotlight this issue for you. Kyle Sampson agrees.

Chris

. From: Kelley, William K. .
Sent: Tuesday, February 13,200712:55 PM
TCi: Oprison, Christopher G.
Subject: RE: J6hnWOOd, US Attorney, WD; Mo

No problem, butshould at least alert Andrea Looney to see if there is leg guidance. Thanks.

From: Oprison, Christopher G.
Sent: Tuesday, February 13, 2007 10:56 AM
To: Kelley, William K.
Subject: John Wood, US Attorney, WD Mo

BiII- received a call from Lou Reyes in PPO. Lou wanted to give us a heads up that DOJ Would like to bring John
Wood (formerly withDHS) in to work on various matters during the pendency of his nomination to be US Attorney
for the WD Mo. Lou indicated John would not be assigned to work on any matters while at DOJ that would
overlap with his duties/responsibilities as the US Attorney, if confirmed. I didn't see a problem with this, but
wanted to run it by you for your thoughts. .

Christopher G. Oprison ?!

Associate Counsel to the President
phone: (202) 456·
fax: (202) 456~
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From: Sampson; Kyle [mailto:Kyle.Sampson@uscloj.gov]
sent: Tuesday, February 13, 2007 5:25 PM
To: Kelley, WilliamK.
Subject: RE:

Bill, here you go - pasted in the text as well as attached doc.

SummaQ' of U.S. Attorney appointment legislation

Before the March 9, 2006, enactmentofthe USA PATRIOT Improvement and Reauthorization
Actof2005, the Attorney General had the authority to appoint U.S. Attorneys to vacant positions for
periods not exceeding 120 days. If the President did not appoint a U.S. Attorneyto such a vacancy·
within 120 days of the appointment made by the Attorney General, the appointment.expired, and the
local district court was authorized to appoint a U.S. Attorney to serve until the President made the
appointment.

Section 502 ofthe USA.PATRlOTImprovementand Reauthorization'Act of2005 enlarged the
scope ofthe Attorney Gerieral'sinterim appointment authority. Specifically, the Act struck the
provision that both limited the validity of the Attorney General's appointments to 120 days and

.authorized district courts to make subsequent appointments. The Act provided instead that ~'[a] person
appointed as United Statesattorney [by the Attorney General] may serve until ... a United States
attorney for such district [is] appointed by the President." District courts retained no authority to
appoint U.S. Attorneys. This change was explained in the Conference Report for the Actas "address
[ing] an inconsistency in the appointment process of United States Attorneys."

On January 9, 2007, Senator Feinstein introduced S. 214, entitled the "Preserving United States
Attorney Independence Act of2007." As introduced, S. 214 would have stripped the AttorneyGeneral
of all authority to appoint U.S. Attorneys on an interim basis and would have authorized only the local
district court to fill a U.S. Attorney vacancy pending an appointment by the President in the normal
course.

The Den,uty Attorney General testified in opposition to S. 214 before the Senate judiciary
Committee on February 6, 2007. Senator Feinstein later introduced a substitute amendment to the bill
that would restore the Attorney General's interim appointment authority as it existed before enactment
of the USA PATRIOT Improvement and Reauthorization Act of2005. As amended, S. 214 would also
limit the validity of appointments that have already been made by the Attorney General to a period not
exceeding 120 days from the date of the bill's enactment and would authorize the local district courts to
fill all resulting vacancies pursuant to their newly restored appointment power.
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The amended bill Was reported out of the Senate Judiciary Committee on February 8, 2007, by a
vote of 13-6, with Senators Specter, Hatch, and Grassley voting with all of the Democrats in favor ofthe
amendment. Senator Specter has signed on as a cosponsor of the bill as reported.

. . .

Senator Kyl is considering introducing an amendment to S. 214 on the Senate floor that would,
among other things, impose a precatory obligatIon on the President to nominate aU.S. Attorney within
180 days of a vacancy's arising and, failing that, to authorize the local district court tofill the vacancy.
with an interim appointment. The amendment would limit the court's authority by (1) requiring it to
appoint a currentemployee of the Department ofJustice or a federal lawenforcement officer, (2)
requiring it to. give the Attorney General seven days' notice of the identity of an appointee, and (3)
prohibiting the appointment of any person under investigation by the inspector general of a federal
department or agency. Senator Kyl has solicited the technical assistance of the Department of Justice in
drafting such an amendment.

From: Kelley, William K. [mailto:William....;,K•....;.Kelley@who.eop.gov]
sent: Tuesday, February 13, 2007 10:44 AM
To: Sampson, Kyle
SlIbject:

Kyle--Joshhas as.ked for a on~pager on the USAttorney legiSlation, some time today. We don't have an
Associate Counsel on this, so it's me (and I am jammed) or someone over there..Can you get someone to
summarize the background and the legislation? The big shots here particularly need absolute clarity that the
proposed fix just restores the pre-Patriot status quo. Let me know - and thanks.
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Summary oeD.S. Attorney appointment legislation .

Before the·March 9,2006, enactment of the USA PATRIOT Improvement and
Reauthorization Act of 2005, the Attorney General had the authoritytoappoiritU.S.
Attorneys to vacant positions fOf periods not exceeding 120 days. If the President did not
appoint aU.S. Attorney to such a vacancy within 120 days of the appointment made by
the Attorney General, the appointnlent expired, and the localdistrict co.urt was· authorized
to appoint a U.S. Attorney to serve until the President made the appointInent .

Section502 of the USA PATRIOT Improvement and ReauthorizationAct of
2005 enlarged the scope of the Attorney General's interiniappointment authority.
Specifically,· the Act struck the provision that both limited the validity of the Attorney
General's appointments to 120 days and authorized district courts to make subsequent
appointments. The Act provided instead that "[a] person appointed as United States
attorn~y [by the Attorney General] may serve until ... a United States attorney for such
district [is] appointed by the President" District courts retained no authority to appoint
U.S. Attorneys. This change was explained in the Conference Report for the Act as
"address[ing] an inconsistency in the appointment process ofUnited States Attorneys."

On January 9, 2007, Senator Feinstein introduced S. 214, entitled the "Preserving
United StatesAttorney Independence Act of 2007." As introduced, S. 214 would have
stripped the Attorney General of all authority to appoint U.S. Attorneys on an interim

. basis and would have authorized only the local district court to fill a U.S. Attorney
vacancy·pending an appojntment by the President in the normal course. .

The Deputy AttorneyGen~raltestifiedin oppqsitiop.to S. 214 before the Senate
Judiciary ComIIlitteeon February 6,2007. Senator Feinsteinlater introduced' a substitute
amendtIlentto the bill that would restore theAttorney General's interim appointment .
authority as it existed before enactment of the USA PATRIOT Improvement and
Reauthorization Act of2005. As amended, S. 214 would also limit the validity of
appointments that have already been made by the Attorney General to a period not
exceeding 120 days from the date of the bill's enactment and would authorize the local
district courts to fill all resulting vacancies pursuant to their newly restored appointment
power.

The amended bill was reported out of the Senate Judiciary Committee on
February 8, 2007, by a vote of 13-6, with Senators Specter, Hatch, and Grassley voting
withall ofthe Democrats in favor oftheamendment Senator Specter has signed on as a
cosponsor of the bill as reported.

Senator Kyl is considering introducing an amendment to S. 214 on the Senate
floor that would, among other things, impose a precatory obligation on the President to
nominate a U.S. Attorney within 180 days ofa vacancy's arising and, failing that, to
authorize the local district court to fill the vacancy with an interim appointment. The
amendment would limit the court's authority by (1) requiring it to appoint a current
employee of the Department of Justice or a federal law enforcement officer, (2) requiring
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it to give the Attorney General seven days' notice of the identity of an apppintee, and (3)
prohibiting the appointment of anypers()n under investigation by the inspector general of
a federal department or agency. Senator Kyl has solicited the technical assistance of the
Department of Justice in drafting such an amendment.

2
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From:
Sent:
To:
Ce:
Bee:'
Subject:

Scott Jennings
2/14/20074:34:51 PM

Karl Rove kr@georgewbush.com;
tayloca._hughes@who.eop.gov tayloca._hughes@who.eop.gov ;

McNulty Testimony 2~6-07

Ok - here is the PREPARED testimony from McNulty from Feb. 6. I am waiting ona transcript pfthe Q and A, where the
comments you noted were made. The Judiciary Committee won't offer a full transcript until nextweek, but DoJ may have a draft
transcript I can seetonight. He makes the case here, but gottripped up during the Qand A. I will send you the Q and A
transcript as soon as I have it.

Testimony of Paul J. McNulty (Deputy Attorney General, U.S. Department ofJustice) to the Committee on the
, 'Judiciary, United States Senate

"Is the Department of Justice Politicizing the Hiring and Firing of U.S. Attorneys?"
, February 6,2007

ChairmanLeahy, Senator Specter, and Members ofthe Committee, thank you for the invitation to discuss the
importance of the Justice Department's United States Attorneys. As a former United States Attorney, Iparticularly
appreciate this opportunity to address the critical role U.S. Attorneys play in enforcing our Nation's laws and carrying
out the priorities of the Department ofJustice;

I have often said that being a United States Attorney is one of the greatest jobs you canever have. It is a privilege and a
challenge-onethat carries a great responsibility. As former Attorney General Griffin Bell said, U.S. Attorneys are
"the front..,line troops charged with carrying out the Executive's constitutional mandateto execute faithfully the laws in
every federal judicial district." As the chief federal law-enforcement officers in their districts, U.S. Attorneys represent
the Attorney General before Americans who may not otherwise have contact with the Department of Justice. Theylead
our efforts to protect America from terrorist attacks and fight violent crime, combat illegal drug trafficking,ensure the
integrity of government and the marketplace, enforce our immigration laws, and prosecute crimes that endanger
children and famiIies-.' including child pornography, obscenity, and humantrafficking. '

U.S. Attorneys are not only prosectitors~ they are government officials charged with managing and implementing the
policies and priorities of the Executive Branch. United States Attorneys serve at the pleasure of the President. Like any
otherhigh-ranking officials in the Executive Branch, they maybe removed for any reason or no reason. The
DepartmentofJustice-including the office ofUnited States Attorney-was created precisely so that the government's
legal business could be effectively managed and carried out through a coherent program under the supervision of the

,Attorney General.'And unlikejudges, who are supposed to act independently of those who nominate them, U.S.
Attorneys are accountable to the Attorney General, and through him, to the President-the head of the Executive
Branch. For these reasons, the Department is committed to having the best person possible discharging the
responsibilities ofthat office at all times and in every district.

The Attorney General and I are responsible for evaluating the performance of the United States Attorneys and ensuring
that they are leading their offices effectively. It should come as no surprise to anyone that; in an organization as large as
the Justice Department, U.S. Attorneys are removed or asked or encouraged to resign from time to time. However, in
this Administration U.S. Attorneys are never-repeat, never- removed, or asked or encouraged to resign, in an effort
to retaliate against them, or interfere with, or inappropriately influence a particular investigation, criminal prosecution,
or civil case. Any suggestion to the contrary is unfounded, and it irresponsibly undermines the reputation for ff

impartiality the Department has earned over many years and on which it depends.

Turnover in the position of U.S. Attorney is not uncommon. When a presidential election results in a change of
administration, every U.S. Attorney leaves and the new President nominates a successor for confirmation by the Senate. '
Moreover, U.S. Attorneys do not necessarily stay in place even during an administration. For example, approximately

. half of the U.S. Attorneys appointed at the beginning of the Bush Administration had left otlice by the end of 2006.
Given this reality, career investigators and prosecutors exercise direct responsibility for nearly all investigations and

HJC 10218



cases handled by a US. Attorney's Office. While a new US. Attorney may artic~latenew priorities or emphasize
different types of cases, the effect of a US. Attorney's departure on an existtng investigation is, in fact, minimal, and
that is as it should be. The career civil servantswho prosecute federal criminal cases are dedicated professionals, and an
effective US. Attorney relies on the professionaljudgment of those prosecutors.

The leadership of an office is more than the direction ofindividual cases. It involves managing limited resources,
maintaining high morale in the office, and buildingrelationships with federal, state and local law enforcement partners.
When a US. Attorney submits his or her resignation, the Department musffirst determine who will serve temporarily
as interim U.S. Attorney. The Department has an obligation to ensure that someone is able to carry outthe important
function ofleading a US. Attorney's Office during the period when there is not apresidentiaily-appointed, Senate
confirmed United States Attorney. Often, the Department looks to the First Assistant U.s. Attorneyor·another senior
ma.nagerin the office to serve as US. Attorney on an interim basis. When neitherthe First Assistant nor another senior
manager in the office is able or willing to serve as interim US. Attorney, or whenthe appointment of either would not
be appropriate in the circumstances, the Department has looked to other, qualified Department employees.

At no time, however, has. the Administration sought to avoid the Senate confirmation process by appointing an interim
US. Attorney and then refusing to move forward, in consultation with home-State Senators, on the selection, .
nomination, confirmation and appointment of a new U.S. Attorney. The appointment of US. Attorneys by and with the
advice and consent ofthe Senate is unquestionably the appointment method preferred by both the Senate andthe
Administration.

In every single case where a vacancy occurs, the Bush Administration is committed to having a United StatesAttorney
who is confirmed by the Senate: And the Administration's actions bear this out Every time a vacancy has arisen, the
President has either made a: nomination, or the Administration is working-in consultation with home-state Senators---,
to select candidates for nomination. Let me be perfectly clear-at no time has the Administration sought to avoid the
Senate confirmation process by appointing an interim United States Attorney and then refusing to move forward, in
consultationwith home-State Senators, on the selection, nomination and confirmation of anew UnitedStates Att6rney.
Not once.

Since January 20,2001, 125 new US. Attorneys have been nominated by the President and confirmed by the Senate.
On March 9,2006, the Congress amended the Attorney General's authority to appoint interim U.S. Attorneys, and 13
vacancies have occurred since that date. This amendment has not changed our commitment to nominating candidates
for Senate confirmation. Infact, the Administration has nominated a total of 15 individuals for Senate consideration
since the appointment authority was amended, with 12 ofthosenomiriees havingheen confirmed to date. Of the 13
vacancies that have occurred since the time that the law was amended, the Administration has nominated candidates to
fill five of these positions, has interviewed candidates for nomination for seven more positions, and is waiting to
receive names to.set up interviews for the final position-all in consultation with home:"state Senators.

However, while that nomination process continues, the Department must have a leader in place to carry O\,1t the
important work of these offices. To ensure an effective and smooth transition during US. Attorney vacancies, the
officeoftheU.S. Attorney must be filled on an interim basis, To do so, the Department relies on the Vacancy Reform
Act ("YRA"), 5 US.C. § 3345(a)(1), when the First Assistant is selected to lead the office, or the Attorney General's
appointment authority in 28U.S.C. § 546 when another Department employee is chosen. Under the VRA, the First
Assistant may serve inan acting capacity for only 210 days, unless a nomination is made during that period. Under an
Attorney General appointment, the interim U.S. Attorney serves until a nominee is confirmed the Senate~ There is no
other statutory authority for filling such a vacancy, and thus the use of the Attorney General's appointment authority, as
amended last year, signals nothing other than a decision to have an interim US. Attorneywho is not the First Assistant
It does not indicate an intention to avoid the confirmation process, as some have suggested.

No change in these statutory appointment authorities is necessary, and thus the Department of Justice strongly opposes
S. 214, which would radically change the way in which U.S. Attorney vacancies are temporarily filled. S. 214 would
deprive the Attorney General of the authority to appoint his chieflaw enforcement officials in the field when avacancy
occurs, assigning it instead to another branch of government.

As you know, before last year's amendment of28 US.c. § 546, the Attorney General could appoint an interim U.S.
Attorney for the first 120 days after a vacancy arose; thereafter, the district court was authorized to appoint an interim

HJC 10219



u.s. Attorney. In cases where a Senate-confirmed US. Attorney could not be appointed within 120days, the lhnitation
on the Attorney General's appointment authority resulted in recurring problems. Some.district courts recognized the
conflicts inherent in the appointment of an interim US. Attorney who would tlIen have matters before the cOurt-·not to
mention the oddity of one branch of government appointing officers ofanother""'-:and simply refused to exercise the
appointment authority. In those cases, the AttomeyGeneral was consequently required to make multiple successive
120:-day interim appointments. Other district courtS ignored the inherent conflicts and sought to appoint as interim U.S.
Attonieys wholly unacceptable candidateswho lacked the required clearances or appropriatequi:difications.

In most cases, of course, the district court simply appointed theAttorney General's choice as interim US: Attorney,
revealing the fact that most judges recognized the importance of appointing. an interim US. Attorn~ywho enjoys the
confidence of the Attorney General. In other words, the most important factodn the selection of past court-appointed
interim U.S. Attorneys was the Attorney General's recommendation. Byforeclosing the possibility ofjudicial
appointment of interim U. S. Attorneys unacceptable to the Administration, last year's amendment to Section 546
appropriately eliminated a procedure that created unnecessary problems without any apparent benefit.

S. 214 would not merely reverse the 2006 amendment; it would exacerbate the problems experienced under the prior
version of the statute by makingjudicial appointment the only means of temporarily filling avacancy-a step·
inconsistentwith sound separation-of'-powers principles. We are aware of no other agency where federaljudges-·
members ofa separate branch of government-appoint the interim staff of an agency. Such ajudicialappointeewould
have authority for litigating the entire federal criminal and civil docket before the very district court to whom he or she
was beholden for the appointment. This arrangement, ata ininimum, giyes rise to an appearance of potential conflict
that undermines the performance or perceived performance ofboththeE"ecutive and Judicial Branches. A judge may
be inclined to select a US. Attorney who shares thejudge's ideological or prosecutorial philosophy. Or ajudge may
select a prosecutor apt to settle cases and enter plea bargains,so as to preserve judicial resources. See. Wiener, Inter
Branch Appointments After the Independent Counsel: CourtAppointmentofUnited States Attorneys, 86 Minn. L. Rev.
·363,428 (2001) (concluding that court appointment ofinterim U.S. Attorneys is unconstitutional).

Prosecutorial authority should be exercised by the ExecutiveBranch in a unified manner, consistent withthe
application of criminal enforcemeni policy under the Attorney General. S. 214 would undermine the effort to achieve a
unified and. consistent approach to prosecutions and federal law enforcement. Court-appointed U. S. Attorneys would be
at least as accountable to the chiefjudge of the district court as to the Attorney General, which could, in some
circumstances becomeuntenable.. ln no context is accountability mor~ impprtant to our society than on the front lines
of lawenforce@ent and the. exercise of prosecutorial discretion, and the D¢~artmentgontends that the chiefprosecutor
shouldbe accountable. to the AttQrney General,. the President,.imd·~ltimatelythe people.

Finally, S. 214 seems to be aimed at solving a problem that does not exist. As noted, when II vacancy in the office of
U.S. Attorney occurs, the Department typically looks first to the First Assistant or another senior manager in the office
to serve as ail Acting or interim US. Attorney. Where neither the First Assistant nor another senior manager is able or
willing to serve as an Acting or interim U.S. Attorney, or where their service would not be appropriate under the
circumstances, the Administration has looked to other Department employees to serve temporarily. No matter which
way a U.S. Attorney is temporarily appointed, the Administration has consistently sought, and will continue to seek, to
fill the vacaricy-in consultation with home-State Senators.....".-with a presidentially-nominated and Senate-confirmed
nominee.

.Thank you again for the opportunity to testify, and I look forward to answering the Committee's questions.

It
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From: "Karl Rove" <kr@georgewbush.com>
Date: Wednesday, February 14,2007, 10:18:41 PM
To: "Taylor A. Hughes" <taylor_a._hughes@who.eop.gov>
To: "Taylor A. Hughes" <taylor_a._hughes@who.eop.gov>
Subject: FW: McNulty Testimony 2-6-07

------ Forwarded Message
From: Scott Jennings <SJennings@gwb43.com>
Date: Wed, 14 Feb 2007 16:34:51 -0500
To: Karl Rove <KR@georgewbush.com>
Cc: <Taylor_A._Hughes@who,eop.gov>
Conversation: McNulty Testimony 2-6-07
Subject: McNulty Testimony 2-6-07

Ok - here is the PREPARED testimony from McNulty from Feb. 6. 1 am
waiting .
on a transcript of theQand A, where the comments you noted were
made. The
Judiciary Committee won 1 t offer a full transcript until next week-, but
DoJ
may have a draft transcript I can see tonight. He makes the case
here, but
got tripped up during the Q and A. I will send you the Q and A
transcript
as soon as I have it.

Testimony of Paul J. McNulty (Deputy Attorney General, U.S. Department
of .
Justice) to the Committee on the Judiciary, United States Senate
31s the Department of Justice Politicizing the Hiring and Firing of
U.S.
Attorneys? 2

February 6, 2007
Chairman Leahy, Senator Specter, and Members Of the Committee, thank
you for
the invitation to discuss the importance of the Justice Department 1 s
United
States Attorneys. As a former United States Attorney, 1 particularly
appreciate this opportunity to address the critical role U.S. Attorneys
play
in enforcing our Nation1s laws and carrying out the priorities of the
Department of Justice.

1 have often said that being a United States Attorney is one of the
greatest
jobs you can ever have. It is a privilege and a $hallenge<one that
carries a
great responsibility. As former Attorney General Griffin Bell said,
U.S.
Attorneys are 3the front-line troops charged with carrying out the
Executive1s constitutional mandate to execute faithfully the laws in
every
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federal judicial district. 2As the chief federal law-enforcement
officers in
their districts, U.S. Attorneys represent the Attorney General ,before
Americans who may not otherwise have contact with the Department of
Justice.
They lead our efforts to protect America from terrorist attacks and
fight
violent crime, combat illegai drug trafficking, ensure the integri'ty of
government and the marketplace, enforce our immigration laws, and
prosecute
crimes that endanger children and familiesdncluding child pornography,
obscenity, and human trafficking.

U.S. Attorneys are not only prosecutors; they are government officials
charged with managing and impiementing the policies and priorities of
the '
EXecutive Branch. United states Attorneys serve at the pleasure of the
President. Like any other high-ranking officials in the Executive
Branch,
they may be removed for any reason or no reason; The Department of
Justice<includirig the office of United States Attorney<was created
precisely
so that'the government 1 s legal business could be effectively managed
and
carried out through a coherent program Under the supervisic;mof the
Attorney
General. And unlike judges, who are supposed tt;>act independently of
those
who nominate them, U.S. Attorneys are accountable to, the Attorney
General,
and through him, to the President<the head of the Executive Branch. For
these reasons, the Department is committ.ed to having the best· Person
possibl,e discharging the responsibilities of that: office ataH times
and in
every district.

The Attorney General and I are responsible for evaluating the
performance of
the United states Attorneys and ensuring that they are leading their
offices
effectively. It should come as no s~rprise to anyone that, in an
organization as large as the JustiCe Department, U.S. Attorneys are
removed
or asked or encouraged to resign from time to time. However, in this
Administration U.S. Attorneys are never <repeat, never < removed, or
asked or
encouraged to resign, in an effort to retaliate against them, or
interfere
with, Or inappropriately influence a particular investigation, criminal
prosecution, or civil case. Any suggestion to the contrary is
unfounded, and ~

it irresponsibly undermines the reputation for impartiality the
Department
has earned over many years and on which it' depends.

Turnover in the position of U.S. Attorney is not uncommon. When a
presidential election results in a change of administration, every U.s.
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Attorney leaves and the new President nominates a successor for
confirmation
by the Senate. Moreover, U.S. Attorneys. do not necessarily stay in
place
even during an administration. For example, app~oximately half of the
U.S.
Attorneys appointed at the beginning of the Bush Administration had
left
office by the end of 2006. Given this reality, career investigators and
prosecutors exercise direct responsibility for n~arly all
investigations and
cases .handled by a U.S. Attorney 1 s Office. While a new U.S. Attorney
may
articulate new priorities or emphasize different types of cases, the
effect
of a U.S. Attorney 1 s departure on an existing investigation is, in
fact,

.minimal, and that is as it should be. The career civil servants who
prosecute federal criminal cases are dediqated professionals, and an
effective· U.S. Attorney reiies on the'professional Judgment of· those
prosecutors.

The leadership of an office is more than the direction of i.ridividual
cases.
It involves managing limited resources, maintaining .high morale in the
office,' and building relationships with federal, state and local law·
enforcement partners. When a U.S. Attorney submits his or her
resignation,
the Department must fir~t determine who will serve temporarily as
interim
U.S. Attorney. The Department has an obligation to ensure that someone
is
able to carry out the-' important function; of;le~ciin9a ti. S'';, Attorn~yis
Office .
during the period when there is not a presidentially-appointed,
Senate-confirmed United States Attorney. Often, the Department looks to
the
First Assistant U.S. Attorney or another senior manager in the office
to
serve as U.S. Attorney on an interim basis. When neither the First
Assi,stant
nor another senior manager in the office is able or willing to serve as
interim U.S. Attorney, or when the appointment of either would not be
appropriate in the circumstances, the Department has looked to other,
qualified Department employees.

At no time, however, has the Administration sought to avoid the Senate
confirmation process by appointing an interim U.S. Attorney and then
refusing to move forward, in consultation with home-State Senators, on
the
selection, nomination, qonfirmation and appointment of a new U.S.
Attorney.
The appointment of U.S. Attorneys by and with the advice and consent of
the
Senate is unquestionably the appointment method preferred by both the
Senate
and the Administration.
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In every single case where a vacancy occu~s, the Bush Administration is
committed to having a United States Attorney who is confirmed by the
Senate.
And the AdministrationIs actions bear this out. Every time a vacancy
has
arisen, the President has either made a nomination, or the
Administration is
workingdn'consultation with home-state Senators<to select candidates
for
nomination. Let me be perfectly clear<at no time has the Administration
sought to avoid the Senate confirmation process by appointing an
interim
United States Attorney and then refusing to move forward, in
consultation
with home-State Senators, on the selection, nomination and confirmation
of a
new United States.Attorney. Not once.

Since January 2Q, 2001, 125 new U.S. Attorneys have been nominated by
the
President and confirmed by the Senate. On MarCh 9, 2006, the Congress
amended the Attorney GeneralIs authority to'appoint interim U.S.
Attorneys,
and 13 vacancies have occurred since that date. This amendment has not
changed our commitment to nominating candidates for Senate
confirmation. In
fact, the Administration ~as nominated a total of 15 individuals for
Senate
consideration since the appointment authority was amended, with 12 of
those
nominees h§lving been cClP.firmedtodate. Of the 13 vacancies that have
occurred- since the time tha.t· the lc;lW was amended-~ the Administration
has
nominated candidates to fill five of these positions, has int.erviewed
candidates for nomination for seven more positions, and is waiting to
receive names to set up interviews for the final position<all in
consultation with home-state Senators.

However, while that nomination process· continues, the Department must
have a
leader in place to carry out the important work of these offices. To
ensure
an effective and smooth transition during U.S. Attorney vacancies, the
office of the U.S. Attorney must be filled on an interim basis. T~ do
so,
the Department relies on the Vacancy Reform Act (3VRA2), 5 U.S.C. §

3345(a) (1), when the First Assistant is selected to lead the office, or
the
Attorney GeneralIs appointment authority in 28 U.S.C. § 546 when
another f'!

Department employee is chosen. Under the VRA, the First Assistant may
serve
in an acting capacity for only 210 days, unless a nomination is made
during
that period. Under an Attorney General appointment, the interim U.S.
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Attorney serves until a nominee is confirmed the Senate. There is no
othe.r
statutory authority for filling such a vacancy, and thus the use of the
Attorney Generallsappointment_authority,as amended last year, signals
nothing other than a decision to have an interim U.S. Attorney who is
not
the First AssiStant. It does not indicate an intention to avoid the
confirmation process, as some have stiggested~

No change in these statutory appointment authorities is necessary, and
thus
the Department of Justice strongly qpposes S. 214, which would
radically
change the way in which U.S. Attorney vacancies are temporarily filled.
S.
214 would deprive the Attorney General of the authority to appoint his
chief
law enforcement officials in the field when a vacancy occurs,assigning
it
instead to another branch of government.

As you know, before last yearls amendment of 28 U.S.C. §.546, the
Attorney
General could appoint an interim U.S. Attorney for the first 120 days
after
a vacanCY arose; thereafter, the district court was authorized to
appoint an
interim u.s. Attorney. In cases where a Senate-confirmed U,S. Attorney
could
not be appointed within 120 days, the limitation on the Attorney
Generalls·
appointment authority resulted in recurring problems. Some district
courts
recognized the conflicts inherent in the appointment of an interim U.S.
Attorney who would. then have matters before the court<not to mention
the
oddity of one branch of government appointing officers of another <and
simply
refused to exercise the appointment authority. In those cases,the
Attorney'
General was consequently reqUired to make multiple successive 120-day
interim appointments. Other district courts ignored the inherent
confU.cts
and sought to appoint as interim U.S. Attorneys wholly unacceptable
candidates who lacked the required clearances or appropriate
qualifications.

In most cases, of course, the district court simply appointed the
Attorney
Generalls choice as interim U.S. Attorney, revealing the fact that most

Jjudges recognized the importance of appointing an interim U.S. Attorney
who
enjoys the confidence of the Attorney General. In other words, the most
important factor in the selection of past court-appointed interim u.s.
Attorneys was the Attorney GeneralIs recommendation. By foreclosing the
possibility of judicial appointment of interim U.S. Attorneys
unacceptable
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to the Administration,
appropriately .
eliminated a procedure
apparent benefit.

last year 1 s amendment to Section 546

. . .

that created unnecessary problems without any

S. 214 would not merely reverse the 2006 amendment; it would exacerbate
the
problems experienced under the prior version of the statute by making
judicial appointment the only means of temporarily. filling a vacancy<a
~~ . .

inconsistent. with sound separation-of~powerspri.nciples. We are aware
of no
other agency where federal judges<members of a separate branch of
government <appoint the interim staff of an agency. Such a judicial
appointee
would.have authority for litigating the entire fedeial criminal and
civil
docket before the very district court to whom he or she was beholden
for the
appointment. This arrangement, at a minimum, giyes rise to an
appearance of
potential conflict that undermines the performance or perceived
performance
of both the Executive.and Judicial Branches. A judge may be inclined to
select aU.S. Attorney who shares the judge 1 s ideological or
prose.cutorial
philosophy. Or a judge may select a prosecutor apt to settle cases and
enter
plea bargains, so as to preserve judicial resources. See Wiener,
Inter-Branch Appointments After the Independent Counsel: Court
Appointment
of United States Attorneys, 86 Minn.L. Rev. 363, 428 (2001)
(concluding, .
that court appointment of interim U.S. Attorneys is unconstitutional) .

Prose.cutorial authority should be exercised by the Executive Branch in
a
unified manner, consistent with the application of crimi~al enforcement
policy under the Attorney General. S. 214 would undermine the effort to
achieve a unified and consistent approach to prosecutions and federal
law
enforcement. Court-appointed U.S. Attorneys would be at least as
accountable
to the chief judge of the district court as to the Attorney General,
which
could, in some circumstances become untenable. In no context is
accountability more important to our society than on the front lines of
law
enforcement and the exercise of prosecutorial discretion, and the
Department
contends that the chief· prosecutor should be accountable to the
Attorney
General, the President, and ultimately the people.

Finally, S. 214 seems to be aimed at solving a problem that does not
exist.
As noted, when a vacancy in the office of U.S. Attorney occurs, the
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Department typically looks first to the First As.sistantor another
senior
manager in the office to serve as an Acting or interim u.s. Attorney.
Where
neithe.r the First Assistant nor another senior manager is able or
willing to
serve as an Acting or interim u.s. Attorney, or where their service
would
not be appropriate under thecir~umstances; the Administration has
looked to ..
other'Department employees to serve temporarily. No matter which way a
u.s.
Attorney is temporarily appointed, the Administration has consistently
sought, and willcbntinue to seek, to fill the vacancy<in consultation
with
home-State Senators<with a presidentially-nominated and Senate- .
confirmed
nominee.

Thank you again for the opportunity to testify, and I look forward to
answering the Committee1s questions.

------' End of Forwarded.Message

HJC10220~G



From: Oprison

Sent: Wednesday, February 14, 2007 9:49 PM

To: Scott Jennings

Subject: RE: do you have

Svet was US Attorney from 91-93 - have some intel on his performance if
you want to call .

-----Original Message---
From: Scott Jennings [mailtQ:.SJenningl)@gwp.4.3.com]
Sent: Wednesday, February 14,2007 11:08 AM
To: Oprison, Christopher G.
Subject: Re: do you have

I'm going to brief kr today and see what he thinks

---Original Message~---
From: Oprison, Christopher G. <Christopher_G._Oprison@who.eop.gov>
To: Scott Jennings
Sent: Wed Feb 14 10:46:01 2007
Subject: Re: do you have

Unbelievable. Bibbwants the position and Would do a kick ass job.
What can we do about this? Put Bibb up anyway? Ataminimum, before
Svets interview, I will pull any old cases and decisions and see how he
has ruled.
Christopher G. Oprison
Associate Counsel to the President

---Original Message--
From: Scott Jennings
To: Oprison, Christopher G.
Sent: Wed Feb 14 08:19:452007
Subject: Fw: do you have

I will let you know what he comes back with.

This is beyond maddening.

-----Original Message-----
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· From: Bell, Steve (Domenici)
To: Scott Jennings
Sent: Wed Feb 14 07:50:59 2007
Subject: RE: do you have

Scott:

Senator talked to JUdgeSvet last night; he will tell us todaywhether .
he is interested or noL.I think he will do it and he would "clean up
that office" as he put it last night if he takes the job..Jet's hope he
takes it!

Bell

From: Scott Jennings [mailto:SJennings@gwb43.com]
Sent Tuesday, February 13, 2007 5:39 PM
To: Bell, Steve (Domenici)
Subject: do you have

Svet's resume/bio handy?

Is it ok for Counsel to go ahead andcall him? Is he expecting it?
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... From: "Karl Rove"
Date: Tuesday, February 13,2007,5:58:47 PM
To:·peter..;.;.h._wehner@who.eop.gov
Subject: Re: any guidance re: Mark McKinnon question?

Ask Counsel's office for help on talking points and background material. Need to respond to thes~ things.

--~--Orighlal Message----
From: Wehner, Peter H. <PetecH._Wehner@who.eop.gov>
To: Karl Rove ' .
Sent: Tue Feb 13 12:27:152007
Subject: any guidancere: Mark McKinnon question?

From: Mark McKinnon i

Sent: Monday, February 12,20()7 8:48 PM
To: Webiu~r, PeterH.
Subject:Conason

Pete.

I don't think Joe Conason is generally worth responding to, but do we have something off the shelf on
this.... '!

Thanlts,
mck

Alberto Gonzalez's coup d'etat
The Constitution be damned, the attorney general has seized control of U.S. attorney appOintments for
partisan purposes.
By JoeConason

Feb. 09, 20071 Under any circumstances, the Bush <hUp://dir.salon.com/topics/gcorl!c w bush!>
<http://dir.salon.com/topics/gcorge w ~ush!> administration's sudden, explicitly political dismissal and
replacement of United States attorneys in judicial districts across the country would be very troubling -
both as a violation of American law enforcement traditions and as a triumph of patronage over competence.

But as the story behind these strange decisions unfolds. a familiar theme is emerging. Again, the White
House and the Justice Department have been exposed in a secretive attempt to expand executive power for
partisan purposes. And again, their scheming is tainted with a nasty whiff of authoritarianism.

There is much more at stake here than a handful of federal jobs.

Leading senators of hoth parties are disturbed by these incidents because U.S. attorneys -- the powerful
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officials appointed by the president to prosecute federai crimes anddef~nd federal interests 'in each of the
nation'sjudiciaJ districts -- are supposed to be as nonpartisan as possible. Democrats mostly appoint
Democrats and Republicans mostly appoint Republicans. but the U.S. attorneys are usuillly chosen with the
advice and consent of the senators from their home states. lirid then continned hy the full Senate. with a
decent respect for skill and experience as well as political connections.

The reason for this appointmentproeess was si.mple: 11lese prosecutors must police the politicians. They
are expected to guard the nation's judicial system against the varieties of political abuse that are typical of
authoritarian systems. They are granted a sUbstantial degree of independence from the government in
Washington.inciuding the attorney general who func.tions as their boss.

To ensure that no U.S. attorney could be fired on a whim and replaced with a malleable hack. the relevant
statute required that whenever a vacancy occurred in midtenn. the replacement would be appointed by
federal Circuit judges rather than by the president. Getting rid of irksomely honest and nonpartisan
prosecutors was difficult ifnot impossible. .

But that wholesome safeguard was breached in December 2005. when the Senate renewed the Patriot Act. .
At the behest ofiheJustice Department. an aide to Sen. Arlen Specter slipped a provision into the bill
<http://www.tpmmuckrakcr.com/urchiveslO02354.Dhp> ..
<http://wwwJpmmuekrakcr.colnlatchiveS/(X)2354.php>that perinitted the WhiteHouse to place its own
appointees in vacant U.S. attorney positions permanently and withoutSena.te confmnation.So silently was
.this sleight of hand performed that Specter himself now claims; many mpnthslater. to have been
completely unaware of the amendment's passage. (Of course. it would be nice if the senators actually read
the legishltion before they.voted; particularly when they claim to be the authors.)

The staffer who reportedly perfonned this bit of dirty work
<hnp://www.lpmmuckraker.comlarchives/OO.:?489.php>
<http://www.tpmmuckraker.comlarchives/OO:?.489.php> is Michael O'Neill. a law professor at George
Mason UniverSity and former clerk for Supreme Court Justice Clarence Thomas~ As the Washington Times
explained.<http://www.washin!,!tontimes~cumlnationaI120U50905-'1 ..14 J; 19-]586r.htJn>c....
<hltp:llww~;washingtontimes.c()tnlnationall20050905':t .14J 19~3586t.httn>:wQ"IJ'Q'Neill.wasappointed
as the S~nateJudiCiary Commit~'s chjefco~nsel~JUany:pb~erVersoeliev,edthai'specter: had hired him to
reassure conservatives ot his loyalty to the Bush White House. R.ight~wing distruslhad almost ousted the
Pennsylvania moderate from the judiciary chairmanship. and appointing O'Neill was apparently the price
for keeping thatpost.

. Evidently O'Neill rewarded Specter by sneaking through legislation to deprive him and his fellow senators
of one of their most important powers. at the behest of an attorney general intent on aggrandizing executive
power. The results of this backstage betrayal -- now playing out in awave of politicized dismissals and
hirings -- were perfectly predictable and utterly poisonous.

Carol Lam. the U.S. attorney in San Diego who successfully prosecuted the sensationally crooked
Republican Rep. Randy "Duke" Cunningham, <http://www.siglionsandicgo.com/ncws/politicsl.:!(Xl70t21
99\,)\,)-1 n21Iam.html> <http://www.signonsandic!!o;comlncwslp()liticsl2(X)70121-(}Y~N-1112Jlam.html>

was fired for no known reaspn while she is still I>ursuing important leads in that historic case. Cunningham
is supposed to be cooperating. but if Bush replaces her with a partisan stooge. he may· be able to keep his
secrets. Bud Cummings. the respected U.S. attorney in Little Rock. Ark.• Was canned to make room for a
Republican opposition research operative <htrp://www.warandpiece.com/blngdirs/005470.html>
<hur:l/www.warandpit:ct:.c()m/bl<h!L1ir~i00547().hlm1> and Karl Rove acolyte named Timothy Griffin.
Could that conceivably have anylhing to do with Sen. Hillary Rodham Clinton
<hltp:/ldir.salon.wm/topics/hillary rodham clinton/>
<hllp:lldir..~aJon.com/t()pics/hillary rodham dimon/> 's presidential candidacy? Paul Charlton. the U.S.
attorney in Arizona. was thrown out
<hllp://www.aci.llrg/puhlicmionslliltcr.all.puhID.25497/puh dClaiLLsp>
<hl!wwww.aci.lIrg/puhlicutionslfiltcr.all;puhID.254l)7/pu!l delail.asp> while investigating allegations of
corruption against Republican Rep. Rick Renzi.
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And John McKay, the U.S. attorney in Seattle whose diligence has been prai~by judges and lawyerS of
both parties, was simply ordered to quit <hUp://www.theolympian.coml377/s(ory/64-HU.hlrril>
<http://www.lheolympiall.com/3771sI0ry/644I O.htinl> last December, for no obvious reason. Although
McKay's last evaluation by the Justice Department was excellent, the attorney general insists that aU of
these curious firings were due to "Performance" issues.

Any such self-servingstatemt:nts emanating from Alberto Gonzales
<http://dir.sal<m.com/topics/alhertogonzales/><htlp:/Idir.salOri.comltopics/alheno gonzales/> should
always be greeted with appropriate skepticism. S~ should the claim that he sought to seize control of
interim U.S. attorney appointments bec!luse of his concern over the "separation of powers" issues
suppoSedly inherent in judges' appointing prosecutors. As. the McClatchy Newspapers reported on Jan. 26,
Gonzales has named at leaSt nine "conservative loyalists from the Bush administration's inner circle"
<http://www.rcalcitics.comlmld/krwashingtonlI655590.l.htJi1> .
<http://www.rcalcitics.c()rnlmld/krwashingtonIl6555903.htm> to positions vacated by professional
prosecutors.

On Thursday,. the Senate Judiciary Comll1ittee voted to reStQre the old nonpartisan system
<http://www.washingtonpOst.comlwp-dynicontentlarticlel2007/02/08/ARl0070208(X)907.html>
<http://www.washingtonpost.comlwp-dyn/contentlarticJe/2007/02/08/AR20070208(Xl907.hunl>. for
replacing U~S. atlorneysand to·iequii'eSeha(ecOntirmatioilof aU new appointees. The full Senate
<http://dir.salon.com/topicslscnate/><hup:/ldir.salon.comltopics/senatcl::> .and the House of
Representatives <http://dir.salon.comllopics/house of representatives/>

. <hup:/jdir.salon.com/topicslhouse of representatives!> should do likewise, despite Republican
opposition, but that is not enough. The Senate Democrats should continue to probe the auorney general's
liule coup d'etat and all of the resulting appointments. That is the best way to discourage future usurpations
-- and to· frustrate whatever skulduggery was afoot this time. .

-- By Joe Conason
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From: Wehner, Peter H.

Sent: Thursday, February 15,20073:12 PM

To: Oprison, Christopher G.

Subject: RE: question

many thanks, Chris.

Page 1 of4 .

· From:Oprison,Christopher G.
·sent: Thursday, February 15, 2007 3:10 PM
·To: Wehner, Peter H. .
Subject:RE: question

Pete - here is what we (DOJ) has disseminated to friends on the Hill re: this issue; as well as the testimonyfrom
Paul MCNl,llty'snearing on this issue..1don't know who Mark is, but certainly if you trust him with.this information,
our White House liaison in DOJ Monica Goodling has given the greeillight to provide to him; with the
understanding he does not disseminate further (although he can certainly use it to draft a response). Thanks.
Sorry for the delay.

FI'Qm: Wehner, Peter H.
·Sent: Thlirsday, February 15, 2007 10:04 AM
To: Oprison, ChrisfopherG.
Subject: RE: question

Chris:

What you have should be enough, so long as it's okay to share with Mark. I think he was simply interested in a
generalreblittal;itdoesn't have to bepoint-by-point.

If you could send me what you have, I'll forward it along to Mark.

And many thanks, tdo, for your kind wishes. I understand not being able to get away. Trust me!

I hope you're well.

Warmly,

Pete

From: Oprison, Christopher G.
Sent: Wednesday, February 14, 2007 7:26 PM ;:"
To: Wehner, Peter H.
Subject: RE: question

Hey Pete - we have some talkers and other memos drafted on this issue, as well as recent testimony before the
Senate Judiciary by Deputy AG Paul McNulty on this subject. Would you like for me to send those along for you
to draft something, or did you want me to see if someone at DOJ could draft a point-counterpoint? IHhe latter, I
would have to check with our White House liaison over there. Let me know.
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Oh, and by the way, happy belated birthday. I meant to come up for your party on,Monday; but was unable to get
away from the phones that morning. Hope you are enjoying being 39.

Chris

From: Wehner, Peter H.
Sent: Wednesday, February 14, 2007 5:42 PM
To: Oprison,Christopher G.
Subject: question

Chris:

Would you/somebody at DOJbe able to send along to me a response to the charges by Joe Conason, which I
could pass along to Mark McKinnon?

"I'd be grateful if you could - and I'd understand if you can't.

Many thanks..

Pete

From: Mark McKinnon
5ent:Monday, February 12, 2007 8:48 PM
To: Wehner, Peter H.
Subject: Conason

Pete.

I don't think Joe Conason is generally worth responding to, but do we have something off the
shelf on this .... ?

Thanks,
mck

Alberto Gonzalez's coup d'etat
The Constitution be damned, the attorney general has seized· control of U.S. attorney appointments for
partisan purposes.
By Joe Conason

Feb. 09, 2007 IUnder any ci(.cCumstances, the Bush ~::h1.tp://dir.s()lQll.~J)IJ1/tori~s!gcprge~w ~bJ1ShL~

administration's sudden, explicitly political dismissal and replacement of United States attorneys in
judicial districts across the country would be very troubling-- both as a violation of American law
enforcement traditions and as a triumph of patronage over competence.

But as the story behind these strange decisions unfolds, a familiar theme is emerging. Again, the White
House and the Justice Department have been exposed in a secretive attempt to expand executive power
for partisan purposes. And again, their scheming is tainted with a nasty whiff of authoritarianism.
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There is much more at stake here than a handfulof federal jobs.

Leadin~ senators ofboth parties are disturbed by these incidents because U.S. attorneys -'- the powerful
officials appointed by the president to prosecute federalcrimes and defend federal interests in each of
the nation's judicial districts -- are supposed to be asnonPartisanas possible. Democrats mostly appoint
Democrats and Republicans mostly appoint Republicans, but the U.S. attorneys are usually chosen with
the advice and consent of the senators from their home states, and then confIrmed by the full Senate,
witha decent respect for skill and experience as w~ll as political connections.

The reason for this appointmep.t process was simple: These proSecutors must police the politicians. They
ate expected to guard the nation's judiciaIsystem against the varieties of political abuse that are typical
ofauthoritarian systems. They are granted a substantial degree ofindependence from the gove11lltlentin
Washington,· including the attorney general who functions as their boss. .

To ensure that no U.S. attorney could be fired on a whim and replaced with a: malleable hack, the
.relevant statute requiredthat whenever a vacancy occurred in midterm, the replacement would be
appointed by federal circuit judges rather than. by the ·president. Getting rid of irksomely honest and
nonpartisan prosecutors was difficult if not impossible.

But that wholesome· safeguard was breached in December 2005, when the Senate renewed the Patriot
Act. At the behest of the JuStice Department, an aide to Sen. Arlen Specter slipped a provision into the
bill <htlp://www.tpmmuckraker.comiarchives/002354.php> that permitted the White House to place its
own appointees in vacant U.s. attorney positions permanently and without Senate confIrmation. So
silently was· this sleight ofhand performed that Specter himselfnowclaims, many months· later, to have
been completely unaware of the amendment's passage. (Of course, it would be nice if the senators
actually read thelegislation before they voted,patticularly when they claim to be the authors.)

The staffer who reportedly performed this pitot' dirty work . ... . .... .... . ..
<http://www.tpmmuckraker.comlarchives/002489.php~ is Michael O'Neill~.alaw professor at·George
Mason University and fOrmer clerk for Supreme Court Justice Clarence Thomas. As the Washington
Times explained <http://www.washingtontimes.com/nationaV20050905:.114119-3586r.htm> .when
O'Neill was appointed as the Senate Judiciary Committee's chiefcounsel, many observers believed that
Specter had hired him to reassure conservatives ofhis loyalty to the Bush White House. Right-wing
distrust had almost ousted the Pennsylvania moderate from the JudiCiary chairmanship, and appointing
O'Neill was apparently the price for keeping that post.

Evidently O'Neill rewarded Specter by sneaking through legislation to deprive him and his fellow
senators of one of the~r mOst important powers, at the behest of an attorney g~neral intent on
aggrandizing executive power. The results·ofthis backstage betrayal-- now playing out in a wave of
politicized dismissals and hirings -- were perfectly predictable and utterly poisonous.

.Carol Lam, the U.S. attorney in San Diego who successfully prosecuted the sensationally crooked
Republican Rep. Randy "Duke" Cunningham,
<hHpj!www..$hm9n$~n.diego.~Qm!news/p-Qliti~_saSW70~2l.-9.95).9..::Jn.2U<:un,html> was fired for no
known reason while she is still'pursuing important leads in that historic case. Cunningham is supposed
to be cooperating, but if Bush replaces her with a partisan stooge, he may be able to keep his secrets.
Bud Cummings, the respected U.S. attorney in Little Rock, Ark., was canned to make room for a
Republican opposition research operative :Shtlg://www.warandmece.com/blogdirs!005470.html> and
Karl Rove acolyte named Timothy Griffin. Could that conceivably have anything to do with Sen. Hillary
Rodham Clinton <http://dir.salon.comltQpics/hillary rodham clinton!> 's presidential candidacy? Paul

HJC 10227



ConaSon Page 4 of4

Charlton, the U.S. attorney in Arizona, was thrown out
<http://www.aei.org/publications/filter.aILpubID.25497/pub detail.asp> while" investigating allegations
ofcorruption .against Republican Rep~"Rick Renzi. .

And John McKay, the U.S. attorney in Seattl~whose diligence has been prais~dbyjudges and lawyers
. of bothpariies, was simply ordered to quit <http://www.theolYinpian.com/371/story/64410.html> last

December, for l1bobviou~reason. Although MCl{ay's last evaluation by the Justice Department was
excellent; the attorney. general irisiststhat all of these curious fIrings were due to "performance" issues:

Any such self-serving statements emanating from Alberto" Gonzales
<http://dir.salon.com/topics/alberto gonZales/> should always be greeted wifuapptopriate skepticism.
So should the claim that he sought to seize control"of interim U.S. attorney appointments because ofhis
qoncern overthe "separation of powers" issues supposedly inherent in judges' appo1ntiilg prosecutors.
As the McClatchy Newspapers reported on Jan. 26, Gonzales has named at least nine "conservative
loyalists from the Bush administration's inner circle"
<http://www.realcities.com/mld/krWashington/I6555903.htm> to positions vacated by professional
prosecutors.' "" "

On Thursday, the Senate Judiciary Committee voted to restore the old nonpartisan system
<http://www.washingtonpost.comlwp-dyn/content/article/200?/02/08/AR2007020800907.html> for
replacing U.S. attorneys and to require Senate confIrn'latioil ofall new appointees. The full Senate
<http://dir.salori.com/topics/senate/> and the House ofRepresentatives "
<http://dir.salon.com/topics/house of representatives/> should do likewise, despite Republican
opposition, but that is not enough. The Senate Democrats should continue to probe the attorney general's
little coup d'etat and all of the resulting appointments. That is the best way to discourage future
usurpations -- and to frustrate ~hatever skulduggery was afoot this time.

-- By JoeConason
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-From:
Sent:
To:
Subject:

Kelley, William K
Thursday; February 15, 2007 4:50 PM _
Perino, Dana M.; Kaplan, Joel
RE:

(Incidentally,

Assuming I should NOT weigh in on this?

----,-Original Message----
From~ David Johnston -
Sent~ Thursday, February is, 2007 4:-32 PM
To: Perino, Dana M.
Subject:

Dana: _ -
I've beeri meaning to call you: for a lunch, so apologies for this abrupt note.

Among other things, I've been covering Oems' questions about departures of US Attorneys.
I've been told that Bud Cummins, an outgoing US Attorney in Arkansas, was removed in mid
2006 after Harriet Miers phoned chief of staff to Alberto Gonzales to recommendCummin's
replacement. This to critics is a sign of WH intervention in the process. I guess Harriet
Miers has departed ... careto weigh in on this?
thanks,

-David J,
862- -

1
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.From: Oprison,Christopher G.

Sent: Friday. February 16, 20077:11 AM

To: Fielding, Fred F.; Kelley, William K.

Cc: Bakke, Mary Beth

Subject: RE: US Attorney articles

I be rightoverto fill you in on what I know

From: Fielding, Fred E
sent: FridaY,February 16, 2007 7:10 AM
To: Oprison, Christopher G.; Kelley, William K.
Cc: .Bakke, Mary Beth
Subject: RE: US Attomey articles

Would someone kindly fill me in on yesterday's calls - I'm about to go into Senior Staff where this IS a hot topic!

From: Oprison, Christopher G.
sent: Friday, February 16,20077:08 AM
To: Fielding, Fred F.; Kelley, William K.
Cc: Bakke, Mary Beth
Subject: US Attorney articles

See below the text from a NYT article re: the role of HM in the dismissal of Bud Cummins and AG-appointment of
Tim Griffin. There is another article,fromtheArkan138S Gazette that I received from Tim that announces, his
intent not to submit.his /'lame for nomination to till the post.. Bill, I think you had a chatwith Monica' yesterday on
this issue and- she probably discussed the Pryor/Gonzales call of yesterday. Happy to discuss details if you wish.

Chris

White House Is Reported to Be Linked to a Dismissal

By DAVID JOHNSTON, The New York Times

WASHINGTON, Feb. 15 - A United States attorney in Ar~ansaswho was dismissed from his job last
year by the Justice Department was ousted after Harriet E. Miers, the former White House counsel,
intervened on behalf of the man who replaced him, according to Congressional aides briefed on the
matter.

Ms. Miers, the aides said, phoned an aide to Attorney General Alberto R. Gonzales suggesting the
appointment of J. Timothy Griffin, a former military and civilian prosecutor who was a political director
for the Republican National Committee and a deputy to Karl Rove, the White House political adviser.

Later, the incumbent United States attorney, H. E. Cummins III, was removed without explanation and
replaced on an interim basis by Mr. Griffin. Officials at the White House and Justice Department
declined to comment on Ms. Miers's role in the matter.
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Paul 1 McNulty~ the deputy attorney general,saidat a hearing last week that Mr. Cummins had done
nothing wrong but was removed to make room for Mr. Griffm.Itwas not known at the time Mr.
McNulty testified that Ms~ Miers had intervened on Mr. Griffin's behalf.

Her involvement was disclosed on Wednesday by Justice Department officials led by. Mr. McNulty, who
held a closed-door briefuig for senators on the Judiciary Committee after Democrats criticized the
dismissalsof 7 to 10 United States attorneys as politically motivated.

Ms. Miers, whose resignation as White HOllsecounsel was effective Jan. 31, could not be reached for
comment Thursday. .

At the briefmg, Justice Department officials denied that the WhiteHouse hadbeeh involved in any of
the other dismissals, suggesting that the department had acted on its own afteradvisihg the White House
of its intention to remove incumbents.

Democrats have said the removals represented an effort to make room for rising political favorites Qf the
Bush administration and to be rid of independeht:'minded prosecutors; all ofwhom had been appointed
by President Bush.

Senator Charles E. Schumer, Democrat ofNew York, said that he was not satisfied by the Justice
Department's explanations at the briefing.· .

"Yesterday's briefing by the deputy attorney general did little to alleviate our concerns that politics was
. involved and, in fact, raised those concerns,;' Mr. Schumer said. "Some may have been fired for political

reasons because they may have not done what Justice Department wanted them to do."

Justice Department officials have said that because United States attorneys are presidential appointees
they may be replaced at any time without a specific reason, although they have said that none were
removed for pursuing. politically sensitive.cases. . , .

Another United States attorney asked to resign was Carol C. Lam of San piego, who departed on
Thursday at the request of the Justice Department. Two days earlier, Ms. Lam announced two
indictments, including one against a former high-ranking Central Intelligence Agency official, in a
corruption inquiry that began with last year's guilty plea by a former Republican representative, Randy
Curiningham, who was sentenced to more than eight years in prison.

Karen P.Hewitt, an assistant in Ms. Lam's office, was named Thursday to serve as the interim United
.States attorney in the Southern District, while Scott N. Schools, a general coUnsel in the Justice
Department, will fill the interim role in the Northern District, in San Francisco.

Senator Dianne Feinstein, Democrat of California, said in a statement on the Senate floor Thursday that
Ms. Lam had been dismissed despite a strong record of prosecutions.

"Ms. Lam has had a distinguished career, and she served the southern district of San Diego well and
everyone in that district knows that," Ms. Feinstein said. "I regret that main Justice does not. I am quite
disappointed that main Justice chose to remove her, especially given the ongoing work in which the
office is involved."

Christopher G. Oprison
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From:
Sent:
To:
Subject:

My goodness.

Perino, Dana M.
Friday, February 16, 2007 8:09AM
Mama, Jeanie S.; Sullivan; Kevin F.
Fw: NYT - White House Is Reported to Be Linked to a Dismissal

-----Original Message~---

From: White House News Update
To: Perino, rrana M.
Sent: Fri Feb 16 06:34:56 2007
Subject: NYT ~ White House Is Reported to Be Linked to a Dismissal

White Rouse Is Reported to Be Linked to a Dismissal

By DAVID JOHNSTON,The New York Times

WASHINGTON,Feb. 15 - A United S.tates attorney in Arkansas who was dismissed from his job
last year by the Justice Department was .ousted after Harriet E . Miers , the former White
House counsel, intervened on behalf of the man who replaced him, according to
Congressional aides briefed on the matter.

Ms. Miers, the aides said, phoned an aide to Attorney General Alberto R. Gonzales
suggesting the appointment of J.> Timothy Griffin, a former military and civilian
prosecutor who was a political director for the Republican National Committee and a deputy
to Karl Rove,the White House political·adviser.

Later, the incumbent United States attorney, H. E. Cummins III, was removed without
explanation and replaced on an interim basis by Mr. Griffin. Officials at the White House
and Justice Department declined to comment on Ms. Miers's role in the matter.

Paul J. McNulty, the deputy attorney general, said at a hearing last week that Mr. Cummins
had done nothing wrong but was removed. to make room for Mr. Griffin. It was not known at
the time Mr. McNulty teStified that Ms. Miers had intervened on Mr. Griffin'S behalf.

Her involvement was disclosed on Wednesday by Justice Department officials led by Mr.
McNulty, who held a closed-door briefing for senators on the Judiciary Committee after
Democrats criticized the dismissals of 7 tolO United States attorneys as politically
motivated.

Ms. Miers, whose resignation as White House counsel was effective Jan. 31, could not be
reached for comment Thursday.

At the briefing, Justice Department officials denied that the White House had been
involved in any of the other dismissals, suggesting that the department had acted on its
own after advising the White House of its intention to remove incumbents.

Democrats have said the removals represented an effort to make room for rising political
favorites of the Bush administration and to be rid of independent-minded prosecutors, all
of whom had been appointed by President Bush.

Senator Charles E. Schumer, Democrat of New York, said that he was not satisfied by the. if
Justice Department's explanations at the briefing.

"Yesterday's briefing by the deputy attorney general did little to alleviate our concerns
that politics was involved and, in fact, raised those concerns," Mr. Schumer said. "Some
may have been fired for political reasons because they may have not done what Justice
Department wanted them to do."

Justice Department officials have said that because United States attorneys are
presidential appointees they may be replaced at any time without a specific reason,
although they have said that none were removed for pursuing politically sensitive cases.

1
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Another United States attorney asked to resign was Carol C. Lam of San Diego, who departed
on Thursday at the request of the Justice Department. Two days earlier,MS. Lam announced
two indictments;, inC:L4dingone against a former high-ranking·Central Intelligence Agency
official, in a cor~pt~6n inqUiry that began with last year's guilty plea by a former
Republican representatiye, Randy Cunningham, who was sentenced· to more than eight years. in··
prison. ...

KarenP. Hewitt, an assistant in Ms. Lam's office, was named Thursday to serve as the
. interim United States attorney in the Southern District, while ScottN ~ Schools I a g.eneral.
counsel in the Justice Department, will fill the interim role in the Northern D~strict, in
San Francisco.

Senator Dianne Feinstein, Democrat of California, said in a statement on the Senate floor
Thursday that Ms. Lam had been dismissed despite a strong record of prosecutions.

"Ms. Lam has had·a distinguished career, and she served the southern district of San Diego
well and everyone in that district knows that,". Ms. Feinstein said. "I regret that main
Justice does not. I am quite disappointed that main Justice chose to remove her,
especially· given the ongoing work in which the office is involved."

. YoU' are currently subscribed to News Update (wires) as:
To urisubscribe send a blank email to leave-whitehouse-news
wlres-l00800SM@list.whitehouse.gov

2
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. REDACTED

From: . Scott Jennings [SJennings@gwb43.com)

Sent: Friday, February 16. 200710:22 AM

To: Karl Rove

Co: Hughes. Taylor A.

SUbJect: Assorted personnel items.

Attachments: Humetewa Resume.pdf; Humetewa.doc

I need to bring a few personnel items to your attention:

Page 1 of 1

1. />2. USA1IY.·· The Cou"sel's office is asking you to call Senator McCain to get more names for the
vacant USATTY slot In AZ. Mccain submitted one name only: Diane Humetewa. 1 have attached her resume
and a IIst,of problems causing DoJand Counsel to balk at nominating her. Humetewa is a fonner McCain staffer,
and so far his office has been unwilling to submit any other names. They are asking you to personally engage to
move this process along;. Humetewais simply unaa:eptable. Sen.KyJ joined Mccain in making this
recommendation; DOl doesn't think KYI will give more names at this point as he Is following Mccain's lead.

. . .

2. Update on NM USAlTY - as you know, all but one of the names originally submitted by Sen. Domenld were ruled
Invalid due to clearance issues. The final name standing was Jim BIbb, our preference for the job. Sen. Bingaman .
rejected this name, and after several days of deliberating Oomenid chOse not to stand up for Bibb and told the WH
he wanted· to stlbmlt a new name. That person was Don Svet, a Magistrate Judge and former UsATTY in the Bush
4.1 Administration. . .

Afterreviewing this suggestion, CoUlisel advises that Dol has a policy whereby theywill not consider sitting'
judges for USATTY positions because they believe they need to recuse themselves from ,ALL criminal matters
pending befOre their court beca.use notification would need to be sent out to all people with business pending
befQre the court that the judge is being considered for the USATTY position. U's quite onerous and they don't
want to go~wnthls road. Addltfonally, Svet got low marks during his time as a US Attorney before and is .
generally considered Iow-callber. Domenld appears to have submitted his name for one reason: Bingaman

. agreed to let it move forward. Weare back to the following choices: force the issue with Bibb, nominate him,
and see what happens; or ask DOmenlci for more names. My opinion Is that there are no good names left - Bibb
is by far the bestwe will be able to do from a backgrouncl/credentiallng standpoint I need to have a further talk
with Counsel this morning, but we may need to have you call Steve Bell soon to convince them to support Bibb
for the position. When Counsel tellS Bell that Svet is unacceptaf,lle, he will likely go ballistic because he thinks
they are trying to game the system for Bibb. No action for now, but probalJly$OOn.
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DIANlI: J. HUMETEWA

EXPERIENCE & EMPLOYMENT
Sewr Litltatiol! COlllJ8el. U.S. Attorney's Office. District ofArizona (August 2001- Present) Advise
the U.S. Attorney. attorney staffand the Vi.etim Witness Program on legd andlitigatio'l matters; act as
Tribal Liaison to Arizona's 21 Indian tribes and their c;.rim inal justice agep.cies on USAO related_matters.
carries a crilllinal caseload and provides cOUnsel to the Victim Witness Program. -

De.tIIiletltq U.S.SMlJte, (January-December 2005) Detailed by the U.S. Dept. ofJustice to the U.S.
Senate Committee on Indian Affairs, John McCain, Chairman, to act as attorney advisor to the Majority
Staff onjusti~related issues.

Asslstunt United Stetea Att,omQl U.S. Attorney's Offi~ District ofArizona (January 1998~February
2001) Defended civil actions against tho UniwdStatos m()Juding Federal Tort Claims Act and U.S.
Bankruptey mattersiProseeutCld.an extensive case load ofMajor Crirn.C5 Act violat,ions in Arizona's
Indian Country and general federal crimes in Arizona, including:-child sox crimes. bomicides. Native
American Graves-lJtotection Aetal1d Archeological Resource Ptoteot.ion Aot viol8rlons. Federal trials
include,NAGP~ ARPA. homicide, assaults, sex crimes. bank. robbery, juvenile deUnquency and
juvenile-adult transfer hearings.
R,col1nitiDn ailAchinemmts:*' The Director's Award. ( A Dept. of Justice high honorX1999)

*' Designated Senior Liogation Counsel (August ZOOl)

'* Member. Ad H9c Advisory Counsel to the U.S. Sentencing Commi.ssion (2003);

*' Me~bet. IfuingCommittee (1998 - present)
Trainbrg:-
Provide legal trait:ting nationwide on Indian Country legal issues; Insttuot law enforcement and
prosecutors in ateasof federal criminal procedure. jurisdiction, Indian Country child abuse; Federal
Victims' Rights; DOJ Office ofLegal Counsellnttructor ou NAOPRA and, ARPA prosecution

Counsel to t1a~ Delle 4ttol1lev Gengm. Department ofJusti.ce (Maroh, 1996-January 1998) Conducted
legal research and provide advice on Indian law/judicial program related matters. Assigned to the
Arimna District as a Special Assistant u.s. AttorMY (May 1996-1anuary 1998) responsible for
prosecuting Major Criiues in Indian Country and training law enforcement on the Violence Against
Women Act and Federal Child Abuse Reporting laws.

Deputy CoulISttl,US. Senator John McCain. United States Senate, Chainnan, Committee on Indian
Affairs (August. 1993-March 1996). ReseaJ'Chcd and drafted fedcra1legislation. staffed Committee
hearings and drafted Couup.lttee reports to accompany federallcgisIation, provided legal advice,
memoranda, and correspondence for Chninnan McCain ou national issues affecting Indians to include
gaming, welfare reform, NAGPRA. ICWA, an.d fiscal appropriations.

ft
Law Cf.erk~ U.S. Attorney's Office, District ofArizona, Linda A. Akers, U.S. Attonley (Mayw September,
1992). Conducted legal research ~l1d prepared legal memoranda on issues offederal eriminallaw.
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PktlmsAdlloctJte. u.s: AttorneySs Office. District ofArizona, Stephen M. McNam~ U.S. Attolney
(1987-1990). ASsisted federal crime victim's provided referral services, conducted national trainingOf
fedoral victini's issl1esand child sexual abuse issues.

Ruognitioll &: Achieveme7l.t8:
CertificateofAppreciation for Contribution to the District ofAriZOlla, U.S. Attorney's Office
(1981-1990) and Outstariding Con1n'bution (1990)
Certificate of Appreciation for Contribution for OUtstanding Dedication, Set\iice & Advocacy,

_Richard B; Abell. Assistant U.S. Attorney General (1988-1989)

EDUCATION: -
. Arizona StateU"ivefsit)l. Tempe, Arizona

Juris Doctor; May 1993
Honors:Hopi Women's Scholarship (1991, 1992)
Hopi Tribal Scholarship (Fan 1m-Spring \993)
Aetivities: Native American Law Student's Assoc:iation; Women's Law Student's

AssOciation; Indian Legal Program's Advisory Committee

Arlt.oJUI Slm, Univgsi!p,Tcmpe, Arizoua _
.Bachelors of Science, Justice Studies, December 1987
Honors:Dean's List (198S-1987);Golden KeyNational Honor Society (1987)

Hopi Tl'ibal ScholaTship (1987)

OTHER:
-ArizonA State Bar Ass~. MembcrNo. 015818
-Morris K. UdaJl Scholarship and Excellence in National Environmental Policy-Foundation, Board
Member (Nominated by President Bush November 9, 2006/Sen8.te Approved Dec 8, 2006)
-Appellate Coun Judge, :Hopi Tn'bal CoUIi (2002- present/civil mattel·s only)
-Sandra Day O'Connoi(forinerly "Arizona Stati!sUoiversity") College of Law, Indian Legal Programs,
Advisory Council Member (August 99..Present)
-Heard Museum Board ofDirectors (2001- 2004)
-Hopi Education EndoWJnem Fund Board Member (2001 )
-Arizona State Bar, Indian Law Section, Executive Council Officer (August 1997~JlIly 1999)
-Maricopa County Public lAwyers, Board ofDircotors (September 1996-Iuly 1997)

REFERENCES:
Hon.Stephen M. McNamee
U.S. District Court Judge

_District of Arizona
4<11 West Washington Street, SlJite 625
Phoenix, Arizona 85003
(602) 322-

Eric D. Eberhard, Partner
Dorsey & Whitney, LLP
S,lJcond & Seneca Bldg.
1191 Second Ave, Suite 1440
Seattle, Washington, 98101
(206) 654-

Paul I<.. CharltOn,
United States Attorney
U.S. Attorney's Office, Arizona.
40 North Central. Ave; Suite 1200
Phoenix, Arizona 85004
(602) 514·

Kevin Gover, Esq. Law Professor
Sandra Day O'Connor College of law
P.O. Box 877906
Tempe. Arizona. 85287-7906
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From: Karl Rove

Sent: Tuesday, February 20, 2007 7:28AM

To: Scott Jennings
"

SUbject: Re: Assorted personnel items

Replace Blanquita.

r am happy to call Bell about Bibb.

On 2/16/07 10:22 AM, "Scott Jennings" <SJennlngs@gwb43.com> wrote:

I need to bring a few personnel Items to your attention :

Page 1 of2

1. AZ USAnY. The Counsel's office Is asking you to call senator McCain to get more
names for the vacant USATTY slot In AZ. Mccain sublTiittedone name only: Diane
Humetewa. I have attached her resume.and a list of problems causing DOland
Counsel to balk at nominatingher. Humetewa is a former MCCain staffer, and so far
his office has been unwilling to submit any other names. They are asking you to .
personally engage to move this proc~ssalong; Humetewa is simply, unacceptable.
sen. Kyl joined MCCain in making this recommendation; DOJ doesn't think Kylwill
give more nitme$ at this point as he is following MCCain's lead.

1. Update on NM USATTY - as you know, all but one of the names originally submitted by Sen.
Domenici were ruled invaliddue to clearance issues. The final name standing was Jim Bibb, our
preference for the job. Sen. Bingaman rejected this namej and after several days of
deliberating Domenici chose notto stand up for Bibb and told the WH he wanted to submit a·
new liame. That person was Don Svet,a Magistrate Jl,ldge and former USATIV In the Bush 41
Administration. .

After reviewing this suggestion, Counsel advises that·DoJ has a policy whereby they will not consider
sitting judges for USATIY PQsitions because they believe theY needto recuse themselves from ALL
criminal matters pending before their court because notification would need to be sent out. to all people
with business pending before the court that the judge is being considered for the USATIY position. It's
quite onerous and they don't want to go down this road. Additionally, Svet got low mark$ during his
time as a US Attorney before and is generally considered low-ealiber. Domenici appears to have
submitted his name for one reason: Bingaman agreed to let it move forward. We are back to the
following choices: force the issue with Bibb, nominate him, and see what happens; or ask Domenici for
more names. My opinion Is that there are no good names left - Bibb is by far the best we will be able
to do from a background/credentialing standpoint. I need to have a further talk with Counsel this
morning, but we may need to have you call Steve Bell soon to convince them to support Bibb for the
position. When Counsel tells Bell that Svet .is unacceptable, he will likely go ballistic because he thinkS
they are trying togame the system for Bibb. No action for now, but probably soon.
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From: Kelley, William K.

Sent: Friday, February 16, 200711:49AM

To: Oprison, Christopher G.; Scudder, Michael Y.

Subject: RE:

Chris-The COS has asked for a memo today, which I'd like you to prepare, that does two things:

First, it needs to summarize the state of the appointment authority, its history, and how it got changed. It also
needs to describe the pending legislation and our position on it On the last point, we should talk, obviously.

Second, it needs to contain the information below.

I'll forward you a one-page 001 summary that we got a couple of days ago on the first point, which should do
most of the work but perhaps not all.

Thanks.

From: Oprison, Christopher G.
Sent: Friday, February 16,2007 11:33 AM
To: Kelley, William K.; Scudder, Michael Y.
Subject: RE:

Bill - after our staff meeting, I contacted Monica for raw data about Clinton's appointments/replacements. I also
went through Kyle's archived files fromWHORMand found similar spreadsheets that identify the dates of
appointmehUreplacement of his US Attorneys. Weareunabletoknow,however, the circumstances of the
departures as, according to Monica, that personnel information has been purged. I am on a CREW conference
call, but will work on the memo once I am off.

An overview: Clinton appointed a total of 122 US Attorneys during his two terms. To date, this Administration has
had 124 appoin.tments (including AG appointments). Also, in contrast to Clinton firing all 93 US Attorneys
immediately after taking over, there are memos from Judge Gonzales reflecting this Administration would not
terminate all US Attorneys immediately, but would consider what investigations were pending at the beginning of
the administration as well as how long the particular US Attorney has already served. A handful of Clinton
appointees actually served well into 2001 before being replaced..

From: Kelley, William K.
Sent: Friday, February 16, 2007 11:09 AM
To: Oprison, Christopher G.; SCudder, Michael Y.
Subject:

~_.

Can you gentlemen tell me asap the status and scope of any taskings you have on the US Atty issue":" specifically
any memos that you might have in progress. Thanks.
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From: Kelley, William K.

Sent: Friday, February 16, 200711 :49 AM

To: Oprison, Christopher G.

Subject: FW:

Attachments: summary of status of s 214.doc

Thanks, by the way.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
sent: Tuesday, February 13, 2007 5:25 PM·
To: Kelley, William K.
Subject: RE:

Bill, here you go - pasted in the text as well as attached doc.

Summary of U.S. Attorney appointment legislation

Before the March 9, 2006, enactment of the USA PATRIOT Improvement and Reauthorization
Act of2005, the Attorney General had the authority to appoint U.S. Attorneys to vacant positions for
periods not exceeding 120 days. If the President did not appoint a U.S. Attorney to such a vacancy
within 120 days of the appointment made by the Attorney General, the appointment expired, and the
local district court was authorized to appoint a U.S. Attorney to serve until the President made the
appointment.

Section 502 ofthe USA PATRIOT Improvement and Reauthorization Act of2005 enlarged the
scopeofthe Attorney General's interim appointment authority. Specifically, the Act struck the
provision that both limited the. validity of the Attorney General's appointments to 120 days and
authorized district courts to make subsequent appointments. The Act provided instead that "[a] person
appointed as United States attorney [by the Attorney General] may serveuntil ... a United States
attorney for such district [is] appointed by the President." District courts retained no authority to
appoint U.S. Attorneys. This change was explained in the Conference Report for the Act as "address
[ing] an inconsistency in the appointment process of United States Attorneys."

On January 9, 2007, Senator Feinstein introduced S. 214, entitled the "Preserving United States
Attorney Independence Act of 2007." As introduced, S. 214 'would have stripped the Attorney General
of all authority to appoint U.S. Attorneys on an interim basis and would have authorized only the local
district court to fill a U:S. Attorney vacancy pending an appointment by the President in the normal
course.

The Deputy Attorney General testified in opposition to S. 214 before the Senate Judiciary
Committee on February 6, 2007. Senator Feinstein· later introduced a substitute amendment to the bill
that would restore the Attorney General's interim appointment authority as it existed before enactment
of the USA PATRIOT Improvement and Reauthorization Act of2005. As amended, S. 214 would also
limit the validity ofappointments that have already been made by the Attorney General to a period not
exceeding 120 days from the date of the bill's enactment and would authorize the local district cotll"1s to
fill all resulting vacancies pursuant to their newly restored appointment power.
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The amended bill was reported out of the Senate Judiciary Committee on FebruarY 8,2007, by a
vote of 13-6, with Senators Specter, Hatch, and Grassley voting with all of the Democrats in favor of the
amendment. Senator Specter has signed on as a ~osponsor of the bill as reported.

Senator Kyl is considering introducing an amendment to S. 214 on the Senate floor that would,
·among other things, impose.a precatory obligation on the President to nominate a U.S. Attorneywithin
180 days of a vacancy's arising and, failing that, to authorize the local district court to fill the vacancy

. with an interim appointment. The amendment would limit the court's authority by (1) requiring it to
appoint a current employee of the Department of Justice or a federal law enforcement officer, (2)
requiring it to give the Attorney General seven days' notice of the identity of an appointee, and (3)
prohibiting the appointment of any person under investigation by the inspector general ofa federal
department or agency. Senator Kyl has solicited the technical assistance of the Department ofJustice in
drafting such an amendment. .

From: Kelley, William K. [mailto:William_K._Kelley@who.eop.gov] .
sent: Tuesday, February 13, 200710:44 AM
To: sampson, Kyle
Subject: .

Kyle-Josh has asked for a one-pager on the US Attorney legislation, some time today. We don't have an
Associate Counsel on this, so it's m~ (and I amjammed) or someone over there. Can you get someone to
summarize the background and the legislation? The big shots here particularly need absolute clarity that the
proposed fix just restores the pre-Patriot status quo. Let me know - and thanks.
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Summary of U.S. Attorney appointment legislation

Before the March 9,2006, enactment of the USA PATRIOT Improvement and
Reauthorization Act of2005, the Attorney General had the authority to appoint U.S.
Attorneys to vacant positions for periods not exceeding 120 days. If the President did not
appoint a U.S. Attorney to such a vacancy within 120 days of the appointmentmade by
the Attorney General, the appointment expired, and the local district court was authorized
to appoint a U.S. Attorney to serve until the President made the appointment.

Section 502 of the USA PATRIOT Improvement and Reauthorization Act of
2005 enlarged the scope of the Attorney General's interim appointment authority;
Specifically, the Act struck the provision that both limited the validity of the Attorney
General's appointments to 120 days and authorized district courts to make subsequent
appointments. The Act provided instead that "[a] person appointed as United States
attorney [by the Attorney General] may serve until ... a United States attorney for such
district [is] appointed by the President." District courts retain~d no authority to appoint
U:S. Attorneys. This change was explained in the Conference Report for the Act as
"address[ing] an inconsistency in the appointment process ofUnited States Attorneys."

On January 9, 200.7, Senator Feinstein introduced S. 214, entitled the "Pres~rving

United States Attorney Independence Act of 2007." As introduced, S. 214 would have
stripped the Attorney General of all authority to appoint U.S. Attorneys on an interim
basis and would have authorized only the local district court to fill a U.S. Attorney
vacancy pending an appointment by the President in the nonnal course.

The Deputy Attorney General testified in opposition to S. 214 before the Senate
Judiciary Committee On February 6, 2007. Senator Feinstein later introduced a substitute
amendment to the bill ti)at would restore the Attorney General's interim appointment
authority as it existedbef6re enactment of the USA PATRIOT Improvement and
Reauthorization Act of2005. As amended, S. 214 would also limit the validity of
appointments that have already been made by the Attorney General to a period not .

. exceeding 120 days from the date ofthe bill's enactment and would authorize the local
district courts to-fill all resulting vacancies pursuant to their newly restored appointment
power.

The amended bill was reported out of the Senate Judiciary Committee on
february 8, 2007, by a vote of 13-6, with Senators Specter, Hatch, and Grassley voting
with all of the Democrats in favor of the amendment. Senator Specter has signed on as a
cosponsor of the bill as reported.

Senator Kyl is considering introducing an amendment to S. 214 on the Senate
Hoor that would, among other things, impose a pfecatory obligation on the President to
nominate a U.S. Attorney within 180 days ofa vacancy's arising and, failing that, to
authorize the local district court to fill the vacancy with an interim appointment. The
amendment would limit the court's authority by (l) requiring it to appoint a current
employee of the Department of Justice or a federal law enforcement officer, (2) requiring
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it to give the Attorney General sevendays' notice of the identity of an appointee, and (3)
.prohibiting the appointment of any person under investigation by the inspector general of
a federal department or agency. Senator Kylhas solicited the technical assistanc~ of the
Department of Justice in drafting such an amendment. .

2
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From: . Jennings

Sent: Friday, February 16, 200712:34 PM

To: Scott Jennings

Subject: FW: USA -- Arizona

Attachments: Resume.pdf; Humetewa.doc

From: Lee, Kenneth K.
Sent: Thursday, February 15, 2007 12:03 PM
To: Jennings, Jeffery S.
Subject: USA -- Arizona

Scott ••

Can you touch base with Karl and see if he-can reach out to Sen..McCain about the U.S.
Attorney position? We previously discussedlhis her candidacy at a JSC meeting, and hoped
that Karl could reach out to Sen. MCCain to see if we can get additional names.

I've attached a memo that explains our problems with·Sen. McCain's candidate, Diane
Humetewa. She is a former staffer of his, and McCain's office has apparently signaled to DOJ
that he won't provide any other names.

Thanks,

Ken

r::.'
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evaluation was very positive."

David Iglesias, the U.S. attorney.in New Mexico,also received a positive evaluation last year, according to
another Justice Department official. . .

Both officials asked not to be identified because they weren't authorized by the Justice Department to release
. the infonnation.

The other U.S. attorneys who received good reviews were John McKay, the fonner U.S. attorney in Seattle;
Paul Charlton, the fonner U.S. attorney in Arizona; and Carol Lam, the current U.S. attorney in San Diego.

McKay, who stepped down recently, said in an interviewthat his positive review in May 2006 didn't explain his
ouster, nor did the phone call he received in December from a Justice Department official who ordered him to
resign.

"I was not told that it was related to my perfonnance," he said.. . .

Lam was described in her2005 evaluationas "well respected" by lawenforcementofficials, judges and her
staff. Overall the review was positive.

"We're not aware of any significant issues," said another Justice Department official, who also asked not to be
identified. Lam is leaving office Feb. 15.

Officials with the U.S. attotney'soffice in Arizona said Charlton received his last review in December2005. He
was described as being respected by his staff; federal investigators, judges and Native American leaders for "his
integrity, professionalism and·competence."

On Wednesday, Deputy Attorney General Paul McNulty is scheduled to brief senators privately on the reasons
for the firings,

Tasia Scolinos,a chief spokeswoman for the Justice Department, said the removals were the result of a "careful,
thoughtful" decision-making process.

"This issue really boils down to the department's reasons for making internal management changes," she said.

The decision to fire the U.S. attorneys came under scrutiny late last month after Senate Democrats discovered a
change in the Patriot Act that allowed Gonzales to appoint interim U.S. attorneys for indefinitetenns without
Senate approval.

In testimony to the Senate Judiciary Committee last week, McNulty conceded that H.E. "Bud" Cummins, the
former U.S. attorney in Arkansas, wasn't fired because ofhow he handled his job. Rather, McNulty said,
~dministration officials wanted to make room for Timothy Griffin, a former aide of presidential adviser Karl
Rove.

Pressed to explain the other firings, McNulty said they were motivated by a"range of reasons" and were
"performance-related."

He also emphasized that the Justice Department had wide latitude because U.S. attorneys are appointed by the
president.
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"We don't believe that we have an obligation to set forilia certain standard or reason or a cause when it comes
to removal," he said. .

McNulty cautioned the senators that the evaluations might not explain the firings.

."That's just one way ofmeasuring someone's performance," he said. "And much of this is subjective 'and won't
be apparentin the form ofsome report that was done two or three years ago."

In an interview for the ArizoriaRepublic's Saturday edition, Charlton said he was fired for "principled reasons,
not performance issues." ... .

Charlton declined to comment on the matter, but his supporters said he clashed with the administration over the
handling of death penalty cases. Charlton objected to automatically recommending the death penalty for certain
crimes, said Grant Woods; a former attorney general in Arizona.

"Paul felt it was one ofthe main reasons" 'he was fired, Woods, a Republican, told McClatchy.

Woods said it was "misleading" fortheadthinistr~tion to describe Charlton's firing as perfonnance-related."A
conflict over policy is different than poor performance," he said. . .

JusticeDepattment officials are now completing the evaluation of Kevin Ryan, who's being forced to step down
as San"Francisco U.S. attorney.

You are currently subscribed to News Update (Wires) as: .
To unsubscribe send a blank email to leave-whitehouse-news-wires-l 008005M@list.whitehouse.gov
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From: . Rethmeier, Blain K.

Sent: Tuesday, February 13. 20079:11 AM

To: Martin. Catherine

SUbject: Sam

Cathie,

.. To recap:

REDACTED

Page lof 1
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From: Oprison, ChristopherG.

Sent: Tuesday, February 13,200712:21 PM

To: Fielding,Fred F.; Kelley, William K.

Cc: Bakke, Mary·Beth

SUbject: US Attorneys

Gentlemen· you maybe aware, but! wanted to pass this info to you in any everit: at the request of Sen Schumer,
theDAG has agreed to meet privately with members of the Senate JUdiciary Committee tomorrow to discuss the
departures (terrnedllfirings" bythe press) of 6US Attorneys. See Roll Call blurb below. The Administration's
position has been, at least in part, that the departures were due to "performance related issues:' An .

. article McClatchy Newspapers indicates that five of the six received "positive job evaluations." I have not called
Kyle Sampson yet, but would like to do. so if you have no objection. I·wantto avoid meddling in DOJ business,
but believe we should have some idea what "specific reasonsi

' will be discussed. .

R911Call(2/13, Van Dongen) reports Deputy USAttomeyGeneralP~ulMcNulty is "slated to brief
members of the Senate Judiciary Committeeata closed-door meeting Wednesday on the personnel
records ofa handful ofU.S. attorneys around the country who recently were frredfrom their posts."
When "pressed by Senators at a hearing last week, McNulty declined to discuss the. specific reasons for
the Justice Department's dismissal of up to seven U.S. attorneys from California to Arkansas. Instead, he
assented to a requestfrom Sen. Charles Schumer (N.Y.), who serves as Democratic Senatorial .
Campaign COfflmittee chairman and Democratic Caucus vice chairman, to privately share such
information with the Senators." It is "unclear whether Democratic Senators - who charge the Justice
Department haspoliticized U.S. attorney appointments ~ will be satisfied with Wednesday's briefing.'"

Christopher G. Oprison
Associate Counsel to the President
phone: (202) 456-
fax: (202) 456-

fJi
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FW: BACKGROUND: U:S. ATTORNEY NOMINATIONS AND INTERIM APPOINT... Page 2 of 15

u.s. Attorneys Serve at the PleasureofthePresident:

.·United States Attorneys serve at the pleasure of the President, and whenever a.vacancy occurs,
we act to fill it in compliance with our obligations under the Constitution, the laws of the United
States, and in consultation with the home-state Senators. The Senators have raised concerns
based on a misunderstanding of the facts surrounding the resignations of a hartdful of U.S.
Attorneys, each ofwhom have been in office for their full four year term or more.

• The Attorney General and the Deputy Attorney General are. responsible for evaluating the
performance the U.S .. Attoineysand ensuring that they are leading th~ir offices effectively.
.However, U.S. Attorneys are never removed, or asked or encouraged to resign, in an effort to
retaliate against them or interfere with or inappropriately influence a particular investigation,
criminal prosecution or civil Case..

The Administration Must Ensure an Effective Transition When Vacancies Occur:

• When a United States Attorney has submitted his. or her resignation, the Administration has -
in every single case -_.consulted with home-state Senators regarding candidates for the
Presidential nomination and Senate confirmation. .

The Administration is committed to nominating a candidate for Senate consideration everywhere
. a vacancy arises, as evidenced by the factthat there have been 125 confirmations of new U.S.

Attorneys since January 20, 2001.

• With 93 U.S. Attorney positions across the country,the Department often averages between 8
15 vacancies at any given time. Because of the important work conducted by these offices,and
the need to ensure that the office is being manag~d effectively"and appropriately, the Department
usesaJ'~geofoptions to ensure continuity ofoperations;

• In some cases; the First Assistant U.S. Attorney is an appropriate choice. However, in other
cases, the First Assistant may not be an appropriate option for reasons including that he or she:

. resigns or retires at the same time as the outgoing U.S. Attorney; indicates that he/she does not
want to serve as ACting U.S. Attorney; has ongoing or completed OPR or 10matters in their file,
which may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not enjoy the
confidence of those responsible for ensuring ongoing operations and an appropriate transition
until suchtime as a new U.S. Attorney is nominated and confirmed by the s.enate. IIi those cases,

"the Attorney General has appointed another individual to lead the office during the transition.

The Administration Is Nominating Candidates for U.S. Attorney Positions:

• Since March 9,2006, when the appointment authority was amended, the Administration has
nominated 15 individuals fq.r Senate consideration (12 have been confirmed to date).

• Since March 9, 2006, when the appointment authority was amended, 13 vacancies have been
created. Of those 13 vacancies, the Administration nominated candidates to fill 5 of these
positions (3 were confirmed to date), has interviewed candidates for 7 positions, and is waiting to
receive names to set up interviews for 1 position - all in consultation with home-state Senators.
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The 13 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in Order To
Ensure an Effective and Smooth Transition:

• In 4 cases, the First Assistant was selected to lead the office and took over under the Vacancy
Reform Act's provisIonat: 5 U.s.C. § 3345(a)(1). That authority is limited to 210 days, unless a
nomination is made during that period.

• In 1 case, the First Assistant was selected to lead the office and took over under the Vacancy
RefoJ;1n Act's provision at: 5 U.S.C. § 3345(a)(1). However, the First Assistant took federal
retirement a month later and the Department had to select another Department employee to serve
as interim under AG appointment until such time as a nomination is submitted to the Senate.

• In 7 ·cases, the Department selected another Department employee to serve as

interim under AG appointment until such time as a nomination is submitted to the Senate.

• In 1 case, the First Assistant resigned at the same time as the U.S. Attorney, creating a need for
an interim until such time as a nomination is submitted to the Senate.

Amending the Statute Was.Necessary:

• Last year's amendment to the Attorney General's appointment authority was necessary and
appropriate.

• We are aware of no other federal agency where federal judges, members ofa separate branch
of government and .rtot the head of the agency, appoint interim staff on behalf of the agency.

• Prior to the· ame,ndment,the Attorney Gerteralcould appoint an interim United States Attorney
for only 120 days;ihereafter, the districtcourt was authorizedto appoint an interim United States
Attorney. In cases where a Senate-confIrmed United States Attorney could not be appointed
within 120 days, the limitation on the Attorney General's appointment authority resulted in
numerous, recurring problems.

• The statute was amended for several reasons:

1) The previous provision :was constitutionally"'suspect;
2) Some district courts - recognizing the oddity of members of one branch of
government appointing offIcers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have many
matters before the court - refused to exercise the.court appointment authority,
thereby requiring the Attorney General to make successive, l20-day .
appointments;

3) Other district courts - ignoring the oddity and the inherent conflicts - sought to
appoint as interim United States Attorney wholly unacceptable candidates who
did not have the appropriate experience or the necessary clearances.

• Because the Administration is committed to having a Senate-confIrmed United States Attorney
in all districts, changing the law to restore the limitations on the Attorney General's appointment
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authority is unnecessary.

FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL'S APPOINTMENT
AUTHORITY
Since March 9,2006, when the Congress amended the Attorney General's authority to appoint interim
United States Attorneys, the President has nominated 15 individuals to serve as United States Attorney.
The 15 nominations are: .

• Erik Peterson - Western Districtof Wisconsin;
• Charles Rosenberg - Eastern District of Virginia;
• Thomas Anderson - District of Vermont; .
• M~rtiJi Jackley - District of South Dakota;
• Alexander Acosta - Southern District of Florida;
• Troy Eid - District of Colorado;
• Phillip Green - Southern District of Illinois;
• George Holding - Eastern District ofNorth Carolina;
• Sharon Potter - Northern District of West Virginia;
• Brett Tolman-District ofUtah;
• Rodger Heaton - Central District of Illinois;
• Deborah Rhodes - Southern District of Alabama;
• Rachel Paulose - District ofMinnesota;
• John Wood - Western District ofMissouri; and
• Rosa Rodriguez-Velez - District ofPuerto Rico.

All but Phillip Green, John. Wood, and Rosa Rodriguez,..Velezhave been confirmed by.the·Senate.
VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL'S APPOINTMENT
AUTHORITY
Since March 9, 2006, there have been 13 newU.S. Attorney vacancies that have arisen. They have been
filled as noted below.

For 4 of the 13 vacancies, the First Assistant United States Attorney (FAUSA) in the district was
selected to lead the office in an acting capacity under the Vacancies Reform Act; see 5 U.S.C. § 3345(a)
(I ) (first assistant may serve in acting capacity for 210 days unless a nomination is made) until a
nomination could be or can be submitted to the Senate. Those districts are:

• Central District of California - FAUSA George Cardona is acting United States Attorney
• Southern District of Illinois - FAUSA Randy Massey is acting United States Attorney (a
nomination was made last Congress for Ph~llip Green, but confirmation did not occur);

<' • Eastern District of North Carolina - FAUSA George Holding served as acting United States
Attorney (Holding was nominated and confirmed);

• Northern District ofWest Virginia - FAUSA Rita Valdrini served as acting United States
Attorney (Sharon Potter was nominated and confirmed).

For 1 vacancy, the Department firstselected the First Assistant United States Attorney to lead the office
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in an acting capacity-under the Vacancies Reform Act, but the First Assistant retired a month later. At
that point, the Department selected another employee to serve as interim United States Attorney until a
nomination could be submitted to the Senate, see 28 U.S.C. § 546(a) ("Attorney General may appoint a
_United States attorney for the district in which the office ofUnited States attorney is vacant"). This
district is:

• Northern District of Iowa - FAUSA Judi Whetstine was acting United States Attorney until
she retired and Matt Pummermuth was appointed interim United States Attorney.

For 8 of the 13 vacancies, the Department selected another Department employee to serve as interim
United States Attorney until a nomination could be submitted to the Senate, see 28 U.S.C.§ 546(a)
("Attorney General mayappoint a United States attorney for the district in which the office ofUnited
States attorney is vacant"). Those districts are: - -

• Eastern District of Virginia - Pending nominee Chuck Rosenberg was appointed interim
United States Attorney when incumbentUnited States Attorney resigned to be appointed Deputy
Attorney General (Rosenberg was confirmed shortly thereafter);

• Eastern District of Arkansas - Tim Griffin was appointed interim United States Attorney
when incumbent United States Attorney resigned;

• District of Columbia - JeffTaylor was appointed interim United States Attorney when
incumbent UnitedStates Attorney resigned to be appointed Assistant Attorney General for the
National Security Division;

• District of Nebraska - Joe Stecher was appointed interim United States Attorney when
incumbent United States Attorney resigned to be appointed Chief Justice ofNebraska Supreme
Court;

• Middle District of Tennessee - Craig Morford was appointed interim United States Attorney
when incumbent United States Attorney resigned;

• Western District of Missouri - Brad Schlozman was appointed interim United States
Attorney when incumbent United States Attorney and FAUSAresigned at the same time (John
Wood was nominated);

• Western District of Washington - Jeff Sullivan was appointed interim United States Attorney
when incumbent United States Attorney resigned; and

• District of Arizona - Dan Knauss was appointed interim United StateS Attorney when
incumbent United States Attorney resigned;

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO ATTORNEY
GENERAL'S APPOINTMENT AUTHORITY

- -
The Attorney General has exercised the authority to appoint interim United States Attorneys a total of 12
times since the authority was amended in March 2006.

In 2 of the 12 cases, the FAUSA had been serving as acting United States Attorney under the Vacancies
Reform Act (VRA), but the VRA's 210-day period expired before a nomination could be made.
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Thereafter, the Attorney General appointed that same FAUSA to serve as interim United States
Attorney. These districts include:

• District of Puerto Rico - Rosa Rodriguez-Velez (Rodriguez-Velezhas been nominated); and
• Eastern District of Tennessee - Russ Dedrick

In 1 case, the FAUSA had been serving as acting United States Attorney under the VRA, but the VRA's
210-day period expired before a nomination could be made. Thereafter, the Attorney General appointed
another Department employee to serve as interini United States Attorney until a nomination could be
submitted to the Senate. That district is:

• Districtof Alaska - Nelson Cohen

In 1 case, the Department originally selected the First Assistant to serve as acting United States
Attorney; however, she retired from federal service a month later. At that point, the Department selected
another Department employee to serve as interim United States Attorney until a nomination could be
submitted to the Senate. That district is:

• Northern District of Iowa- Matt Dummermuth

In the 8 remaining cases, the Department selected another Department employee to serve as interim
United States Attorney until a nomination could be submittedto the Senate. Those districts are:

.• Eastern District of Virginia - Pending nominee Chuck Rosenberg was appointed interim
United StatesAttorney when incumbent United States Attorney resigned to be appointed Deputy
Attorney General (Rosenberg was confirmed shortly thereafter);

• Eastern DistrictgfArkallsas"':' Tim Griffm was. appointed interim United States Attorney
when inctrinbent United States Attorney resigned;

• District of Columbia - Jeff Taylor was appointed interim United States Attorney when
incumbent United States Attorney resigned to be appointed Assistant Attorney General for the
National Security Division;

• District of Nebraska - Joe Stecher waS appointed interim United States Attorney when
incumbent United States Attorney resigned to be appointed Chief Justice ofNebraska Supreme
Court;

• Middle District of Tennessee -: Craig Morford was appointed interim Uni(ed States Attorney
when incumbent United States Attorney resigned;

• Western District of Missouri - Brad Schlozman was appointed interim United States
Attorney when incumbent United States Attorney and FAUSA resigned at the same time (John
Wood was nominated);

• Western District of Washington - Jeff Sullivari was appointed interim United States Attorney
when incumbent United States Attorney resigned; and

• District of Arizona ~ Dan Knauss was appointed interim United States Attorney when
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incumbent United States Attorney resigned.

AG-appointed, interim USA .
Nine of the Eleven currently serving, AG-appointed, interim USAs, are career federal prosecutors:
1. District ofAlaska -- Netson Cohen (career)
2. Eastern District ofArkansas -- Tim Griffin
3. District ofColunibia -- JeffTaylor (career)
4. Western District ofMissouri -- Brad SchlOZInan
5. District ofNebraska -- Joe Stecher (career)
6. District ofPuerto Rico -~ Rosa Rodriguez-Velez.(career)
7. Eastern Distri,ct of Tennessee·-- Russ Dedrick (career)
8. Middle District ofTennessee '-- Craig Morford (career)
9. Southern District ofWest Virginia -- Chuck Miller (career)
10. Western District of Washington -- Jeffery Sullivan (career)
1LDistrict of Arizona.,- Dan Knauss (career)

Orignial Seriving U.S. Attorneys

. There are 43 districts that are currently being led by a U.S. Attorney nominated by President Bush and
confrrmedby the Senate in 2001 or 2002. All of these U.S. Attorneys have completed a four year terin
(5 of the 43 have announced their resignations); Additionally, there are 6districts that are currently

. being ledby the fIrst U~S. Attorney nominated by President Bush and confirmed by the Senate -- but
who are still serving a four year term, The other 44 districts are either being led by their second
Presidentially-nominated and Semite-conftrn1ed U.S. Attorney, or are currently awaiting a nomination.

Historical figures for ages of US Attorneys
In the past two Administrations, there have been 14 individuals nominated to serve as United States
Attorney who were under the age of35. .

.Clinton Administration -- 9 nominations of individuals wider the age of35 (the youngest was John
Simmons, who was 31 years old when nominated)

Bush Administration -- 5 nominations of individuals under the age of 35 to date (the youngest was
Strom Thurmond, Jr., who was 29 years old when nominated)

Here are the five youngest U.S. Attorneys since to the Carter Administration

1. Richard Blumenthal, CT - 31
2. W.Asa Hutchinson, ARW - 31
3. Joe D. Whitley, GAM, 30
4. John S. Simmons, SC, 31
5. Strom Thurmond, SC - 29

HJC 10177



J. yy •.Lm.,-,n..\J.£\.VU1~U;U .i:l. f\ 1 1UKNb Y NUMINATIONS AND INTERIM APPOINT... Page 8 of 15

Here are the five youngest currently serving U.S. Attorneys

1. Rachel Paulose, MN - 33
2. Brad Scholzman, MOW - 36 (Acting - John Wood nominated)
3. Marty Jackley, SD - 36
4. Brett Tolman, UT - 36
5. Erik Peterson, WIW - 37
6. Matt Whitaker, lAS - 37

Average ages of US Attorneys

President George W. Blish USAs (125 nominees confirmed to date): 44.82 years
.PresidentBill Clinton USAs(122 nominees confirmed): 44.67 years

Below. please find the Attorney General's Q&A with Senator Feinstein from the Judiciary Committee
Hearing on Jan. 18.
FEINSTEIN:
Thank you.
Youand I talked on Tuesday about what's happening with U.S. attorneys. And it spurred me to
do a little research. And let me begin. Title28,Section 541 states: "Each United States attorney
shall be appointed for a term of four years. On the expirationofhis term,a. United States attolTley
shall continue to perform the duties ofhis office until his successor is appointed and qualified,"

Now, I understand that there is a pleasure aspect to it. But I also understand whatpractice has
been in the past. .
We have 13 vacancies. Yesterday, you sent up two nominees for the 13 existing vacancies.

GONZALES:
We've now nominated, I think -- there have been 11 vacancies created since the law was
changed; 11 vacancies in U.S. Attorneys' Offices. The president has now nominated as to six Of
those. As to the remaining five, we're in discussions with home-state senators.

And so let me publicly sort of preempt perhaps a question you're going to ask me, and that is: I
am fully committed, as the administration's fully committed, to ensure that, with respect to every
United States attorney position in this country, we will have a presidentially appointed, Senate
confirmed United States attorney.

GONZALES:
I think a United States attorney who I view as the leader, law enforcement leader, my
representative in the community -- I think he has greater imprimatur of authority, if in fact that
per~on's been confirmed by the Senate.
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FEINSTEIN:
Now, let me get at where I'm going. How many United States attorneys have been asked to
resign in the past year?

GONZALES:
Senator, you know, you're asking me toget into a public discussion about personnel...

FEINSTEIN:
No, I'm just asking you to give me a number. That's all.· I'm asking you to give me a number. I'm
asking...

GONZALES:
. You know, I don't know the answer to that question. But we have been very forthcoming...

FEINSTEIN:
You didn't know it on Tuesday when I spoke with you. said you would find out and tell me.

GONZALES: .
I'm not sure I said that, but. ..

FEINSTEIN:
Yes,youdid;. Mr. Attorney General.

FEINSTEIN:
I read the letter.

GONZALES:
OK.

. FEINSTEIN:
It doesn't answer the questions that I have.
I know ofat least six that have been asked to resign. I know that we amended the law in the
Patriot Act and we amended it because if there were a national security problem, the attorney
general would have the ability to move into the gap.

We did not amend it to prevent the confirmation process from taking place. ArId I'm very
concerned. I've had two ofthem asked to resign in my state from major jurisdictions with major
cases ongoing, with subst~tially good records as prosecutors.

And I'm very concerned, because, technically, under the Patriot Act, you can appoint someone
without confirmation for the remainder of the president's term. I don't believe you should do that.
We are going to try to change the law back.
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GONZALES:
Senator, may I just say that I don't think there was any evidence that is what I'm trying to do. In
fact, to the contrary, the evidence is quite clear that what we're trying to do is ensure that for the
people in each of these respective districts ~e have the very best possible representative for the
Department of Justice and that we are working to nominate people and that we are working with
home state senators to get U.S. attorneys nominated.

So the evidence is just quite contrary to what your possibly suggesting.
Let me just say...

FEINSTEIN:
Do you deny that you have asked -- your office has asked United States attorneys to resign in the
past year?

GONZALES:
Senator, that...

FEINSTEIN:
Yes or no?

GONZALES:
Yes.
No, I don't deny tilat. What I'm saying is.:'- but that happens during every administration during
different periods for different reasons.

And so the fact that that's happened, quite frankly,. some people should.view that as a sigIi of
good management What we do, is we make an evaluation about.the performance ofindividuals,
and I have a responsibility to the people in your district that we have the best possible people in
these positions.

And that's the reason why changes sometimes have to be made, although there are a number of
reasons why changes get made and why people leave on their own.

I think I would never, ever make a change in a United States attorney for political reasons or if it
would in any way jeopardize an ongoing serious investigation. I just would not do it.

FEINSTEIN:
Well, let me just say one thing. I believe very strongly that these positions should come to this
committee for confirmation.

;j.

GONZALES:
They are, Senator.

FEINSTEIN:
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I believe very strongly we should have the opportunity...

GONZALES:
I agree with you.

FEINSTEIN:
... to answer (sic) questions about. ..

GONZALES:
I agree with you.

FEINSTEIN:
And I have been asked by another senator to ask this question, and I will: Was there any other
reason for asking Bud Cummings of Arkansas to resign other th~ the desire to put in Tim
Griffin?

GONZALES:
Senator, again, I'm not going to get into a public discussion about the merits or not with respect
to personnel decisions.

I will say that I've had two conversations -- one as recanvassed, I think, yesterday -- with a
senator from Arkansas about this issue. He and I are in a dialogue; We are .,.~lam consulting
with the home state senator so he understands what's going on and the reasons why, and working
with him to try to.get this thing resolved; to make sure for his benefit, for the benefit of the
Department of Justice that we have the best possible person manning that position.

Article excerpt written by former Attorney General Griffin Bell

l thought you may be interested in the following article excerpt written
by former Attorney ~eneral Griffin Bell (under President Jimmy Carter)
in the Journal of Law & Politics ..

.....The major concern of the Attorney General in relation to U.S.
Attorneys is to see to it that the government is represented effectively
in every district by competent attorneys of integrity who are responsive
to policies formulated by the Attorney General. The best way to achieve
this is for the Attorney General to be able to select such persons and
to have them serve only as long as they perform effectively and carry
out those policies.

Reasonable minds, all equally dedicated to improving the process, can
differ as to what method would produce the best results. In our view,
placing the appointing power in the President alone or in the Attorney
General alone would probably be an improvement over the present process.
All things considered, however, we believe that the method most likely
to produce the best results in the long run is to place the power of
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appointme!1t and removal of U.S. Attorneys solely in the Attorney
General. This method seems more promising than any other to assure high
quality in the appointees, to minimize the. stigma ofpolitical patronage .
surrounding these appointments, and to foster effective departmental
management.

This conclusion rests on the legal and practical realities of the
situation. ... the Attorney General discharges a large part of that
responsibility r'take care that the laws be executed faithfully"]
through the ninety-four U.S. Attorneys throughout the country; They
must be persons in whom the Attorney General has complete confidence and

. who in turn are responsible to the Attorney General alone. U.S.
Attorneys are major arms of the executive branch, and they should be
entirely accountable to. the constitutionally and statutorily ordained
superior executive officers. Giving the Attorney General the power to
hire and fire these subordinates provides the best guarantee of
consistent and effective administration and.enforcement of federal laws.

Los Angeles Times editorial

January 26, 2007

The rumor bill

Sen. Dianne Feinstein'sconcetns about the departure ofahigh-profile U.S. attorney are premature.

IT'S NEVERA go,qdjd~a,toiwriteleg~slati6ri.iltresponse to arumof; yet that's exactly whatSen. Diarine
Feinstein appears to havedoneirtthe case ofCarolLam. Lam is the U.S. attorney in San Diego who
oversaw the prosecution of former Rep. Randy "Duke" Cunningham, who pleaded guilty to receiving
$2.4 million in bribes from military contractors and evading more than $1 million in taxes. Lam is one
of half a dozen U.s. attorneys, including one in San Francisco, who are stepping down.

Feinstein at least acknowledges that she is responding to a rumor that Lam is being forcedout not
because ofpolicy or personality differences with her superiors but because she is preparing other cases
that might ruffle influential feathers. Lam's office has been investigating a politically connected defense
contractor who was described as an unindicted co-conspirator in the Cunningham case.

This conspiracy theory has another strand: a suddenly controversial provision in the Patriot Act that
allows the attorney general to name an acting U.S. attorney who can serve until the Senate confirms a
new nominee. Feinstein has proposed a: bill that would restore the previous arrangement, in which local
federal judges named U.S. attorneys on an interim basis.

i}'

The Justice Department persuasively argues that it hasn't abused its new authority to bypass the usual
Senate confirmation process. Even after they are confirmed by the Senate, U.S. attorneys still serve at
the president's pleasure, and they can be removed if they are underperforming or if their priorities
conflict with the administration's. .

A further problem with the conspiracy theory is that it is not easy, as even Watergate demonstrated, for
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an administration to stymie a criminal investigation: If the Bush administration has been scheming to
prevent the prosecution of prominent Republicans, it has been remarkably unsuccessful: Just ask
Cunningham, former Rep. BohNey or I.Lewis "Scooter" Libby. .

Where politics undeniably plays a role - and not just in this administration -. is inthe selection of U.S.
attorneys, who often are prominent members of the president's party. Yet precisely because these
positions are political plums, professionals in the Justice Department and the FBI traditionally exert
huge influence in prosecution decisions. Those same professionals are likely to blow the whistle on

. improp~r interference. . .

. Feinstein and other senators certainly should keep their ears pricked for any such alarm. They also
should press Atty. Gen. Alberto R. Gonzales to explain the personnel changes (in closed session if
ne.cessary) and to abide by his commitment to the Judiciary Committee that the names ofnew U.S.
attorneys be submitted expeditiously to the Senate. But cries of a conspiracy are premature, and so is
Feinstein's legislation.

Tbe Pot Callingtbe Kettle "Interim"·. .
Demoerats witb sbori memories rail about Bush's removal of U.S. attorneys.
By Andrew C. McCarthy

In lambasting the Bush administration for politicizing the appointment of the nation's United States
attorneys, Democrats may be on the verge ofredefining chutzpah.

The campaign is being spearheaded on the Judiciary Committee by Senator Dianne Feinstein. She
contends that at least seVen U.S. attorneys - tellingly, including those for two districts in her home state
- have been "forced to resign witho.ut cause." They are, s.he further alleges, to be rep.lac.ed by BW;h
appointees who will be able to avoictSeIlate confIrmation thanks to a "little known provision?' bfllie
Patriot Act reauthorization law enacted in 2006.

.Going into overdrive, Feinstein railed on the Senate floor Tuesday that "[t]he public response has been
shock. Peter Nunez, who serVed as the San Diego US. Attorney from 1982 to 1988has said, 'This is
like nothing I've ever seen in my 35-plus years. '"

Yes,the public,surely, is about as "shocked, shocked" as Claude Raines's Captain Renault, and one is
left to wonder whether Mr. Nunez spent the 1990s living under a rock.

One ofPresident Clinton's very first official acts upon taking office in 1993 was to fire every United
States attOrney then serving - except one, Michael Chertoff, now Homeland Security secretary but then

.U.S. attorney for the District ofNew Jersey, who was kept on only because a powerful New Jersey
Democrat, Sen. Bill Bradley, specifically requested his retention.

Were the attorneys ClintoFi fired guilty of misconduct or incompetence? No. As a class they were able
(and, it goes without saying, well-connected). Did he shove them aside to thwart corruption
investigations into his own party? No. It was just politics, plain and simple.

Patronage is the chief spoil ofelectoral war. For a,dozen years, Republicans had been in control of the
White House,and, therefore of the appointment of all U.S. attorneys. President Clinton, as was his right,
wanted his party's own people in. So he got rid of the Republican appointees and replaced them with,

\-II(" 101R~



FW: BACKGROUND: U.S. ATTORNEY NOMINATIONS AND INTERIM APPOIN... Page 14 of 15

predominantly, Democrat appointees (or Republicans and Independents who were acceptable to
Democrats). .

We like to think that law enforcement is not political, ..andfor the most part - the day-to-day part, the
proceedings in hundreds of courtrooms throughout the country --- that is true. But appointments are, and.
have always been political. Does it mean able people are relieved before their terms are up? Yes, but that
is the way the game is played.

Irideed,a moment's reflection on the terms served by U.S. attorneys.reveals the emptiness of Feinstein's
argument. These officials are appointed for four years, with the understanding that they serve at the
pleasure of the president, who can remove them for any reason or no reason. George W. Bush, ofcourse,
has been president for six years. That means every presently serving U.S. attorney iri this country has
been appointed or reappointed by this president.

That is, contrary to Clinton, who unceremoniously cashiered virtually all Reagan and Bush 41
appointees, the current President Bush can only, at this point, be fIring his own appointees. Several of
them, perhaps even all of them, are no doubt highly competent. But itisa lot less unsavory, at least at
first blush, for a president to be rethinking his own choices than to be muscling out another
administration's choices in an act of unvarnished partisanship.

Feinstein's other complaint, namely, thatthe Bush administrationis end-running the Constitution's
appointment process, which requires Senate confirmation fot officers of the United States (including
U.S. attorneys), is also unpersuasive.

As· she· correctly points out, the Patriot Act reauthorization did change prior law. Previously, under the
federal code (Title 28, Section 546), if the position ofdistrict U.S. attorney became vacant, it could be
fIlled for tip to 120 daysby an interim appointee selected by the attorney general. What would happen at
the 'end of that 120-day period, ifa new appointee (who would likely also be the interim appointee) had
notyetbeen appointed by the presidentand confirmed bythe senate? The.old law said the power. to
appoint an interim U;S; attorney would then shlftto the federal district court, whose appointee would
serve until the president fInally got his own nominee coIifmned.

This was a bizarre arrangement. Law enforcement is exclusively an executive branch power. The
Constitution gives the judiciary no role in executive appointments, and the congressional input is limited
to senate confIrmation. U.S. attorneys are important members ofthe Justice Department - the top
federal· law enforcement officers in their districts. But while the attorney general runs the Justice
Department, U.S. attorneys work not for the AG but for the president. They are delegated to exercise
executive authority the Constitution reposes only in the president, and can thus be terminated at will by
the president. Consequently, having the courts make interim appointments made no practical sense, in
addition to being constitutionally dubious.

The Patriot Act reauthorization remedied this anomaly by eliminating both the role of the district courts
and the l20-day limit on the attorney general's interim appointments. The interim appointee can now
serVe until tpe senate finally confirms the president's nominee.

Is there potential for abuse here? Of course - there's no conceivable appointments structure that would
not have potential for abuse. Like it or not, in our system, voters are the ultimate check on political

. excess.

So yes, a president who wanted to bypass the Constitution's appointments process could fIre the U.S.
attorney, have the attorney general name an interim appointee, and simply refrain from submitting a
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nominee to the senate for confirmation. But we've also seen plenty ofabus~ from the Senate side of
appointments - and such abuse was not unknown under the oldlaw; Though the president can nominate
very able U.S. attorney candidates - just as this president has also nominated very ablejudicial
candidates --.,.; those appointments are often stalled in the confirmation process by the senate's refusal to
act, its imperious blue-slip privileges (basically, a veto for senators·from the home state of the nominee),
and its filibusters.

Well, because Feinstein is not going to be the next president. She is still goingto be a senator and
clearly intends to remain a powerful one. Aside from being enshrined in the Constitution, the
confirmations process is a significant source of senatorial power no matter who the president is~

Practically speaking, confirmation is what compels a presidentof either party to consult senators rather
than just peremptOlily installing the president's own people. Over the years, it has given senators
enormous influence over the selection ofjudges and prosecutors in their states; Feinstein does not want
to see that power diminished~

It's worth noting, however, that the sanie Democrats who will be up in arms now were mum in the
1990s. President Clinton not only fired U.S. attorneys sweepingly and without cause. He also appointed
high executive-branch officials, such as Justice Department civil-rights division chiefBill Lann Lee, on
an "acting" basis even though their positions called for senate confirmation. This sharp maneuver
enabled those officials to serve even though it had become clear that they would never be confirmed.

Reporting on Lee on February 26, 1998, the New York Times noted: "Under a Federal lawknown as the
Vacancy Act, a person may serve in an acting capacity for 120 days. But the [Clinton] Adrilinistration
has argued that another Federal law supercedes the Vacancy Act and gives the Attorney General the
power to make temporary law enforcement assignments of any duration."

What the Clinton administration dubiously claimed ~as the law back then is, in fact, the law right now.
Yet, for some strange reason - heaven knows what it could be - Senator Feinstein has only now
decided it's a problem. Like the public, I'm shocked.

- Andrew C. McCarthy is a senior fellow at the Foundationfor the Defense ofDemocracies.

Brian Roehrkasse
<i Deputy Director of Public i\ffairs

U.S. Department ofJustice
(202) 514-
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From: Perino, Dana M.

Sent: Wednesday, February 07, 2007 9:02 AM

To: Mama. Jeanie S.

Subject: FW: BACKGROUND: U.S. ATTORNEY NOMINATIONS AND INTERIM APPOINTMENTS BY THE
ATTORNEY GENERAL

From: Scolinos, Tasia [rI1ailto:Tasia.Scollnos@usdOj.gov]
sent: Wednesday, February 07, 2007 8:02 AM
To: Perino, Dana M.
ce: Martin, Catherine
Subject: FW: BACKGROUND: U.S. ATTORNEY NOMINATIONS AND INTERIM APPOINTMENTS BY THE
ATTORNEY GENERAL

With the hearing this week, I thought you might find this background information helpful.

Overview:

• [n every single case, it is a goal of the Bush Administration to have a U.S. Attorney that is
confirmed bythe Senate. Use of the AG's appointment authority is in no wayan attempt to ..
circ~vent the confirmation process. To the contrary, when a United States Attorney submits his
or her resignation, the Administration has an obligation to ensure that someone is able to carry
out the important function of leading a U.S. Attorney's office during the period when there is not
a presidentially-nominated, senate-confirmed (PAS) U.S. Attorney. Whenever a U.S. Attorney
vacancy arises, we consult with the hom~-state Senators about candidat~s for nomination.

• Our record since the AG-appointment authority was amended demonstrates we are committed
to working with the Senate to nominate candidates for U.S. Attorney positions. Every single time
that a United States Attorney vacancy has arisen, the President either has made a nomination or
the Administration is working, in consultation with home-State Senators, to select candidates for
nomination.

~2f Specifically, since March 9, 2006 (when the AG's appointment authority
was amended), the Administration·has nominated 15 individuals to serve as U.S.
Attorney (12 have been confirmed to dater

U.S.Attorneys Serve at the Pleasure of the President:

• United States Attorneys serve at the pleasure of the President, and whenever a vacancy occurs,
we act to fill it in compliance with our obligations under the Constitution, the laws of the United
States, and in consultation with the home-state Senators. The Senators have raised concerns
based on a misunderstanding of the facts surrounding the resignations ofa handful of U.S.
Attorneys, each of whom have been in office for their full four year term or more.
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• The Attorney General and the Deputy AttOllley General are responsible for evaluating the
performance the U.S. Attorneys and ensuring that they are leading their offices effectively.
However, U.S. Attorneys are never removed, or asked or encouraged to resign, in an effort to
retaliate against them or interfere with or inappropriately influence a particular investigation,
criminal prosecution or civil case.

The Administration Must Ensure an Effective Transition When Vacancies Occur:

• When a United States Attorney has submitted his or her resignation, the Administration has -
in every single case -- consulted with home-state Senators regarding candidates for the
Presidential nomination and Senate confirmation.

The Administration is conuiIitted to nominating a candidate for Senate consideration everywhere
a vacancy arises, as evidenced by the factthat there have been 125 confirmations ofnew U.S.
Attorneys since January 20, 2001. '

, • With 93 U.S. Attorney positions across the country, the Departm.ent often averages between 8
15 vacancies at any given time. Because of the important work conducted by these offices, and
the need to ensure that the office is being managed effectively and appropriately, the Department
uses a range ofoptions to ensure continuity ofoperations.

• In some cases, the First Assistant U.S. Attorney is an appropriate choice. However, in other
cases, the First Assistant may not be an appropriate option for reasons including that he or she:
resigns or retires at the same time as the outgoing U.S. Attorney; indicates that he/she does not
want to serve as Acting U.S. Attorney; has ongoing or completed OPR orIo. matters in their file,
which may make his/her elevation to the Acting role inappropriate; or is subject of an
unfavorable reconunen<:iation by the outgoing U.S. Attorney or otherwise does not enjoy the
confidence ofthoseresponsible for ensuring ongoingoperations and an appropriate transition
until such time as a new U.S. Attorney is nominated and confirmed by the Senate. In those cases,
the Attorney General has appointed another individual to lead the office during the transition.

The Administration Is Nominating Candidates for U.S. Attorney Positions: '

• Since March 9, 2006, when the appointment authority was amended, the Administration has
nominated 15 individuals for Senate consideration (12 have been confirmed to date).

• Since March 9, 2006, when the appointment authority was amended, 13 vacancies have been
created. Of those 13 vacancies, the Administration nominated candidates to fill 5 of these
positions (3 were confirmed to date), has interviewed candidates for 7 positions, and is waiting to
receive names to set up interviews for 1 positIon - all in consultation with home-state Senators.

The 13 Vacancies Were Filled on an Interim Basis Using a Range of Authorities, in Order To
Ensure an Effective and Smooth Transition:

• In 4 cases, the First Assistant was selected to lead the office and took over under the Vacancy
Reform Act's provision at: 5 U.S.C. § 3345(a)(I). That authority is limited to 210 days, unless a
nomination is made during that period.

• [n 1 case, the First Assistant was selected to lead the office and took over under the Vacancy

, c
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Refonn Act's provision at: 5 U.S.C. § 3345(a)(l). However, the First Assistant took federal
retirement amonth later arid the Departmenthad to select another Department employee to serve
as interim underAG appointment until such time as a nomination is submitted to th.e Senate. -

• In 7 cases, the Department selected another Department employee to serve as

interim under AG appointment until such time as a nomination is submitted to the Senate.

• In 1 case, the First Assistant resigned at the same time as the U.S. -Attorney, creating a need for
an interim until such time as a nomination is submitted to the Senate. -

Amending the Statute Was Necessary:

• Last year's amendment to the Attorney General's appointment authority was necessary and
appropriate. '

• We are aware ofno other federal agency where federal judges, members of a separate branch
ofgovernment and not the head ofthe agency, appoint interim staffon behalf ofthe agency.

• Prior to the amendment, the Attorney General could appointan interim United States Attorney
for only 120 days; thereafter, the district court was authorized to appoint an interim United States

'Attorney. In cases where a.Senate-confinnedUnitedStates Attorney could not be appointed
within 120 days,'the limitation on the-Attorney General's appointment authority resulted in
numerous, recurring problems.

• The statute was amended for severalreasons:

1) The previous provision was constitutionally-suspect;
2) Some district courts - recognizing the oddity ofmembers ofone branch of
government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have many
matters before the court - refused to exercise the court appointment authority,
thereby requiring the Attorney General to make successive, 120-dily
appointments;

,3)_Other district courts - ignoring the oddity and the inherent conflicts - sought to
appoint as interim United States Attorney wholly unacceptable candidates who
did not have the appropriate experience or the necessary clearances.

• Because the Administration is committed to having a Senate-confinned United States Attorney
in all districts, changing the law to restore the limitations on the Attorney General's appointment
authority is unnecessary.

FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO ATTORNEY GENERAL'S APPOINTMENT
AUTHORITY
Since March 9,2006, when the Congress amended the Attorney General's authority to appoint interim
United States Attorneys, the President has nominated 15 individuals to serve as United States Attorney.

ii'
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The 15 nominations are:

• Erik Peterson - Western District ofWisconsin;
• Charles Rosenberg - Eastern District ofVirginia;
• Thomas Anderson - DistrictofVennont;
• Martin Jackley - District of South Dakota; .
• Alexander Acosta - Southern District ofFlorida;
• Troy Eid - District ofColorado;
• Phillip Green - Southern District of Illinois;
• George Holding -Eastetn District ofNorth Carolina;
• Sharon Potter - Northern District of West Virginia;
• Brett Tolman - District of Utah;
• Rodger H~aton - Central District of Illinois;
• Deborah Rhodes - Southern District ofAlabama;
• Rachel Paulose - District ofMinnesota;·
• John Wood - Western District ofMissouri;·and
• Rosa Rodriguez-Velez..,.. District ofPuerto Rico.

. AU but Phillip Green, John Wood, and Rosa RodrigUez-Velez have been confinned by the Senate.
VACANCmS AFTER AMENDMENT TO ATTORNEY GENERAL'S APPOINTMENT
AUTHORITY
Since March 9, 2006, there have been 13 new U.S. Attorney vacancies that have arisen. They have been
filled as noted below.

For 4 of the 13 vacancies; the First Assistant United States Attorney (FAUSA) in the district was
selected to lead the office in an acting capacity under the Vacancies Refon:nAct, see 5 U.S.C. § 3345(a)
(1) (first assistant may serve in acting·capacity for 210 days uilless a nomination is made) until a
nomination could be or can be submitted to the Senate. Those districts are: .

• Central District of California - FAUSA George Cardona is acting United States Attorney
• Southern District ofmlnois - FAUSA Randy Massey is acting United States Attorney (a
nomination was made last Congress for Phillip Green, but confll1I1ation did not occur);

• Eastern District of North Carolina - FAUSA George Holding served as acting United States
Attorney (Holding was nominated and confinned);

• Northern District of West Virginia - FAUSA Rita Valdrini served as acting United States
Attorney (Sharon Potter was nominated and confirmed).

For 1 vacancy, the Department first selected the First Assistant United States Attorney to lead the office
in an acting capacity under the Vacancies Reform Act, but the First Assistant retired a month later. At
that point, the Department selected another employee to serve as interim United States Attorney until a
nomination could be submitted to the Senate, see 28 U.S.C. § 546(a) ("Attorney General may appoint a
United States attorney for the district in which the office of United States attorney is vacant"). This
district is:

• Northern District of Iowa - FAUSA Judi Whetstine was acting United States Attorney until
.she retired and Matt Dummennuth was appointed interim United States Attorney.

HJC 10189



FW: BACKGROUND: U.S. ATTORNEY NOMINATIONS AND INTERIM APPOINT... Page 5 of 15

For 8 of the 13 vacancies, the Department selected another Department employee to serve as interim
United States Attorney until a nomination could be submitted to the Senate, see 28 U.S.C. § 546(a)
("Attorney General may appoint a United States attorney for the district in which the office ofUnited
States attomey is vacant"). Those districts are:

- Eastern District of Virginia - Pending nominee Chuck Rosenberg was appointed interim
United States Attorney when .incumbent United States Attorney resigned to be appointed Deputy
Attorney General (Rosenberg was confirmed shortly thereafter);

-Eastern Di$trict ofArkansas - Tim Griffin was appointed interim United States Attorney
when incumbent United States Attorney resigned;

- District of Columbia - JeffTaylor was appointed interim United States Attorney when
incumbent United States Attorney resigned to be appointed Assistant Attomey General for the
·National Security Division;

- District of Nebraska- Joe Stecher was appointed interim United States Attorney when
incumbent United States Attorney resigned to be appointed ChiefJustice ofNebraska Supreme
Court; -

- Middle District of Tennessee - Craig Morford was appointed interim United States Attorney
-when incumbent UnitedStates Attomey resigned;

- Western District of Missouri-Brad Schlozman was appointed interim United States
Attorney when incumbent United States Attorney andFAUSA resigned at the same time (John
Wood was nominated);

• Western District of Washington - Jeff Sullivan was appointed interim United States Attorney
when incumbent United States Attorney resigned; and

- District of Arizona - Dan-Knauss was appointed interim United States Attomey when
incumbent United States Attorney resigned.

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO ATTORNEY
GENERAL'S APPOINTMENT AUTHORITY
The Attomey General has exercised the authority to appoint interim United States Attorneys a total of 12
times since the authority was amended in March 2006.

In 2 of the 12 cases, the FAUSA had been serving as acting United States Attorney under the Vacancies
Reform Act (VRA), but the VRA's 21O-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed that same FAUSA to serve as interim United States-
Attorney. These districts include: ;oj-

• District of Puerto Rico - Rosa Rodriguez-Velez (Rodriguez-Velez has been nominated); and
• Eastern District of Tennessee - Russ Dedrick

In 1 case, the FAUSA had been serving as acting United States Attorney under the VRA, but the VRA's
2l0-day period expired before a nomination could be made. Thereafter, the Attorney General appointed
another Department employee to serve as interim United States Attorney until a nomination could be
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submitted to the Senate. That district is:

• District of Alaska - Nelson Cohen

In I case, the Department originally selected the First Assistant to serve as acting United States
Attorney; however, she retired from federal service a month later. At that point, the Department selected
another Department employee to serve as interim United States Attorney until a nomination could be
submitted to the Senate. That district is: .

• Northern District of Iowa - Matt Durnrnermuth

In the 8 remaining cases, the Department selected another Department employee to serve as interim
United States Attorney until a nomination could be submitted to the Senate. Those districts are:

• Eastern District of Virginia - Pending nominee Chuck Rosenberg was appointed interim
United States Attorney when incumbent United States Attomey resigned to be appointed Deputy
Attorney General (Rosenberg was confirmed shortly thereafter); .

• Eastern District of Arkansas - Tim Griffin was appointed interim United States Attorney
when incumbent United States Attorney resigned;

• District of Columbia ~ JeffTaylor was appointed interim United States Attorney when
incumbent United StatesAttorney resigned to be appointed Assistant Attorney General for the
National Security Division;

• District of Nebraska - Joe Stecher was appointed interim United States Attorney when
incumbent UnitedStates Attorney resigned to be appointed ChiefJustice ofNebraska Supreme

.Court; .

• Middle District of Tennessee - Craig Morford was appointed interim United States Attorney
when incumbent United States Attorneyresigned;

• Western District of Missouri - Brad Schlozrnan was appointed interim United States
Attorney when incumbent United States Attorney and FAUSA resigned at the same time (John
Wood was nominated);

• Western District of Washington - Jeff Sullivan was appointed interim United States Attorney
when incumbent United States Attorney resigned; and . .

• District of Arizona - Dan Knauss was appointed interim United States Attorney when
incumbent United States Attorney resigned.

~.

AG-appointed, interim USA
Nine of the Eleven currently serving, AG-appointed, interim USAs, are career federal prosecutors:
l. District ofAlaska -- Nelson Cohen (career)

- . -------------
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2.. Eastern.District ofArkansas -- Tim. Griffin
3. District of Columbia -- Jeff Taylor (career)
4. Western District ofMissouri -- Brad Schlozrnan
5. District of Nebraska -- Joe Stecher (career)
6. District of Puerto Rico -- Rosa RodrigUez-Velez (career)
7. Eastern District ofTennessee-- Russ Dedrick (career)
8. Middle District o.fTennessee -- Craig Morford (career)
9. Southern District of West Virginia -- Chuck Miller (career)
lO. WestemDistrict of Washington -- Jeffery Sullivan (career)
11. District of Arizona - Dan Knauss (career)

Orignial Seriving U.S. Attorneys

There are 43 districts that are currently being led by a U.R Attorney nominated by President Bush and
confmned by the Senate in 2001 ori002. All of these U.S. Attorneys have completed a four year term
(5 of the 43 have announced their resignations). Additionally, there are 6 districts that are currently
being led by the fIrst U.S. Attomey nominated byPresident Bush and confirmed by the Senate --but
who are still serving a four yeai' term..The other 44 districts are either being led by their second
Presidentially-nominated and Senate-confInned U.S. Attorney, or are currently awaitinga nomination.

Historical figures for ages of US Attorneys
lit the past two Administrations, there have been 14 individuals nominated to serve as United States
Attorney who were under the ag!' of35.

Clinton Administration -- 9 nominations of individuals under the age of 35 (the youngest was John
Simmons, who was 31years old when nominated)

Bush Administration -- 5 nominations of individuals under the age of 35 to date (the youngest was
Strom Thurmond, Jr., who was 29 years old when nominated)

Here are the five youngest U.S. Attorneys since to the Carter Administration

1. Richard Blumenthal, CT - 31
2. W.Asa Hutchinson, ARW - 31
3. Joe D. Whitley, GAM, 30
4. John S. Simmons, SC, 31
5. Strom Thunnond, SC - 29

Here are the five youngest currently serving U.S. Attorneys

I. Rachel Paulose, MN - 33
2. Brad Scholzman, MOW - 36 (Acting - John Wood nominated)
3. Marty Jackley, SO - 36
4. Brett Tolman, UT - 36
5. Erik Peterson, WIW - 37
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·6. Matt Whitaker, lAS - 37

Average ages of US Attorneys

Presidept George W.Bush USAs(125 nominees confirmed to date): 44.82 years
President Bill Clinton VSAs (122 nominees conftrmed): 44.67 years

Below, please find the Attorney General's Q&A with Senator Feinstein from the Judiciary Committee
Hearing on Jan. 18.
FEINSTEIN:
Thank you. .
You and I talked on Tuesday about what's happening with U.S. attorneys. And it spurred me to
do a little research. And let me begin. Title 28, Secti()D 541 states: "Each United States attorney
shall be appointed for a term offour yeats. On the expiration ofhis term, a United·States attorney
shall continue to perform the duties ofhis office until his successor is appointed and qualified."

Now, I understand that there is a pleasure aspect to it. But I also understand what practice has
been in the past.
We have 13 vacancies. Yesterday, you sent up two nominees for the 13 existing vacancies.

GONZALES:
We've now nominated, I think -- there have been 11 vacancies created since the lawwas
changed; 11 vacancies inUS. Artorneys'Offices. The president has now nominated as to six of
those. As to the remaining five, we're in discussions with home-state senators.

And so let me publicly sort of preempt perhaps a question you're going to ask me, and that is: 1
am fully committed, as the administration's fully committed, to ensure that, with respect to every
United States attorney position in this country, we will have a presidentially appointed; Senate-
confirmed United States attorney. ..

GONZALES:
I think a United States attorney who I view as the leader, law enforcement leader, my
representative in the community -- I think he has greater imprimatur of authority, if in fact that
person's been confirmed by the Senate.

FEINSTEIN:
Now, let me get at where I'm going. How many United States attorneys have been asked to
resign in the past year?

GONZALES:
Senator, you know, you're asking me to get into a public discussion about personnel...
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FEINSTEIN:
No, I'm just asking you to give.me a number. That's all. I'm asking you to give me a number. I'm
asking~..

GONZALES:
You know, I don't know the answer to that question. But we have been very forthcoming...

FEINSTEIN:
You didn't know it on Tuesday when Ispoke with you. said you would find out and tell me.

GONZALES:
I'm not sure I said that, but...

FEINSTEIN:
Yes, you did, Mr. Attorney General.

GONZALES:
.Well, if that's what I said, then thatis what I will do. But we did provide to you a letter where we

. gave you alot of information about...

FEINSTEIN:
I read the letter.

GONZALES:
OK.

FEINSTEIN:
It doesn't answer the questions that I have.
I know of at least six that have been asked to resign. I know that we amended the law in the
.Patriot Act and we amendedit because if therewere a national security problem, the attorney
general would have the ability to move into the gap.

We did not amend it to prevent the confirmation process from taking place. And I'm very
concerned. I've had two of them asked to resign in my state from major jurisdictions with major
cases ongoing, with substantially good records as prosecutors.

And I'm very concerned, because, technically, under the Patriot Act, you can appoint someone
without confirmation for the remainder of the president's term. I doh't believe you should do that.
We are going to try to change the law back.

GONZALES:
Senator, may I just say that I don't think there was any evidence that is what I'm trying to do. In
fact, to the contrary, the evidence is quite clear that what we're trying to do is ensure that for the
people in each of these respective districts we have the very best possible representative for the
Department of Justice and that we are working to nominate people and that we are working with
home state senators to get U.S. attorneys nominated.
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So the evidence is just quite contrary to what your possibly suggesting.
Let me jllst say~..

FEINSTEIN:
Do you deny that you have asked -- your office has asked United States attorneys to resign in the
p~t year?

GONZALES:
Senator, that...

FEINSTEIN:
Yes or no?

. GONZALES:
Yes.
No, I don't deny that. What I'm saying is .- but that happens during every administration during

.different periods for different reasons.

And so the fact that that's· happened, quite· frankly, some people should view that as a sign of
good management.··Wbat we do is·we.make an evaluation about the perfonnance of individuals,
and I have a responsibility to the people in your district that we have the best possible people in
these positions.

And that's the reason why changes sometimes have to be made, although there are a number of
reasons. why changes get made and why people leave on their own.. .

I think I would never, ever make a change in a United.States attome.y for political reasons or if it
would·in anyway jeopardize an ongoing serious investigation.. I just would not do it.

FEINSTEIN:
Well, let me just say one thing. I believe very strongly that these positions should come to this
committee for confirmation. .

GONZALES:
They are, Senator.

FEINSTEIN:
I believe very strongly we should have the opportunity...

GONZALES:
I agree with you.

FEINSTEIN:
... to answer (sic) questions about...

GONZALES:
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I agree with you.

FEINSTEIN:
And I have been asked by another senator to ask this question, and I will: Was there any other·
reason for asking Bud Cummings ofArkansas to resign other than the desire to put in Tim
Griffin?

GONZALES:
Senator, again, I'm not going to get into a public discussion about the merits or not. with respect
to personnel decisions. .

I will say that I've had two conversations -- one as recanvassed, 1 think, yesterday -- with a
senator from Arkansas about this issue. He and 1are in a dialogue. We are --'1 am consulting
with the home state senator so he.understands what's going on and the reasons why, and working
with him to try to get this thing resolved; to make sure for his benefit, for the benefit of the
Department ofJustice that we have the best possible person manning that position.

Article excerpt written by former Attorney General Griffin Bell

I thought you may be interested in the following article excerpt written
by former Attorney General Griffin Bell (under President Jimmy Carter)
in the Journal of Law & Politics .

.....The major Concern oftM Attorney General in relation to U.S;
Attorneys is to see to it that the government is represented effectively
in every district by competent attorneys of integrity who are responsive
to policies formulated by the Attorney General. The best way to achieve
this is foethe Attorney General to be able to select such persons and
to have them serve only as long as they perform effectively and carry
out those policies.

Reasonable minds, all equally dedicated to improving the process, can
differ as t!l what method would produce the best results. In our view,
placing the appointing power in the President alone or in the Attorney
General alone would probably be an improvement over the present process.
All things considered, however. we believe that the method most likely
to produce the best results in the long run is to place the power of
appointment and removal of U.S. Attorneys solely in the Attorney
General. This method seems more promising than any other to assure high
quality in the appointees, to minimize the stigma of political patronage
surrounding these appointments, and to foster effective departmental
management.

This conclusion rests on the legal and practical realities of the
situation. '" the Attorney General discharges a large part of that
responsibility rtake care that the laws be executed faithfUlly"]
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through the ninety-four U.S. Attorneys throug~out the country. They
must be persons in whom the Attorney General has complete confidence and
who in tum are responsible to the Attorney General alone. U.S.
Attorneys are major arms of the executive branch. and they should be
entirely accountable to the constitutionally and statutorily ordained
superior executive officer's. Giving the Attorney General the power to
hire and fire these subordinates provides the best guarantee of
consistent and effective administration and enforcement of federal laws.

Los Angeles Times editorial

January 26, 2007

The rumor bill

Sen. Dianne Feinstein's concerns about the departure ofa high-profile U.S. attorney are premature.

IT'S NEVER A good idea to write legislation·in response to a rumor, yet that's exactly what Sen. Dianne
Feinstein appears to have done in the case ofCarol Lam. Lam is the U.S. attorney in San Diego who

.oversaw the prosecution of former Rep. Randy "Duke" Cunningham, who pleaded guilty to receiving
$2.4 million in bribes from military contractors and evading more than $1 million in taxes. Lam is one
ofhalfa dozen U.S. attorneys, including one in San Francisco, who are stepping down.

Feinstein atleast acknowledges that she is responding to a rumor that Lam is being forced out not
·.because ofpolicy or personality differences with her superiors butbecause she is preparing other cases
that might ruffie influential feathers. Lam's office has been investigating a politically connected defense
contractor who was described as an unindicted co-conspirator in the Cunningham case.

This conspiracy theory has another strand: a suddenly controversial provision in the Patriot Act that
allows the attorney general to nam~ an acting U.S. attorney who can serve until the Senate confirms a
new nominee. Feinstein has proposed a bill that would restore the previous arrangement, in which local
federal judges named U.S. attorneys on an interim basis.

The Justice Department persuasively argues that it hasn't abused its new authority to bypass the usual
Senate confirmation process. Even after they are confirmed by the Senate, U.S. attorneys still serve at
the president's pleasure, and they can be removed if they are underperforming or if their priorities
conflict with the administration's.

A further problem with the conspiracy theory is that it is not easy, as even Watergate demonstrated, for
an administration to stymie a criminal investigation. lethe Bush administration has been scheming to
prevent the prosecution of prominent Republicans, it has been remarkably unsuccessful: Just ask
Cunningham, former Rep. Bob Neyor I. Lewis "Scooter" Libby.

Where politics undeniably plays a role - and not just in this administration - is in the selection of U.S.
attorneys, who often are prominent members of the president's party. Yet precisely because these
positions are political plums; professionals in the Justice Department and the FBI traditionally exert
huge influence in prosecution decisions. Those same professionals are likely to blow the whistle on
improper interference.
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Feinstein and other senators certainly should keep their earS pricked for any such alarm. They also
should press Atty. Gen. Alberto R. Gonzales to explain the personnel changes (in closed session if
necessary) and to abide by his commitment to the Judiciary Committee that the names ofnew U.S.
attorneys be submittedexpeditiously to the Senate. But cries ofa conspiracy are premature, and so is
Feinstein's legislation.

The Pot Calling the Kettle "Interim"
Uemocrats with short memories rail about Bush's removal of U.S. attorneys.
By Andrew C. McCarthy

.In lambasting the Bush administration for politicizing the appointment ofthe nation's United States
attorneys, Democrats may be on the verge of redefining chutzpah. .

The campaign is being spearheadedon the Judiciary Committee by SenatorDianne Feinstein. She
contends that at least seven U.S. attorneys.- tellingly, including those for. two districts in her home state
--have been "forced to resign without cause:' They are, she furtlieralleges, to be replaced by Bush
appointees who will be able. to avoid Senate confirmation thanks to a "little .known provision" of the
Patriot Act reauthorization law enacted in·2006.

Going into overdrive, Feinstein railed on the Senate floor Tuesday that "[t]he public response has been
shock. Peter Ntinez,whoserved as the San Diego U.S. Attorney from 1982 to 1988 has said, 'This is
like nothing I've ever seen in my 35-plus years. ,,, .

Yes, the public, surely, is about as "shocked, shocked" as Claude Raines's Captain Renault, and one is
leflto wonder whether Mr. Nunez spent the 1990s living under a rock.

One ofPresident Clinton's very first official acts upon taking office in 1993·was to fire every United
States attorney then serving -. except one, Michael Chertoff, now Homeland Security secretary but then
U.s. artorneyfor the District of New Jersey, who was kept on only because a powerful New Jersey .
Democrat, Sen. Bill Bradley, specifically requested his retention.

Were the attorneys Clinton fired guilty of misconduct or incompetence? No. As a class they were able
(and, it goes without saying, well-connected). Did he shove them aside to thwart corruption
investigations into his own partY? No. It was Just politics, plain and simple.

Patronage is the chief ~poil of electoral war. For a dozen years, Republicans had been in control of the
White House, and, therefore of the appointment of all U.S. attorneys. President Clinton, as was his right,
wanted his party's own people in: So he got rid of the Republican appointees and replaced them with,
predominantly, Democrat appointees (or Republicans and Independents who were acceptable to
Democrats). .

We like to think that law enforcement is not political, and for the most part - the day-to-day part, the
proceedings in hundreds of courtrooms throughout the country - that is true. But appointments are, and
have always been political. Does it mean able people are relieved before their terms are up? Yes, but that
is the way the game is played.

Indeed, a moment's reflection on the terms served by U.S. attorneys reveals the emptiness of Feinstein's
argument. These officials are appointed for four years, with the understanding that they serve at the
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pleasure of the president, who can remove them for any reason or no reason. George W. Bush, of course,
has been president for six years. That means every presently serving U.S. attorney in this country has
been appointed·or reappointed by this president.

That is, contrary toClinton, who unceremoniously cashiered virtually all Reagan and Bush 41
appointees,the current President Bush can.only, at this point; be firing his own appointees. Several of
them, perhaps even all of them, ate no doubt highly competent. But it is a lot less unsavory, at leaSt at
first blush, for a president to be rethinking his own choices than to be muscling out another
administration's choicesin an act ofunvarnished partisanship.

Feinstein's other complaint,namely, that the Bush administration is end-running the Constitution's
appointment process, which requires Senate confirmation for officers of the United States (including
U.S. attorneys), is also unpersuasive.

As she correctly points out, the PatriotAct reau,thorization did change prior law. Previously, under the
federal code (Title;, 28,Section 546), if the position ofdistrict U.S. attorney became vacant;it could be .
filled for up to 120 days by an interim appointee selected by the ~ttorney general. What would happen at
the end of that l20-day period, ifanew appointee (who would likely also be the interim appointee) had
not yet been appointed by the president and confinnedbythe senate? The oid law said the power to
appoint aninteritnU.S. attorney would then shift to the federal district court, whose appointee. would
serve until the president finally got his own nominee confirmed.

This was a bizarre arrangement. Law enforcement is exclusively an executive branch power. The
Constitution gives the judiciary no role in executive appointments; and the congressional input is limited
to senate confirmation. U.S. attorneys are important members of the Justice Department - the top
federal law enforcement offtcersin their districts. But while the attorney general runs the Justice
Department, U.S. attorneys work not for the AGbutfor the president. They are delegatepto exercise:
executive authority the Constitution reposeS only in the president, and can thus be termfuatedatwill by
the president. Consequently, having the courts make interim appointments made no practical sense, in
addition to being constitutionally dubious.

The Patriot Act reauthorization remedied this anomaly by eliininating both the role of the district courts
and the120-day limit on the attorney general's interim appointments. The interim appointee can now
serve until the senate finally confirms the president's nominee.

Is there potential for abuse here? Ofcourse -..,. there's no conceivable appointments structure that would
not have potential for abuse. Like it or not, in our system, voters are the ultimate check on political
excess.

So yes, a president who wanted to~bypass the Constitution's appointments process could fire the U,S.
attorney, have the attorney general name an interim appointee, and simply refrain from submitting a
nominee to the senate for confirmation. But we've also seen plenty of abuse from the Senate side of
appointments '-- and such abuse was not unknown under the old law. Though the pr~sident can nominate
very able U.S. attorney candidates - just as this president has also nominated very able judicia/
candidates - those appointments are often stalled in the confinnation process by the senate's refusal to
act, its imperious blue-slip privileges (basically, a veto for senators from the home state of the nominee),
and its filibusters. .

But that's politics. The presi.dent tries to shame the senate into taking action on qualified nominees.
Senator Feinstein, now, is trying to shame the White House - making sure the pressure is on the
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administration notto misuse the Patriot Acrmoditication as an end-around the continnation process.
. .

. .

Why is Feinstein doing this? After all, the next president may be a Democrat and could exploit to
Democratic advantage the same perks the Bush administration now enjoys.

Well, because Feinstein is not going to be the next president. She is still going ·tobe a senator and·
clearly intends to remain a powerful.on~. Aside from being enshrined in the Constitution, the .
continuations proceSs is a significant source ofsenatorial power no matter who the president is.
PniCticallY speaking, confmnation is what compels a president ofeither party to consult senators rather
than just peremptorily installing the president's own people. Over the years, it has given senators
enormous influence over the selection ofjudges and prosecutors in their states. Feinstein does not want
to See that power diminished.

It's worth noting, however, thatthe same Democrats who will be up in arms now were mum in the
1990s. President Clinton not only fired U.S. attorneys sweepingly aIld wi~out cause. He also appointed
high executive-branch officialS, such as Justice Department civil-rights division chiefBillLannLee, on
.all "acting" basis even though· their positions called for senate confirmation. This sharp maneuver
enabled those officials to serve even thougJi it had become clear that they would never be confirmed.

Reporting on Lee on February 26, .1998, the New York Times noted: "Under a Federal law known as the
Vacancy Act, a person may serve in an acting capacity for 120 days. Blit the [Clinton] Administration
has argued that another Federal law supercedes the Vacancy Act and givesthe Attorney General the
power to make temporary law enforcement assignmeIits ofany duration."

What the Clinton administration dubiously c1ai~ed was the law back then is, in fact, the law right now.
Yet, for some Strange reason - heaven knows what it could be -Senator Feinstein has only now
decided it's a problem. Like the public, I'1ll shO(~ked. .. .

- Andrew C. McCarthy is asenio,.fellow atthe Foundationfor the Defense ofDemocracies.

Brian Roehrkasse
DeputyDirector of Public Affairs
u.s. Departri:lent of Justice
(202) 514-
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.From: Oprison, Christopher G.

.Sent: Friday, February 09, 2007 11 :56 AM

To: Fielding, fred F.; Kelley, William K.

Cc: Bakke, Mary Beth

Subject: Senate Efforts re: AG Appointment authority

Gentlemen, two articles of interest below on effort. in the Senate to eliminate recently-enacted authority that .
.allowed AG to appoint, for unlimited duration, US Attorneys to fill vacancies. I spoke with the Chief of Staff in OlP
recently about developments on this isslje. The DAG provided testimony on Tuesday (I believe) to the Senate
Judiciary Committee on this issue. OlP is apparently now working on suggested alternative amendments to an
outright elimination of this authority. Based solely on my conversation with the Chief of Staff, those suggestions
include:

(1) RetainingAG appointment authority, but limited interim appointment to 210 days, which period is tolled during
the time a nomination for permanent replacement is on·the floor .
(2) Atexpiration of 210 days,interim appointment expires. Chief Judge of district then has authority to retain or
replace the current interim. AccordingtoOlP, the recommendation is that the Chief Judge works in consultCition
with the AG, but that the Chief Judge has the final s~y.
(3) If the AG-appointed interim is also the nominee offered up for·Senate confirmation and should the nominee
NOT be confirmed, he must resign as interim.

Link to articles and text inc~uded in this email:

http://wwW.thehill.com/thehilllexportlTheHill/News/FrontpageI020907/attorneys.html

Senate Democrats condemn policy of placing unconfirmed U.S.
attorneys
By Elana Schor

Senate Democrats plan to bring legislation to the floor next week
that would rein in the Bush administration's power to appoint U.S.
attorneys without Senate confirmation, an increasingly bipartisan
concern as the number of abruptly dismissed prosecutors grew to
eight.

Senate leaders announced their plans hours after the Judiciary
Committee approved a bill reversing a little-noticed provision of last
year's Patriot Act reauthorization that allows the Justice Department
to sidestep Senate approval in naming interimU.S. attorneys. Three
Judiciary Republicans backed the bill, signaling heightened concerns
on both sides of the aisle at the pattern of attorney axe-ings.

"We have a new topic: It's called 'crony-gate,lll Senate Majority
Leader Harry Reid (D-Nev.) told reporters yesterday, vowing to "do
everything I can to get this to the floor."

Nevada's U.S. attorney, Daniel Bogden, a Bush appointee whose
actions have been questioned in a civil suit against a key supporter
of Gov.-elect Jim Gibbons (R-Nev.), was asked to step down just
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before Christmas. The home-state U.S. attorney of Sen. Patty
Murray (Wash.), Democratic Caucus secretary, I~te Wednesday
revealed that the Justice Department also had asked for his .
resignation.

"This has come home for me in a very personal way," Murray said,
adding that her state's departed attorney is also a Republican.

Justice has strongly defended the dismissals, with Deputy Attorney
General Paul McNulty telling JUdiciary thisweek that the
administration will seek ·formal Semite confirmation for each of the
hew,prosecutors. But two remoyalsin particular, those of San Diego
based U.S. Attorney. Carol Lam and Arkansas U.S. Attorney Bud
Cummins, have sparked Democrats' ire.

Senate Majority Whip Dick Durbin (0-111.) noted colleague Mark
Pryor's (D-Ark.) uncharacteristic alarm at the naming of Timothy
Griffin, a former staffer in White House adviser Karl Rove's office
and onetime national GOP opposition research director, to replace
Cummins.

"Mark Pryor isa mild-mannered, soft-spoken senator, unlike some of
us; but he's righteously upset," Durbin said.

The revision in the Patriot Act rewrite 'was intended for use in
national-security emergencies, when U.S. attorneys might need
quick appointment to pursue terrorism suspects. Yet GOP
lawmakers have backed adrninistrationsuggestions that Lam was
removed amid complaints ·about her record of prosecuting·
immigration-related cases.

An October 2005 letter to Attorney General Alberto Gonzales from
19 California House Republicans blasted Lam's office for a "lax
prosecutorial standard" in only prosecuting apprehended illegal
immigrants who have two felony convictions on their records. Rep.
Darrellls$a (R-Calif.), a signatory of that letter, earlier chastised Lam
for amassing "an appalling record of refusal to prosecute even the
worst criminal alien offenders."

Sen. Dianne Feinstein (D-Calif.), who first raised concerns that Lam
will leave her post next week unable to complete her corruption
probe of imprisoned former Rep. Randy "Duke" Cunningham (R
Calif.), inquired in June about the lo~ number of immigration
prosecutions in Lam's district. .

One House GOP aide contended that the bipartisan concern over
Lam clouds Democratic attempts to link her dismissal to the
Cunningham probe.

"Democrats don't want to talk about the fact that they actually had
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substantive concerns with this particular U.S. attorney,'; the aide
said. .

House Democrats aim to move the Senate's bill qUickly through the
process, holding a hearing in the Judiciary panel's subcommittee of
jurisdiction during the first week of March and a markup soon after,
Rep. Howard Berman (D-Calif.) said in a statement yesterday.

Meanwhile, Sen. John Ensign (R-Nev.) has been asked to
recommend candidates to fill the 0Plan Nevada attorney's post, but
Reid said he had no knowledge of t~lks on Bogden's replacement.

"Maybe it's somebody from Scooter libby's office," he quipped.

Susan Crabtree contributed to this report.

* * * * * "* *

. http://www.washingtonpost.comlwp~dyn/contenUarticle/2007/02/08/AR2007020801867pf.html

Fired Prosecutor Disputes Justice Dept. Allegation
He Calls Testimony 'Unfair'; Meanwhile, Senate Panel Votes to Limit Attorney General's Power

By Dan Eggen .
Washington Post Staff Writer
Friday, February 9,2007; A06

A recently firedU.s~ attorney based in Seattle said yesterday that hewas told oino performance problem~ when
he was asked to resign, and hecaUedcritical remarks bya top Justice Department official'iunfair" and inaccurate.

The comments by former U.S. attorney John McKay add to a growing tide o·f criticism of the Justice Department's
decision to fire seven top prosecutors without explanation, and came on the same day the Senate Judiciary
Committee voted 13 to 6 to limit the attorney general's power to appoint replacements. .

McKay said in an interview that his Seattle office received glOWing reviews as recently as. last fall, when an
intensive Justice Department audit heaped praise on McKay and his staff.

McKay challenged testimony this week by Deputy Attorney General Paul J. McNUlty, who told the Senate panel
that McKay and five other Republican-appointed U.S; attorneys were forced to resign for "performance-related"
reasons.

. "That is unfair," McKay said. "Thatreflects on my former colleagues in the office and the good work that we did,
and I know that's nottrue."

. McKay is the third U.S. attd"rney to speak publicly about his dismissal. Daniel G. Bogden of Nevada told the Las
Vegas Review-Journal that he was given no explanation for being forced out and that he had not been told of any
problems with his performance.

McNUlty's testimony Tuesday also included an admission that the chief prosecutor in Little Rock, Ark., was fired to
make way for GOP stalwart J. Timothy Griffin, a protege of presidential adviser Karl Rove and former researcher
for the Republican National Committee.
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The firings have. angered lawmakers in both parties and have rapidly evolved into·a serious political problem for
the Justice Department. Yesterday's vote by the Judiciary Committee included approval from three Republicans:
Sens. Arlen Specter (Pa.), CharleS E. Grassley (Iowa) and Orrin G. Hatch·(Utah}.

The measure would repeal .a provision in last year's USA Patriot Act reauthorization lawthat gave Attorney Gen.
Alberto R. Gonzales the authority to appoint interim prosecutors for indefinite terms. The new legislation would
return to the previous system, under which the attorney general appoints a replacementfor 120 days and district
courts appoint an interim U,S. attorney if a permanent one is not named in that time.

Chairman Patrick J.Leahy (D-Vt.) said the legislation is necessary to ensure Senate oversight and limit the
"politicization ofU.S. attorneys offices."· .

Justice Departmentspokeswoman Tasia Scolinos said that allowing Gonzales to appoint interim proseclitors is
"good government and constitutionally solind."

"We are disappointed by congressional efforts to restrict our ability to appoint our own employees for temporary .
periods of timewhile a permanentnomiliee is selected," Scolinos said.

The House JudiciaryCommittee plans to hold hearings on similar legislation next month. They may include
testfmony from some of the fired prosecutors.

The leader of the House Dernogratic caucus, Res:!. Rahm Emanuel (III.), has called on Gonzalesto appoint one of
the fired prosecutors, Carol S. Lam ofSan Diego, as an outside counsel to continue the corruption investigation
related to former representative Randy "Duke" Cunningham (R-Calif.), who pleaded gUilty to accepting $2.4
million in bribes in 2005 and is servil1g a sentence of as much as eight years..Scolinos said career prosecutors
willbe·able.to continue handling the case while a replacement is chosen.

In additionto Lam, McKay and Bogden,three other U.S. attorneys were told on Dec. 7 to resign: PaulK. Charlton
in Arizona; DavidC. Iglesias in New Mexico; and Kevin Ryan in San Francisco. A seventh U.S. attorney,. Bud
Cummins in Little Rock, was notified he was being removed last summer. .

McKay said hewas called Qec;7 by< Michael A Battle,heaoof the Executive Office of U.S. Attorneys, who only
months before had; s:enthini a congratulatory latter for the laudatory report issued by the Justice Department aUdit
team..He said Battle told him to resign bythe end ofJanuary.

"When I was composed enough to ask him why, he told me he couldn't answer any of my questions," said McKay,
who has accepted a teaching position at Seattle University Law School. "I was immediately so surprised. He said
nothing about performance issues or management or anything. else."

McKay said that four days after Battle's call, the WhiteHouse counsel's office also informed him that he was not
among a group of three finalists for a federal judgeship in Washington state. He declined to say whether he
believed political considerations went into his dismissal.

. McKay angered other Republicans when he declined to intervene in a ballot dispute in the 2004 Washington
governor's race. His brother, Mike McKay, served as U.S. attorney in Seattle under President George H.W. Bush.

In a highly unusual move, the chief judge of the federal court in Seattle publicly came to John McKay's defense.

"We were djsmayed to see that the Justice Department was suggesting there was something wrong with his
performance as a United States attorney," said Judge Robert Lasnik, a Clinton-era appointee who said he was
speaking for all the judges on the Seattle court. "We unanimously agreed that he was absolutely superb."

Scolinos declined to comment on McKay's remarks.
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-..,-:-:"Original Message----
From: Looney, Andrea B.
Sent: Friday, February 09, 2007 12:56 PM
To: Kelley, William K.
Subject: Fw: US atty paragraph

FYI

-----Original Message----
From: Looney, Andrea B.
To: Fiddelke, Debbie S.
Sent: Fri Feb 09 11:32:36 2007
Subject: US atty paragraph

Am writing from my bberry so hope it is not too sloppy . . .
On Thursday, the Senate JUdiciary Committee approved a bill 13-6 that would limit the
Attorney General' sability to make interim U. S .. Attorney appointments that he gained in
the Patriot Act. Senators specter (R, PA), Hatch (R, UT). and Grassiey (R, IA) joined
Democrats and supported passage. The b~ll would permit the Attorney General to fill a
u.s. attorney vacancy for 120 days, w:i.th a new limiting provision requiring that the chief
federal judge in a district assuming the interim appointment authority thereafter if a
nominee had not been confirmed yet. Senator Feinstein (D, CA) sponsored the legislation
due to her disapproval of the dismissal of 7 US· attorneys iIi December of last year.

Several Judiciary Committee Republicans said they agreed that a change was necessary to
ensure that the president's.·•.· selections faced Senq.te confirmation.
Senate Majority Le.q.der Re;j;d(I), Nv), said he .intends to bring the bill to the floor as
soon as next week.
Republicans, led by Senator Kyl (R, AZ) ·may slow floor passage unless Democrats are
willing to negotiate on tq.king judges out of the appointment process entirely since they
believe such a role for the judiciary 'is a violation of the separation of powers
constitutional requirement. .

1
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L.A.

From: Sara Taylor

Sent: Monday, February 12,20075:43 PM

To: Scott Jennings

Subject: FW: L.A.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Monday, February 12, 2007 5:40 PM
To: Sara Taylor
Subject: RE: L.A.

.'

Page.10f1

thx
there is some urgency
if collins can get recommended, then we would consider putting our LA 2nd choice, O'Brien, in as interim in San·
Diego
but, we need to know by Thu. at the latest -- that's the SD USA's last day

From: Sara Taylor [mailto:st@gwb43.com]
Sent: Monday, February 12, 2007 5:30 PM
To: Sampson, Kyle; Kelley, William K.
Cc: Scott Jennings
Subject: RE: L.A.

let me getadownload from Karl.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Monday, February 12, 2007 5:03 PM
To: Kelley, William K.; Sara Taylor
SubJect: L.A.
Importance: High

At our last JSC, Karl volunteered to talk to GerryParsky about the need for the selection commission in Los
Angeles to recommend a third possible candidate for U.S. Attorney. In particular, Karl was going to talk to Gerry
about getting the commission to recommend Dan Collins. Any word on this? .

Kyle Sampson
Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305- cell
kyle.sampson@usdoj.gov
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From: Perino, Dana M.

Sent: Tuesday, February 13, 2007 7:19 AM

To: Bartlett, Dan; Sullivan, Kevin F.; Snow, Tony

.SLibject:' FW: McClatchy - 5 ousted U.S. attorneys received positive job evaluations

I didn't get back anything from counsel's office on this yesterday - could you bring it up at senior staff? I think this is one
of those odd-ball questions that could e,ither come up.at th~ briefing or possibly even the press conference,

From: White House News Update
sent: Tuesday, February 13, 20076:35 AM
To: Perino, Dana M.
Subject: McClatchy -5 ousted U5. attorneys received positive job evaluations

5 ousted U.S. attorneys received positive job evaluations

By Marisa Taylor, McClatchy Newspapers

WASHINGTON- Although the Bush administration has said that six U.s.. attorneys were fired recently in part
because of "performance related" issues, at least five of them received positive job evaluations before they were
ordered to step'down.

Attorney General Alberto Gonzales, using authority he gained in March from 'a little-noticed provision of the
PatriotAct,has appointed interim U.S. attorneys from th~ Bush administration's inner circle. The firings and
appointmerits have'raised concerns that ,Gonzales is politicizingthe process.

Supporters of the U.S. attorneys and Justice Department officials familiar with the job evaluations suggested in
, interviews that top Justice Department officials may have exaggerated the role job performance played in the
firings.

A Justice Department official who spoke on behalf of the administration said the dispute might simply be a
matter of "semantics." .

"Performance-related can mean many things," said the official, who asked to remain anonymous because the
Privacy Actbars officials from discussing personnel decisions. "Policy is set at a national leveL Individual U.S.
attorneys around the country can't just make up their policy agenda." .

, Performance reviews of U.S. attorneys are conducted every three to four years by a team of experienced Justice
Department officials, who interview judges, staff members, community leaders and federal agents. In some of
the five cases, the reviewers made recommendations for improvements, but overall their assessments were 'i

positive, Justice Department officials said.

For instance, Daniel Bogden, the U.S. attorney in Nevada, was described in his last job performance evaluation
in 2003 as being a "capable" leader who was highly regarded by the federal judiciary and investigators.

"He didn't get any dings," said a Justice Department official with knowledge of the review. "The overall
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To: Brosnahan, JE;nnifer R.; McIntosh, Brent J.; Seidel, Rebecca
Cc: scott-~inan, Nancy; Gibbs, Landon M. .
Subject: RE: DAG testimony on USA firings issue

Correct -·Landon ·forwarded them, I believe

-----Original Message----
From: Brosnahan, Jennifer R.
Sent: Friday, Februa~y 02,2007 3:45 PM
To: McIntosh, Brent J.' •.- _.- -:cc-" r;eidel
Cc: 'nancy.scott-finan . Opri::.vu, ..;nrlstopher G.
Subj ect: RE: DAG testi..'~"1 ~•. USA firings issue

Chris reviewed and submitted comments, I believe ...

.--~--Original Message-~--

From: McIntosh, Brent J.
Sent: Friday,· Febru?rv 02,
To: 'rebecca. seidel
Cc: 'nancy.scott-fi
Subject: Re: DAG testimony

2007 3:23 PM

Brosnahan, Jennifer R.
on USA firings issue

Not me. I'm on paternity leave. Ccing Jenny, who may know status.

-----Original Message----
From: Seidel, Rebecca
To: McIntosh, Brent J.
CC: Scott-Finan, NancY
Sent: Fri Feb 02 15:08:16 2007
Subject: DAG testimony on USA firings issue

OMB tells us they are only waiting to hear from WH counsel's office, otherwise it is
cleared. Need to give to DAG to take home for weekend.
Can u fin out who is reviewing for you guys and.nudge? (Is it you? :))
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DAG McNulty's testimony on USA issue and Views letter

.From: Scott-Finan, Nancy _

Sent: Friday, FebruarY 02,20073:50 PM

To: Green, Richard E.; Seidel, Rebecca; Oprison, ChristopherG.

Cc:Blackwood, Kristine; Simms, Angela M.

Subject: RE: DAG McNulty's testimony on USA issue and Views letter

Angela and Richard, . .
We understand ftom Chris Oprison that WH Counsel has subniitted comments. We have not yet received them.
Thanks.

From: Green, Richard E. .
5ent: Friday, February. 02, 2007 12:23 PM
To: seidel, RebeCca
Cc: SCott-Finan, Nancy; Blackwood, Kristine; Simms, Angela M•

.Subject: RE: DAG McNulty's testimony on USA issue and Views letter

Angie and Kristine are talking to each other; I· believe we. are close on the views letter; .. we just need to .. get Justice
response on a handful of what I would say are relatjvely minor comments. On the ~estimony, we have one key
·office to hear from. (We set a 1:00 today deadline when your guys asked us to try to clear by COB Friday. We're
seeing if we can get comments sooner from a couple of key offices.) What you need to know is that we got the
letter on Tuesday at 6:45 p.m. (which means effectively Wednesday morning) and the testimony on Wednesday
at 8:45 p.m. (which means effectively Thursday morning)~ We didn't wait for the testiniony to circulate the letter or
that w(Juld not have happened until Thursday (yesterday)! If we had actually gotten these materials on Monday
.and Tuesday, we might actually be farther along or done at this point.

From:Seideli Rebecca;
5eOt: Ftlday~, February 02/2007 9:44AM
To:.Green~RichatdE.;Simms; Angela M~

Cc: SCott-Finan, Nancy; Blackwood, Kristine
Subject: DAG McNulty's testimony on USA issue and Views letter
Importance: High

Where are we on clearance? The DAG needs to take his testimony home for the weekend and we need to give
him his briefing book at 2pm. Views letter on the bill and testimony are substantially similar so we asked earlier
this week that they be circulated together as itwould be the same reviewers and substantially the same material.

I believe the views letter was sent to OMS on Monday and the Testimony Tues. Please tell me asap if there is
any hold up and where it is so we can affirmatively reach out to resolve ~sap? Thanks.

,.
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, .
From: Braunstein, Todd F.

Sent: Friday, February 02,2007 1:37 PM

To: Simms, Angela M.

Subject: RE: (Follow Up) [AMS-110-15] JUSTICE Testimony on S.214 - the Preserving United States
Attorney·lndependence Act of 2007 .

OK - cleared.

From: Simms, Al1gela M.
sent: Fiiday, February 02,2007 12:50 PM
To: Braunstein, ToddF.
Subject: (Follow Up) [AMS-ll0-15]JUSTICE Testimony on 5.214 - the Preserving United States Attorney,
Independence Act of 2007

Todd,

, Below are Justice's responses to the comments you made on its testimony regarding S.214. PleaseJet me know
.if you continue to have concerns.

AnQie
5-

Justice Comments:

1. Schumer Is chairing the hearing, so he is chairman for the day and we believe it is appropriate to address him
as such consistent with Senate custom.

2; Comment on page 2-" Both by the Senate ... " Is DOJ really in position to speak for the Senate? Surely
the observation is correct, but it may appear presumptuous to some Senators for the Administration to
state it.
We need to leave that in because the Senators have raised the issue and are saying that we are using the interim
appointments. to avoid Senate confirmation.

3. We can take the edits on p.. 5

4. We have taken out the "oddity" phrase.

5. p. 8 - not pushing the argument about judges not being appropriate to pick interim USAs: We feel very
strongly about that paragraph; it is key to our argument. Also, there is a distinction between Article III judges,
who are nominated by the Executive Branch but subject to confirmation by the Senate and have life tenure, and
Artiqe II judges (e.g., bankruptcy judges, immigration judges, etc), who are appointed by the Executive Branch
and not Congressionally confirmed. US Attorneys. although they are subject to Senate confirmation, serve at the
pleasure of the President and do not have a right to hold their position once their term is up or the Administration
changes. So the "beholden to the appointing authority" argument does not apply to Article III judges.
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From: Blackwood, Kristine

Sent: Friday, February 02,200712:46 PM

To: Simms, Angela M.

Cc: Scott-Finan, Nancy; Seidel, Rebecca; Seidel, Rebecca; Scott-Finan, Nancy; Green, Richard E.

Subject: RE: (Partial) Passback: [AMS-11 0-15] JUSTICETestimony on S.214 -the Preserving United States
Attorney Independence Act of 2007

Angie,

To elaborate -

1. Schumer is chairing the hearing, so he is chairman for the day and we believe it is appropriate to address him
as such consistent with Senate custom.

2. Comment on page 2 -" Both ,by the Senate ... " [s DOJ really in position to speak for the Senate? Surely
the observation is correct, but it may appear presumptuous to some Senators for the Administration to
state it.
We need to leave that in .because the Senators have raised the issue and are saying that weare using the interim
appointments to avoid Senate confirmation.

3. We can take the edits on p. 5

4. We have taken out the "oddity" phrase.

5. p. 8 - not pushing the argument about judges not being appropriate to pick interim USAs: We feel very
strong!yaboutJhatparagraph; ,it is key, to our argument., Also, there 'is a distinctionbetweenArticl£tlllj~dges;,
who are nominated by the, Executive Branch but subject to confirmation by the Senate and have life tenure; and'
Article II judges (e.g., bankruptcy judges, immigration judges, etc), who are appointed by the Executive Branch
and not Congressionally confirmed. US. Attorneys, although they are subject to Senate confirmation, serve at the
pleasure of the President and do not have a right to hold their position once their term is up or the Administration
changes. So the "beholden to theappointing authority" argument does not apply to Article III judges.. '

From: Blackwood, Kristine
sent: Friday, February 02,200711:44 AM
To: Angela_M.,-Simms'
Cc: SCott-Finan, Nancy; Seidel, Rebecca
Subject: FW: (Partial) Passback: [AMS-ll0-15] JUSTICE Testimony on S.214 - the Preserving United States
Attorney Independence Act of 2007

Hi Angie.

We are not able to accept any of the OPC comments.

From: Simms, Angela M.
sent: Friday, February 02, 2007 11: 15 AM
To: Blackwood, Kristine
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Cc: Green, Richard E.
Subject: (Partial) Passbcick: [AMS-llO-1S] JUSTICE Testimony 6n S.214 - the Preserving United States Attorney
IndePendenceAet of 2007 .

Kristine.

Attached are comments from ope staff regarding S.214~ However, this isa partial passback. I am still waiting to
hear from at least one more office before I can proVide a complete passback. Please let me know Justice's
response to the comments included in this e-mail.

Angie
202-395:-
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DAG McNulty's testimony on USA issue and Views letter

From: Blackwood, Kristine

Sent: Friday, February 02,200712:24 PM

To: Green, Richard E.; Seidel, Rebecca

Cc: Scott-Finan, Nancy; Simms, Ahgela,M.

Subject: RE: DAG McNulty's testimony on USA issue and Views letter

FYI Angie cleared the letter, so we're just dealing with the testimony at this point.

-~-'-- -'---',---"---,, ---'--'--

From:'Green, .Richard E.
5ent:Friday, February 02,200712:23 PM
To: Seidel, Rebet<:a
Cc: Scott-Finan, Nancy; Blackwood, Kristine; Simms, AngelaM.
SUbject: RE: DAG McNulty's testimony on USA issue and Views:letter

Angie'andKristine are talking to each ottier. I believe we are close on the views letter; we just need to get Justice
response on a handful of what I would saY are relatively minor comments. On the testimony, we have one key
office to hear from. (We set a 1:00 today deadlinewhen your guys asked us to try to clear by COB Friday. We're
seeing if we can get comments sooner from a couple of keyoffjces.) What you need to know is that we gotthe '
letter on Tuesday at 6:45 p.m. (which means effectivelyWednesday morning) and the testimony on Wednesday
at 8:45 p.m. (which means effectively Thursday morning). We didn't wait for the testimony to circulate the letter or

, that would not have happened until ThurSday (yesterday)! If we had actually gotten these materials on Monday
and Tuesday, we might actually be farther along or done at this point.

From: Seidel, Rebecca
5ent: Friday, February 02,20079:44 AM
To: Green, Richard E.; Simms, Ang,ela M.
ce: Stott.;.Finan,-Nancy;Blik!<wood, Kristine
Subject: DAG McNUlty's testimony on USA issue, aod Views letter
Importance: High

Where are we on clearance? The DAG rieedsto take. his testimony home for the weekend and we need to give
him his briefing book at 2pm. Views letter on the bill and testimony are substantially similar so we asked earlier
this week that they be circulated together as it would be the same reviewers and substantially the same material.

I believe the views letter was sent to OMS on Monday and the Testimony Tues. Please tell me asap if there is
any hold up and where it is so we can affirmatively reach out to resolvt3 asap? Thanks.
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DAG McNulty's testimony on USA issue and Views letter

From: Green, Richard E.

Sent: Friday, February02, 2007 12:23 PM

To: 'Seidel, Rebecca'

Cc: 'Scott-Finan, Nancy'; 'Blackwood, Kristine'; Simms, Angela M.

SUbject:RE: DAG McNulty's testimony on USA issue and Views fetter

Angie and Kristine are talking to each other. I believe we are·close on the views letter; we just need to get Justice
response on a handful of what I would say are relatively minor comments. On the testimony, we have one key
office to hear from. (We set a 1:00 today deadline wlien your guys asked us to try to clear by COB Friday. We're
seeing if we can get comments sooner from a couple of key offices.) What you need to know is that we got the
letter on Tuesday at 6:45 p.m. (which means effectively Wednesday morning) and the testimony on Wednesday
at 8:45 p.m. (which means effectively Thursday morning), We didn't wait for the testimony to Circulate the letter or
that would Iiof have happened until Thursday (yesterday)1 If we had actually gotten these materials on Monday
and Tuesday, we might actually be farther along or done at this point.

From: seidel, Rebecca .
sent: Friday,· February 02,2007 9:44 AM
To: Green, ·RichardE;; Simms, Angela· M.
Ce:ScOtt-Finan, Nancy; Blackwood, Kristine
Subject: OAG McNulty's testimony on USA issue and Views letter
Importance: High .

Where are we on clearance? The DAG needs to take his testimony home for the weekend and we need to give
him his briefing book at 2pm. Views letter on the bill and testimony are substantially $imilar so we asked earlier·
this week that they be circulated together as it would·be the same reviewers and substantially the same material.

I believe the views letter was sent to OMBon Monday c;uid the Testimony Tues. Please tell me asap if there is
any hold up and where it is so we can affirrflativelyreach out to resolyeasap?: Thanks;
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From: Blackwood,Kristine ['

Sent: Friday, February 02, 2007 11 :44 AM·

To: Simms, Angela M.

Cc: Scott-Finan; Nancy; Seidel, Rebecca

Subject:FW: (Partial) Passback: [AMS-110-15] JUSTICE Testimony on S.214 .. the Preserving United States
Attorney Independence Act of 2007

Hi Angie,·

We are not able to·accept any of the OPC comments.

From: Simms, Angela M.:
sent: Friday, February 02, 2007 11: 15 AM
To: Blatkwood, Kristine
Cc: Green, Richard E. . .
Subject: (Partial) Passback: [AMS-ll0-15] JUsnCE Testimony on 5.214 - the Preserving United States Attorney
Independence Act of 2007

.Kristine,

Attached are comments from OPC staff regardingS.214. However, this is a partial passback. I am still waiting to
hear from atleast one more office before I can provide a complete passback. Please let me know Justice's
response to the comments included in this e~mail.

Angie
202-395-
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From:

Sent:

To:

Cc:

Subject:

Braunstein, ToddF.

Friday. February 02,200710:18 AM

Simms, Angela M.

Jacob, Greg

RE: [AMS-1110-15] JUSTICE Testimony on S;214 ,- the Preserving United States Attorney
Independence Act of 2007

Attachments: ODAGMcNultyTestimonySJC2-6-07PoliticizationofUSAUorneys with TFB comments.doc

See attached.

From: Simms, Angela M:
sent:Thursday, February 01,2007 11:50AM
~='~S ,
Cc: Jukes, J~mes J.; Green, Richard E.; Bopp, Michael 0.; Haun, David J.; Boden, James; Page, BenjaminJ.; ,
Brown; Charles H.; Simpscm"Diana C.; Chase, EdwarQ H.; DL-OVP-LRM;DL-WHO-WHGC-LRM; Braunstein; Todd
F.; Jacob, Greg; Stewart, M~rgaret B.; Looney, Andrea B.; Gans, Jon; Ki1epper~ John G.; Luczynski, Kimberley S.;
Hermann, Adam J.; Shea, Robert J.; BUllock, Katja '
Subject:: [AMS-HO-IS] JUSTICE Testimony on S.214 -the Preserving United States Attorney Independence Act
of 2007 ',,'

DEADLINE: Time: 1 p.m. Date: Feb 2, 2007

COMMENTS: Attached for your review is draft Justice testimony for a February 6, 2006, hearing
before the Senate JUdiciary Comlllittee,regArdingS.214,and'issues·related tQ,thehiringand '
firing of U.S. A~orneys. Thecontenlalthis testjrnany is, similar to the views letter circulated'
'January 31,-2007 (LRM'AMS;lt043). Please provide any ~ommentson the testimony by Ip.m.
tomorrow, February 2nd. '
ATTACHMENTS:

--------------~~-------------------

LRM 10: AMS-llO-15 EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer - See Distribution below

FROM: GREEN, RICHARD (for) Assistant Director for Legislative Reference
SUBJECT: [AMS-ilO-I5] JUSTICE Testimony on S.214- the Preserving United States Attorney
independence Act of 2007

OMB CONTACT: ANGELA SIMMS
E-Mail:
PHONE: (202) J95
FAX: (202) 395-

,
[n accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject
before advising on its relationship to the program of the President. By the deadline above, please reply
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bye-mail or telephone, using the OMB Contact information above.

Thank you.
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Testimony
OF

Paul J ..M~Nulty
Deputy A.ttorney General

U.S. Department of Justice

Committee on the JudiCiary
United States Senate

"Is the Department of Justice Politicizing the Hiring and Firing of U.S.
Attorneys?"

February 6, 2007

Chairman Schumer, Senator Sessions. and members of the Committee, thank you for the

invitation to discuss the importance oftheJustice Department's United States Attorneys. As a

former United States Attorney. Iparticularly appreciate this opportunity toaddress the critical

role U.S. Attorneys play in enforcing our Nation's laws and canying out the priorities of the

bepartmentof Justice.

I have often said that being a United States Attorney is one of the greatestjobsyou can

ever have. It is a privilege and a challenge-one that carries a great responsibility. As former

Attorney General Griffin Bell said. U.S. Attorneys are "the front~line troops charged with

carrying out the Executive's constitutional mandate to execute faithfully tJ1e laws in every federal

judicial district." As the chief federal law~enforcement officers in their districts. U.S. Attorneys

: conunerit [btl: IS irproper ro refer rll

l.
Sen. ScbUDIef ... lhe. Chainn.an. since this
is • full cOOIJIlineehearing?
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represent the Attorney General beforeAmericans who may not otherwise have contact with the

Department of Justice. They lead our efforts to protect America from terrorist attacks and fight

violent crime, combat illegal drug trafficking, ensure the integrityofgovernment and the

marketplace, enforce our immigration laws, and prosecute crimes that endanger children and

families-including child pornography, obscenity, and human trafficking.

U.S. Attorneys are not only prosecutors; they are government officials charged with

managing and implementing the policies and priorities of the Executive Branch. United States

Attorneys serve at the pleasure of the President: Like any other high~rankingofficials. in the

Executive Branch, they may be removed for any reason or no reason. The Department of

Justice-including the office of United States Attorney--was created precisely so that the

.government's legal business could be effectively managed and carried out through a coherent

program under the supervision of the Attorney General. And unlike judges. who are supposed to

act independently of those who nominate them, U.S. Attorneys are accountable to the Attorney

General. and through him. to the President-the head of the Executive Branch. For these

reasons, the Department is committed to having the best person possible discharging the

responsibilities of that office at all times and in every district.

The Attorney General and I are responsible for evaluating the performance of the United

States Attorneys and ensuring that they are leading their offices effectively. It should come as no

2
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surprise to anyone that. in an organization as large as the Justice Department, U.S. Attorneys are

removed or asked or encouraged to resign from time to time. However, in this Administ~tion

U.S. Attorneys are never-repeat, never-removed. or asked or encouraged to resign. in an effort

to retaliate against them. or interfere with. or inappropriately influence a particular investigation,

criminal prosecution, or civil case. Any suggestion to the contrary is unfounded. and it

irres~onsibly undermines the reputation for impartiality the Department has earned over many

years and on which it depends.

Turnover in the position ofU.S. Attorney is not uncommon. When a presidential election

results in a change of administration, every U.S. Attorney leaves and the new President

nominates a successor for confirmation" by the Senate. "Moreover, U.S. Attorneys do not

necessarily stay in place even during an administration. For example, approximately halfof the

U.S. Attorneys appointed at the beginning of the Bush Administration had left office by the end

of 2006. Given this reality. career investigators and prosecutors exercise direct responsibility for

nearly all investigations and cases handled by a U.S. Attorney's Office: While a new U.S.

Attorney may articulate new priorities or emphasize different types of cases, the effect ofa U.S.

Attorney's departure on an existing investigation is, in fact, minimal, and that is as it should be.

The career civil servants who prosecute federal criminal cases are dedicated professionals. and an

dfective U.S. Attorney relies on the professional jUdgment of those prosecutors.

3
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The leadership ofan office is more than the direction ofindividual cases. It Involves

managing limited resources, maintaining high morale in the office. and building relationships

with federal, state and local law enforc.ement partners. The Administration takes seriously its

obligation to have the bestperson possible leading the office at any given tillle. When a U.S.

Attorney submits his or her resignation, the Department must first determine who will sef\le

temporarily as interim u.s; Attorney. The Department has an obligation to ensure that someone

is able to carry out the important function of leading a U.S. Attorney's Office during the period

when there is not a presidentially-appointed, Senate-confinrted lJnited States Attorney. Often,

·the Department looks to the First Assistant U.S. Attorney or another senior manager in the office

to serve as U.S. Attorney on an interim basis. When neither the FirSt Assistant U.S; Attorney nor

another senior manager·i~ the office is able or willing to serve lis interim U.S. Attorney, or when

the appointment of either would not be appropriate in the circumstances. the Department has

looked to other, qualified Department employees.

At no time, however, has the Administration sought to a~oid the Senate confirmation

process by appointing an interim U.S. Attorney and then refusing to move forward, in

consultation with home-S~te Senators, on the selection, nomination, confirmation and

'appointment of a new U.S. Attorney. The appointment of U.S. Attorneys by and with the advice

and consent of the Senate is unquestionably the appointment methodpreferred by both the Senate

and the Administration.

4
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In every single case where a vacancy occurs, the Bush Administration is committed to

having a United States Attorney who is confirmed by the Senate. And the Administration's

actions bear this out Every time a vacancy has arisen, the President h!lS either made a

nomination, or the Administration is working-C....in consultation with home-state Senators-to

select candidates for nomination. Let me be perfectly clear-at no time has the Administration

sought to avoid the Senate confirmation process by appointing aninterim UnitedStates Attorney

and then refusing to move forward, in consultation with; home-State Senators, on the selection,

nomination and confirmation of a new United States Attorney. Not once.

Since January 20, 200t, 125 new U.S. Att()TT'leysha~e been nominated by th~ President

and confirmed by the Senate. On March 9, 2006, the Congress amended the Attorney General's

authoritY to·appoint interim U.S. Attorneys, and· 13 vacancies have occurred since that date. This

amendment has not changed our commitment to nominating candidates for Senate confirmation.

In fact, theAdministration has nominated a total of 15 individuals· for Senate considera~on since

the appointment authority was amended. with 12 of those nominees havingbeenconfirinedto

date. Of the 13 vacancies that have occurred since the time that the law was amended. the

Administration has nominated candidates to fill five of these positions, has interview~d

candidates for nomination for seven ~positions,and is waiting to receive names to set up

interviews for Jhe filial position---:all in consultation with home-state Senators.

5
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However, while that nomination process continues, the Department mUst have a leader in

place to cany out the important work of these offices. To ensurean effective and smooth

transition during U.S. Attorney vacancies, the office of the U.S. Attorney must be filled on an

interim basis. To do so, the Department relies on the Vacancy Reform Act ("VRA';), 5 U.s.C. *
.3345(a)(I), when the First Assistant U,S. Attorney is selected to lead the office, or the Attorney

General's appointment authority in 28 U.S.C. *546 when another Department employee is

chosen. Under the VRA, the First Assistant may serve in an acting capacity for orily 210 dayS,

uriless a nomination is made during that period. Under an Attorney General appointment. the·

interim U.S. Attorney serves until a nominee is confinned the Senate. There is no otherstatutorr

authority for filling such a vacancy, and thus the use of the Attorney General's appointment

authority, as amended last year, signals nothing other than a decision to have an interim U.S.

Attorney who is not the First Assistailt U.S. Attorney. It does not indicate an intention to avoid

the confirmation process. as some have suggested.

No change in these statutory appointment authorities isriecessary, and thus the'

Department of Justice strongly opposes S. 214, which would radically change the way in which

U.S. Attorney vacancies are temporarily filled. S. 214 would deprive the AttorneyGeneral of the

authority to appoint his chief law enforcement officials in the field when a Vacancy occurs,

assigning it instead to anotherbninch of government.

6
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As you know, before last year's amendment of28·U.S.C. § 546, the Attorney General

could appoint an interim U;S. Attorney for thetirst 120 days after a vacancy arose; thereafter; the

district court was authoiized to appoiilt an interim U.S. Attorney.. In cases where a Senate~

confirmed U.S. Attorney could not be appointed within 120 days, the limitation on the Attorney·

General's appointment authority resulted in recurring problems. Some district cOlirts recogitized

the conflicts inherent in the appointment ofan interim U.S. Attorneywho would then have

matters before the court""'-not to mention the oddity ofone branch ofgovermnent'sappointing

officers ofanother-and simply refused to exercise the appointment authority. In those cases,

the Attorney General was consequently required to make multiple successive 120-dayinterim

appointments. Other district courts ignored the inherent conflicts and sought to appoint as

interim U.S. Attorneys wholly unacceptable candidates who lacked the required clearances or

appropriate qualifications.

In mostcases,of course. the district court simply appointed the Attorney General's choice

as inte.rim U.S. Attorney, revealing the fact that most judges recognized the importance of

appointing an interim U.S. Attorney who enjoys the confidence of the Attorney General. In other

words, the most important factor in the selection of past court-appointed interim U.S. Attorneys

was the Attorney General's recommendation. By foreclosing the possibility ofjudicial

appointment of interim U.S. Attorneys unacceptable to the Administration, last year's

7
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amendment to Section 546 appropriately eliminated a procedure that created unnecessary

problems without any apparent benefit.

S. 214 would n?t merely reverse the 2006 amendment: it would exace(bate the problems

experienced under the prior version of the statute by making judicial appointment the only means

.of temporarily filling a vacancy--a step inconsistent with sound separation~of,"powersprinciples.

We are aware of no other agency where federal judges-members of a separate branch of '

government-appoint the interim staffof an agency. 'Such a judicial appointee would have

authority,for litigating the entire federal criminal and civil docket before the very district court to

. whom he or she was beholden for the appointment; This arrangement.. at a minimum, gives rise

to an appearance of potential conflict that undcmnines the performance or perceived performance

of both the Executive and Judicial Branches. A judge may be inclined to Select a U.S. Attorney

who shares the judge's ideological or prosecutoriitl philosophy. Or a judge may select a

prosecutor apt to settle cases and enter plea bargains, so as to preserve judiCial resources. See

Wiener, Inter-Branch Appointments After the Independent Counsel: Court Appointment of

United States Attorneys, 86 Minn. L. Rev; 363, 428'(2001) (concluding that court appointment of

interim'U,S. Attorneys is unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner,

consistent with the application ofcriminal enforcement policy under the Attorney General. S.

8
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214 would undennine the effort to achieve a unified and consistent approach to prosecutions and

federal law enforcement Court-appointed U.S. Attorneys would be at leastas accountable to the

chiefjudge of the district court as to the Attorney General, which could, in some circumstances

become untenable. In no context is accountability more important to our society than on the

front lines of law enforcement and the exercise of prosecutorial discretion, and the Department

contends that the chief prosecutor should be accountable to the Attorney General, the President,

and ultimately the people rather thana court.

Finally, S. 214 seems to be aimed at solving a problem that does not exist. As noted,

when a: vacancy in the office ofD.S. Attorney occurs, the Department typically looks first to the

First Assistant or another senior manager in the office to serve as an Acting or interim U.S.

Attorney. Where neither the First Assistant nor another senior manager is able or willing to serve

as an Acting or interim U.S, Attorney, or where their service would not be appropriate under the

circ.umstinces, the Administration has looked to other Department employees to serve

temporarily. No matter which way a U.S. Attorney is temporarily appointed, the Administration

has consistently sought, and will continue to seek., to fill the vacancy-in consultation with

home-State Senators-with a presidentially-nominated and Senate-confinned nominee.

Thank you again for the opportunity to testify, and [ look forward to answering the

Committee's questions.

9
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judgement on Monday as to whether these changes warrant any action.Let's. make a
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Attachments:

From:
Sent: ,
To:
Subject:

-----Original Messa~

From: Silas, Adrien
Sent: FridaYi March 02; 2007 7:21 'PM
To: Simms, Angela M.;Green, Richa,1:'d E.
Subject: US Atty - ODAG Tstmny ,

Additional revisions to three paragraphs in the document to correct some facts.
Please acknowledge'receipt., Revised version of document is attached.

>
1. Since January 20, 2001, 124 new U.S.· Attorneys have been nominated by the President
and confirmed by the Senate. on March,9, 2006; the Congress amended the Attorney
General's authority to appoint interim U.S. Attorneys, and 18 vacancies have occurred
since that date~ 'This amendment has riot changed our commitment to nominating candidates
for Senate confirmation. In fact, the Administration has nominated a total of, 16 .
individuals for Senate consideration:;;incethe appointment authority was amended, with 12
of those nominees having been confirmed to date. ' Of the 18 vacancies that have occurred
since the'time'that the.law wal;J amended, tlleAdmini~trationhasn()minatedcandidat~sto
fill. 811'0£ these pasitJ,:onl;J , . hEls' 'i,nter;T.ieweqcandidates, for' nt>zniriatiort: fo:r eight mor13
positions, and'1$ waiting to receive.. n~s. to set up interviews for the remaining
positions~all in consultation with home-state Senators.

2. Two examples demonstrate the shortcomings of the previous system and the system
contemplated in'H.R. 580. ,During President Reagan's Administration, the district court
appointed in the Southern District of West Virginia an'interim U.S. Attorney who was
neither a Justice Department employee nor an individual who had been subject of a FBI
packground review. The court-appointed U.S. Attorney, who had ties toa political party,
sought access to law-enforcement sensitive investigative materials related to the office's
most sensitive public corruptioninvest:;igation, wllich was targeting a state-wide leader of
the same party. The ~roblemwas that the interim U.S. Attorney had no clearances or had
then undergone a background investigation so that the Attorney General and the Federal
Bureau o,f Investigation could have complete confidence in the individual or her reasons
for making inquiries into the case.. The appointment forced the Department to remove the
case files from the U.S. Attorney's office in order to protect the integrity of the
investigation and prohibit the U.S.
Attorney from making any additional inqu~r~es into the case. In addition, the Department
expedited a nomination for the permanent U.S.
Attorney and with the extraprdinary assistance ,of the Senat'e. he was confirmed to replace
the court-appointed individual within a few weeks.

In a second case, occurring in 2005, the district court attempted to appoint an
individual who similarly was not a Department of Justice or federal employee and had never
undergone the appropriate background check. As a result, this individual could have no
access to classified information. This individual could not receive information from his
district's anti-t~rrorism coord1nator, its Joint Terrorism Task Force, or its Field
Intelligence Group. In a post 9/11 world, this situation was unacceptable.
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From:

Subject:

Sent:

'To:

Cc:

Simms, Angela M.

Friday, March 02, 20076:19jM e· ,
'CIA'; 'DEFENSE'; DL-HS~RM; '~DL-N~RM '00 ','; 'S~'; 'TR~Y'
Jukes,James J.; Green, Richard E.; Bopp, Michael D.; aun, David J.;Boden, James; Page,
Benjamin J.; Brown, Charles H"; DL-WHO-WHGC-LRM; DL-OVP-LRM; Addington, David S.;
Knepper, John G.; Luczynski; Kimberley S.;Hermann,AdamJ.;Cotei StephenM.; Frech,
ChristopherW.; Gans; Jon; Looney, 'Andrea B.; Braunstein, Todd F.;Jacob,Greg; Mahaffie,
Robert F;; Alderfer, Robert H.; Pipan, Joseph G.

[AMS~110. -37] JUSTICE,' Tes.tlrno,ny on ~.580 - Restoring Checks and Balances in the
Nomination Process of U.S~ Attorneys 1 ,,_

Attachments: USAttYs01.dOC.dOc , '. ~iP .' .2t1fJtr-.o I ·
DEADL~: Time: 1 p.m. Date: Mar 5, 2007

OMB CONTACT: ANGELA SIMMS
E-Mail: ,.' ."
PHONE: (202)
FAX: (202) ,

COMMENTS: Attached for your review is draft Justice testimonyfor a March 6, 2007; he.rin~
before, tht' Hou~e judiciary Committee, regarding, H.R.58(J.~Restoring CheckS and Balanqes in the
Nomination Process ofV.S. AttorJleys. Please.provide any comments by .. p.m. this Monday,
March 5th. . ,
ATTACHMENTS: ' 0\ ;/0, ' '"
------------:--~-------~------------ , , ,. . MilA - /} ~ 3/olo::r
LRM ill: AMS-llO-37 EXECUTIVEOFFIC.EOF THE PRESID~", ••... ". .'. d .
OFFICEOF MANAGEMENT AND BUDGET ~ - n e cf~JfJ::h

LEGISLA~ REffiRRAL~O~pM .dY)(!~)- ••.• 11 Q. 3lfijf8
.TO: Legisra.!ivbLiaison Offieor- Ste'l)ismibiitil>n below OIJ1/P ~:....~'~~
FROM: GREEN, RICHARD (for) Assistant Director for Legislative Reference V51tJ.::;.-
SUBJECT: [AMS-II0-37] JUSTICE Testimonyon S.580 - Restoring Checks and Balances in the
Nomination ProceSs ofD.S. Attorneys .).()C!-- f}(L , 3/510:;.-

. ()I7)~{~u) -(Jr!. ?/5Jc
/JP(! - CiJnm LlLU- 3/5/07-'

In accordance with OMB Circular A-19, OMB requests the views ofyour agency on the above subject
before advising on its relationship to the program of the President. By the deadline above, please reply
bye-mail or telephone, using the OMB Contact information above.

l1Iank you. JJ:I/(£&2 - /7~ - 3)5/Of--

-f(;JU~.~
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Testimony
of

Wil6amE. Moschella
Principal Associate. Deputy Attorney General

U~S. Department of Jlistice

Committee on the Judiciary
United States HouseofRepresentative$

''H.R. 580, Restoring Checks and Balances in the Nomination Process of U.S.
Attorneys"

March 6; 2007

Chainnan Conyers~ Congressman Smith, and members of the Committee; thank you for

the invitation to discuss the importance oithe Justice bepartment's United States Attorneys..

The Department ofJustice opposes H.R. ~80l the~'PreservingUnitedStatesAttorneys

Independence Act of2007" as presently drafted for the reasons set forth herein.

As the chief federal law-enforcement officers in their districts, our 93 U.S. Attorneys

represent the Attorney General and the Department ofJustice throughout the United States. U.S.

Attorneys are not just prosecutors; they are govemrn.entofficials charged with managing and

implementing the policies and prionties of the President and the Attorney General. The Attorney

General has set forth key priorities for the Department of Justice, and in each of their districts,

U.S. Attorneys lead the Department's efforts to protect America from terrorist attacks and fight

violent crime, combat illegal drug trafficking, ensure the integrity of government and the

marketplace, enforce our immigration laws, and prosecute crimes that endanger children and

families-including child pornography, obscenity, and human trafficking.
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United States Attorneys serve at the pleasure ofthe President. Like any other high- <

ranking officials in the Executiv~ Branch, they may be removed for any reason or no reason. The

Department ofJU$tice-including the office ofUnited States Attorney-.was created·precisely so

that the government's legal business could be effectively managed and carried out through a

coherent progr~ under the supervision of the Attorney General. Unlikejudges, who are

supposed to act independently of those who nominate them,·U.S. Attorneys are accountable to

the Attorney General, and through him, to the President-the head of the ExeCutive Branch.

This accountability ensures compliance with Department policy, and is oftenrecogriized by the

Members ofCongress who write.to the Departmentto encourage various U.S. Attorneys' Offices

to focus on a particular area oflaw enforcement.

The Attorney General and the Deputy Attorney General·are responsible for evaluating the

performance of the United States Attorneys and ensuririg that they are-leading their offices

effectively. It should.come as no surprise to. anyone that, in an org~ation as large as the

JustiCe Department; U.S', Attomeysare removed or asked or encouraged to resign from time to

time.. However, in this Administration U.S. Attorneys are never-repeat, never-removed, or

asked or encouraged to resign, in an effort· to retaliate against them, or interfere with, or

inappropriately influence a particular investigation, criminal prosecution, or civil case. Any

suggestion to the contrary is unfounded, and it irresponsibly undermines the reputation for

impartiality the Department has earned over many years and on which it depends.

Turnover in the position ofU.S. Attorney is not uncommon and should be expected,

particularly after a U.S. Attorney's four-year term has expired. When a presidential election.

results in a change of administration, every U.S. Attorney leaves and the new President

nominates a successor for confirmation by the Senate. Moreover, U.S. Attorneys do not
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necessarily stay in place even during an administration.· For·ex~ple, approximately half of the

U.S. Attorneys appointed at the beginning ofthe Bush Administration had left office by the end

of 2006. Of the U.s. Attorneys whose resignations have been the subject ofrecent discussion,

each one had served longer than four years prior to being asked to resign..

Given the reality of turnover among the United States Attorneys, our systemdepends

heavily on the dedicated service of the career investigators and prosecutors. While a new US.

. Attorney may articulate new priorities or emphasize different types ofcases, the effect of a U.S.

Attorney's departure on an existinginvestigation is, in fact, minimal, andtllatis asitshouldbe;

. The career civil servantswho prosecute federal criminal cases are dedicated professionals and an

effective U.S. Attorney relies on the professional judgment of those prosecutors.

The leadership of an office is more than the direCtion of individual cases. Itinvolves

.. rttanaging liniited resources,maintaitringhigh morale in the office, and building relationships

with federal, state, andJocallawenfor~eJllent part;ners. When ~ U.s. Attorney submits hisor her

resignation, the Departrnent must firstdete~e~howiU serve temporarily as interim U.S.

Attorney. The Department has an obligationto ensure that someone is able to carry Qutthe

important function ofleadinga U.S. AttorneY's Office during the period when there is nota

. presidentially-appointed, Senate-confirmed United States Attorney. Often, the Department looks

to the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S.

Attorney on an interim basis. When neither the First Assistant nor another senior manager in the

. office is able or willing to serve as iDterim U.S. Attorney, or when the appointment of either

would not be appropriate in the circumstances, the Department has looked to other, qualified

Department employees. For example, in the District ofMinnesota and the Northern District of

Iowa, the First Assistant took federal retirement'at or near the same time that the U.S. Attorney

resigned, which required the Department to select another official to lead the office.

3
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. At no time, however, has the Administration sought to avoid the confinna:tion process in

the Senate by appointing an interim U.S: Attorney and then refusing to move forward-in
. . . - .

.consultation with home-State Senators----onthe selection, nomination, confinn:ation and

appointment of a new U.S. Attorney. Not once. In every single case where a vacancy occurs, the

Bush Administration is committed to.having a United States Attorney who is confinnedby the

Senate. And the Administration's actions bear this out Every time a vacancy has arisen, the

President has either made a nomination, or the Administration is working.to select candidates for

nomination. Theappoinfinent ofU.S. Attorneys by and with the advice and consent of the

Senate is unquestionably the appointment method preferred by the Senate, and it is

unquestionably the appointment method preferred bythe Adniinistration.

However, while that nomination process continues, the Departmentfuust have a leader in

place to carry out the important work of these offices. To ensure an effective and smooth

transition during U.S. Attorney vacancies, the office ofthe U.S. Attorney must be filled on an

4
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interim basis. To do so, the Department.relies onthe VacancyRefonn Act (''VRA''), 5U.S.C. §

3345(a)(1), when the First Assistant is selected to lead the office, or the Attorney General's

appointment authority in 28 U.S.C. § 546 when another Department employee is chosen. Under

the VRA, the FirstAssistant may serve in an acting capacity foromy 210 days, unless. a

nomination is made during that period. Under an Attorney General appointment, the interim

U.S~ Attorney serves until a nominee is confirmed the Senate. There is no other statutory

authorityfor filling such avacancy, and thus theuse of the Attorney General's app~intment

authority, as amended last year' signals nothing other than a decision to have an interim U.S.

Attorney who is not the First Assistant. It dOes not indicate an intention to avoid the

confirmation process, as 80mehave.suggested.

H.R. 580 would supersede last year's amendment to 28 U.S.C. § 546 that authorized the

Attorney General to appoint· an interimU;S. Attorney~to serve until a person fills the position by·

being confinned by the Senate and appointed by the President. Last year's amendment was

intended to ensure. cO]Jtipuity ofoperations in the event of a U.S. Attorney vacancy that lasts

. longer than expected. H;R. 580 would not permit the Attorney General's authority under current

law to be tested in practice.

Prior to last year's amendment, the Attorney General could appoint an interim U.S.

Attorney for the first 120 days after a vacancy arose; thereafter, the district court was authorized

to appoint an interim U.S. Attorney. In cases in which a Senate-confirmed U.S. Attorney could

not be appointed within 120 days, the limitation on the Attorney General's appointment authority

resulted in recurring problems. Some district courts recognized the conflicts inherent in the

appointment of an interim U.S. Attorney who would thenha~e matters before the court-not to

mention the oddity of one branch of government appointing officers of another-and simply

refused to exercise the appointment authority. In those cases, the Attorney General was

5
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consequently required to make multiplesuccessiv~ 120-day interim appointments. Other district

courts ignored the inherent conflicts anq sought to appoint as interim U.S. Attorneys wholly

.unacceptable candidates who lacked the required clearances or appropriate qualifications~
./

Two examples demonstrate the shortcomings of the previous system and the system

contemplated in H.R. 5.80. During President Reagan's Administration, the district court

appointed in the Southern District of West Virginia an interim U.S. Attorney who was neither a

Justice Department employee nor a cleared individual. The new U.S. Attorney sought access to

law-enforcement sensitive investigative materials relatedto the office's most sensitive public

corruption investigation. The problem was that the interim U.S. Attomey had no clearancesor

had then undergone a background invesp.gation so that the Attorney Genenl1 and· the Federal

Bureau of Investigation could have complete confidence in the individual. The appointment

forced the Department to remove the c:ase files from the U.S. .Attorney's office and bring them to

Washington. In the end, the Department expedited the nomination ofthe permanent U:S.

Attorney and appointed him to replace the court-appointed individual pending hisconfiqnation.

In a second case, occurring in2005,the district court appointed as interim U.S. Attorney

in South Dakota an individual who similarly was not a Department of Justice orfederal employee

and had never undergone the appropriate background check. As a result, the interim U.S.

Attorney could have no access to classifiedinformation. The U.S. Attorney could not receive

. information from his district's anti-terrorism coordinator, itsJoint Terrorism Task Force, or its

Field Intelligence Group. In a post 9/11 world,' this situation was unacceptable;

Despite these two notorious instances, in most cases, the district courts have simply

appointed the Attorney General's choice as interim U.S. Attorney, revealing the fact that most

judges have recognized the importance of appointing an interim U.S. Attorney who enjoys the

6
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confidence of the Attorney GeneraL In otherwords,themost impo~tfactorin the selection of

past court-appointed interim U.S. Attorneys was the Attorney General's recommendation. By

foreclosing the possibility ofjudicial appomtmentof interim U.S~ Attorneys unacceptable to the

Adniliiistration, lastyear's amendment to Section 546 appropriately eliminated aprocedure that

created unnecessary problems without any apparent benefit.

The Department's principal objectionto H.K 580 is that it would be inappropriate, and
- -

inconsistent with sound separation ofpowers principles, to vest federal courts with the authority

to appoint a critical Executive Branch officer suchas a UnitedStates Attorney. We are aware of _

no other agency where federal judges-members of a separate branch of govemment--.appoint

on an interi1l1basis senior, policymaking staffof an agency. Such a judicial appointee would

have-authority for litigating the entire federal criminal and civil docket before the very district

court to whom he or-she was beholden-for the appointment. This arrangetnent, at a minimum,

gives rise to an appearance of potential conflict that undermines the performance or perceived

perform3llce ofboth the Executive and.Judicial 13ranches. Ajp.dg~maybe_inclined to selecta

U.S. Attorney who shares the judge's id~logicalor prosecutorialphilosophy. Or a judge may

select a prosecutor apt to settle cases and enter plea bargains, so as to preserve judicial resources.

See Wiener, Inter-Br3llch Appointments After the Independent Counsel: Court Appointment of

United States Attorneys, 86 Minn. L. Rev. 363,428(2001) (c.oncluding that court appointment of

interim U.S. Attorneys is unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner,

consistent with the application ofcriminal enforcement policy under the Attorney General.

Court-appointed U.s. Attorneysfwould be at least as accountable to the chiefjudge of the district

court as to the Attorney General, which could, in some circumstances become untenable. In no

context is accountability more important to our society than on the front lines oflaw enforcement

7
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and the exercise ofprosequtorial discretion, and the Department contends that the chief

prosecutor should.be accountable· to the Attorney General, the President, and ultim~tely the

people.

. .

H.R. 580 appears to be aimed at addressing a problem that has not·arisen. The

Administration has repeatedly demonstrated its commitment to having a Senate-confinned U.S.

Attorney in every federal district. As noted, when a vacancy in the office ofU.S. Attorney

.ocellI'S, the bepartm~t typically looks first to the First Assistant or another senior manager in the

office to serve as an acting or interim U.S. Attomey. Whereneith~ the First Assistant nor

another senior manager is able or Willing to serve as an acting otinterim U.S. Attorney, or where
.' '-

their service would not be appropriate under the circumstances, the Administration has looked to

other Department employees to serve temporarily~ No matter which way a U.S. Attorney is

temporarily appointee\, theAdministration has consistently sought,· and will continu.e to seek, to

fill the vacancy-in consultation with home-State Senators-with a presidentially-nominated and

SeDJite-coIlf'i$edno.minee. The DepartmeIlt, therefore, does not believe~case has.beenomade to

repeal the current authority for appointitig interilii U.S. Attorneys.

Thank: you again for the opportunity to testify, and I look forward to answering the

Committee's questions.

~'
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Testimony
of

William E. Moschella.
Principal Associate Deputy Attorney General

U.S~ Department ofJustice

ComJDittee on the Judiciary
United States House of Representatives

"H.R. 580, Restoring Checks and Balances in the Nomination Process of U.S.
Attorneys" .

March 6, 2007 .

Chairw()man Sanchez, Congressmari Cannon, and members ()f the

Subcommittee, thank you for the ~nvitation to discuss the importance Of the'

Justice Department's United States Attorneys.

Although - as previously noted by the Attorney General arid the Deputy

Attorney General in their testimony, the DepartmentofJustice continues to

believe- the Attomey General's current ~nterimappointmentauthority is good
. .

policy. and has concerns about H.R.580; the "Preservin~United States Attorneys

Independence Act of 2007," the Department looks forward to working with the

Committee in an effort to reach common ground on this important issue. It should

be niade clear, however. that despite the speculation. it was never the objective of

the Department when exercising this intelim appointment authority, to

circumvent the Senate continnation process.
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Some background. As thechieffederallaw~enforcementofficers in their districts, out 93

U.S. Attorneys represent the Attorney General and the Department ofJustice throughout the

United States. U.S. Attorneys are not just prosecutors; they are government officials charged

with managing and implementing~e policies and priorities of the President and the Attorney

General. The Attorney General has set forth key priorities for the Department of Justice, and in

each of their districts, U.S. Attorneys lead the Department's efforts to proteCt Amencafrom

terrorist attacks and fight violent crime, combat illegal drug trafficking, ensure the integrity of

government and the marketPlace, enforce our immigration laws, and prosecute crimes that

~ndanger children andfarnili~includingchildpornography, obscenity, and human trafficking.

United States Attorneys serve at the pleasure ofthe President and report to the Attorney'

General in the discharge oftheir offices; Like any other high-ranking officials in the Executive

Branch, they may be removed for any reason or no reason. The Department ofJustice--,-including
. .

the office of United States Attorney-was created precisely so that the government's legal

business could be effectively managed and carried out through a coherentprogram under the

supervisiQl1ofthe,,Att.PmeyGeneral. Unlikejudg¢s,whoaresupposedwactilldbpendentlyof

those who nominate them, U.S. Attorneys are accountable to the Attorney General. And while

us Attol11eys are charged with making prosecutOlial decisions, they are also duty bound to

implement and further the Administration's and Department's priorities and policy decisions.

Prosecutorial authority should be exercised by the Executive Branc'h in a unified manner.

consistent with the application ofcriminal enforcement policy under the Attorney General; In no

-2-
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context is accOlintabilitY more important to our society than on the front lines oflawenforcement

and the exercise of prosecutorial discretion. Thus, United States Attorneys are, and should be,

accountable to the Attorney General.

. . • ~ ~ - { Fonniltted: Indent: Arst line: .O' •

___The Attorney General and the Deputy Attorney General· are reSponsible for evaluating the

perfonnance of the United States Attorneys and ensuring that they are leading their offices
.' Deleted: It should cOme uno surprise

effectively. JP~i!n_<?rg~i~~ti_op:as Jarg~ _~ tl!e~ J~u~!i~e_ D~~ep1_ tl~S~ ~\tt~!l!e~!l~.:.r~py~~9! _~ '.' _.?,.~_.ID....."'~-'•...:that,""i........-...._----

asked or encouraged to resign from time to time. However, in this Administration U,S.
. • I. " . .

Attorneys are never-repeat, never-removed, or asked or encouraged to resign, in an effort to

retaliate against thetll; or interfere with, or inappropriately influence a particular investigation,

.1 criminal prosecution, or civil case. •.. . __ ._ ... _

Turnover in the position ofU.S, Attorney is not uncommon and should be expected,

particulaTly after a u.s. Attorney's four-year tenn has expired, When a presidential election

results in a change ofadministration, every U.S, Attorney is asked to resign sathe new President

can nominate a successor for confirmation by the Senate. Moreover, u.s. Attorneys do not

necessarily stay in place even during an administration. F()rexample, approximately halffis this

right? -1 think it was onlyabout35JpfthetJ.S.Attorneys app()jnte~aiilieb~~tlnin$Ofthe

Bush Administr;ationhad left office by the end of2006; .Of the U.S. Attorneys whose

resignations have been the subject of recent discussion, each one had served longer than four

years prior to being asked to resign.

- 3 -
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. Given the reality ·of turnover among the U.S. Attorneys, our system depends ?n the

.dedicated service of the career investigators andprosecutQrs. While a new Administration may

articulateriew priorities or emphasize differerit types ofcases, the effect ofaU.S. Attorney OR an
'. . . .- { Deleted: and that u

ongoing investigationor pT9secution is, in fact, minimal"Jl§jt,:~hP!1!d_ ~e~ _"The_~a.!'~ ~ivj~ ,.,"

servants who prosecute federal criminalca.ses are dedicated professionals and an effective U.S.

Attorney relies on the professional judgment of those prosecutors.

The leadership ofan offic~ is more than the direction ofindividual cases; It involves

managing limited resources, maintaining high morale itl the office, and building relationships

with federal, state and local iaw enforcement partners. When.a U.S. Attorney submits his or her

'resignation, the Department must first determine who will servetemporariiy as interim U.S.'

Attorney. The Department has an obligation to ensure that someone is able to carry out the

.important functionofleading a U.S. Attorney's Offlce during the period when there is not a

presidentially-appointed, Senate-confirmedU.S. Attorney. Often, the Department looks to the

First Assistant U.S. Attomey or another seniorma.nager in the office· to serve as U.S. Attorneyon
,,:

an interim basis. When neither tJ:te First Assistant nor anotl;1er senior manager in the office is

able or willing to.serveas interim U.S: Attom~y, Or wltentheappointment ofeither vvouldnot be

appropriate in the circumstances, the Department has looked to other, qualified DePartment

employees. For example, in the District of Minnesota and the Northem District ofIowa, the First

Assistant took federal retirement'at or near the same time that the U.S. Attorney resigned, which

required the Department to select another official to lead the office.

-4-
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is committed to having a Senate-confirmed U.S. Attorney. And the Administration's actions bear

, { Deleted: t no time. however.~

the Senate by appointing an interim U.S. AttorneY and then refusing to move fOlWard-in

consultati<>n with home-state Senators-on the selection, nomination, confirmation and
. . . . . -{ Deleted: Not once.

appointment.of a new U.S. Attorney. })} ~~~ry f~e_"Y~C?~ .!lY.!l~l!D_CY _O~~\!~,_ t!l~ Ad.!l!i!.lis!@~Q~ ,.. _ ,,'~'- {....DeI_'.~eted__: _,in..:g\o;....--,.._~ _

,1Deleted: Every tim•• vacancy baa

this out In each instance,.~~}~!~sjc:!~nJ~it~C?J!.~ .!l!a~d~il_I!.0.!l!i!'l!t!~n.1 .!l! !h_e_~<!J!lini~t[a.!i~!.l i~ __ ' " IriIea, .

working to select candidates for nomination. The appointment ofU.S. Attorneys by and with the

advice and consent of the Senate is unqu~stionably the appointment method preferred by the

Senate, and it is unquestionably the appointment method preferred by the A,dministrati<>n,

Since January 20, 2001, 124 new U.S, Attorneys have been nominated by the President
. .

and confirmed by the Senate. On March 9, 2006, the Congress amended the Attorney General's

authority to appoint interim U.S. Attorneys, and 18 vacancies have occurred since that date. This

amendment has not changed our commitment to nominating candidates for Senate confirmation,

In fact, the Administration has nominated a total of 16 individuals fOT Senate consideration since

the appointment authority was amended, with 12 of those nominees having been confirmed to

date; Ofthe 18 vacancies that.haveoccurred since the time that the lawwas amended, the

Administration has nominated candidates to fill six of these positions, has interviewed candidates

for nomination for eight more positions, and is waiting to receive names to set up interviews for

the remaining positions-all in consultation with home-state Senators,

-5-
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However, while that nomination process continues, the Department must have a leaqer in

U.S.C. § 3345(a)(1), when the First Assistant is selected to lead the office, or the Attorney

General's appointment authority in 28 U.S.C. § 546 when another Department employee is

ensure an effective and smooth transition during U.S. Attomeyvacancies, the office of the U.S..

Deieted:. T
" ~~~---..:...--

place to carry out the important work of these offices and to ensure continuity ofoperations. .T~~ _' ./ " =:-~ To do so, theDepanment

,~~~---------I Deleted: Under the \IRA, the Fint
," " Assistant may serve in In acting c:&pacity

I I for ouly 210daYl, IUlIeu a nomination u
I I made durinSlhst period. Under an

Attorney must be filled on an interim basis, either under the.'{l!c~~r~~(0!J!i.:.~':.tJ~~).1? .1' " AtlllrDey Gcmersl appoin1ntellt, the inlaim
, u.s. AItomcy serves UIIIiI a nominee is

I COIlfirinea the Senate. There is DO other.
,'. stsIUloiy audlority for filling such a
I VSCSIIC)', and thus the use oft&e AtlllrDey

" GeocraI's appoinlmalt suthority, as
I amcmded·1ast year, sisua!s IIOlhing other
I than a decision lD have an interim OS.
I AtlllrDey who is not the Fint Assisl:mt; It

chosen. .t;nsuri·ng that the interim and Ilerntanent ap120intment process runs sm.oothl\: and ,' does not indic:ale an in1elltion to avoid the .
~OII proceas, as some have
sugested. .

Committee's questions.

Congress on this issue.

effectively will be the focus afthe Department's efforts to reach common ground with the
I Deleted: 1

I ";a. SIll WOUldlu~e4e last yeu'l
" ameadmeat 1lO 28 U.S~c.§ S46 thIl

, ~ tbe Attorney GtnerslllO appoint
I In inlel'iul U.s. AdIimcy lO.setve unlil a

\' petIOI1fi1111he poaitioa.by beiDa
~ ~ - _ - ~ - - - - - - - - _ - - - - _ - • ..J , coafitmed by theSeD:aIeADdlJlPoinllld by

, the Plesideat. LUt yQi'1 amendment was
. fi th . th' iDleIIded 10 eos1lIe c:oatiauitYofoperations

.T.ha!l~ Y9U alrc!tn. or e opp~~~ty_t9 _t~s!i.fy, .3.!ld.1 !<!q,k_(ony~r~tc? ~!l~\y~nA _~ ", \, iJJ,theeveJltofaU~S.AlIoraeyvaeancy

, " i"lhst~· !aatII Io..lip:;;,;.•.~than;;;.;;.~.. I';.;;.~:;;.';,;;.;;;;.'.' ..:':...__

Form.~: Irtc:lent; Arst line: o·
Deleted: Prlotto Iut~a aniendmem.
the Allomey General cOuld appoint ..
interim U.S. AtiDmey fur the first 120
da;" after a VSl:IIIc:y lU1lIe; thereafter. the
dislri<:t cOurt was authorized to appoint in
interim U.S. AtiDmey. In CSIeI in which a
Senate-coafiime U.S. AtlllrDey could not
be appointed withla 120 da~ the
limitstion 011 the Attomey GeaenI's
appointmenta~ reaulted Ia
rec:uniDg pro!IlemI. SOII!e dUtrii:t courtI
recognized !lie.c:Onfticli inherent in Ihe
aj,poinlmCiit OfSII·inlaim U.S; AtlllrDey
whoWC!uld t\ieQ haWDllltetl befilriltbe
~to inentioil thn"idity otone
branch of BoVCimnent appointing oflic:crs
of IDCllber-mIlllmply refused to exerciae
the appoin1ment authority. In tholCl c:ai"",
the AlIoraey General was c:owequently
required 1lO rna)a, multiple, suc:c:eSlive
12ll-day inlaim Ippolabnenll. Other
district _ ilDored the inherent
COIifticts and soupt 1lO appoint as inlaim
U.S. Attorneys whoUy uoac:c:eplable
CSlIdidlles who Iaclced the required
clearances or appropriate qualiftClli..... 1,
Two examples demOllSlJale the
shortl:Ominp ofthe previous system.
Owing President Reagan'l
Adminislration, the district court l.:':Tif
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Page 6: [1] Deleted . .oprison,;..c 3/6/2007.0:i3:QoAM

Prior to last year's amendment, the Attorney General could appoint an interim

u.s. Attorney for the first 120 days after a vacancy arose; thereafter, the district court was

authorized to appoint an interim U.S. Attorney. In cases in which aSenate-eonfinned

U.S. Attorney could not be appointed within 120 days, the limitation on the Attorney

General's appointment authority resulted in recurring problems. Some district courts

recognized the conflicts inherent in the appointment of an interim U.S. Attorney who .

would then have matters before the cotut-not to mention the oddity ofone branch of

government.appointing officers of another-and simply refused to exercise the

appointment authority. In those cases, the Attorney General was consequently required to

make multiple, successive 120-day inte~ appointments~ Other district cotuts ignored

the inherent conflicts and sought to appoint as 4lterim U.S; Attorneys wholly

unacceptable candidates who lacked the required clearances or appropriate qualifications.

Two examples demonstrate the shortcomings of the previous system. During

President Reagan's Administration, the district cotut appointed in the Southern District of

West Virginia an interim U.S. Attorney who was neither a Justice Department employee

nor an individual who had been subjectto a FBI background review. The cotut-appointed

U.S. Attorney, who had ties to a political party, sought access to law-enforcement

sensitive investigative materials related to the office's most sensitive public corruption
~

investigation, which was targeting a state-wide leader of the same party. The problem

was that the interim U.S. Attorney had no clearances and had neit undergone a
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background investigation so that the Attorney General and the Federal Bureau of

Investigation could have complete confidence in the individual or his reasons for making

inquiries into the case. The appointment forced the Department to remove the case files

from the U.S. Attorney's Office in order to protect the integrity of the investigation and

prohibit the U.S. Attorney from making any additional inquiries into the case. To resolve

the problem, the Department expedited a nomination for the permanent U.S. Attorney

and, with the extraordinary assistance of the Senate, he was confirmed to replace the

court-appointed individual within a few weeks.

In a second case, occurring in 2005, the district court attempted to appoint an

individual who similarly was not a Department of Justice or federal employee and had

never und.ergone the appropriate background check. As a result, this individual would not

have been pennitted access to classified information and would not have been able to

receive information from his district's anti-terrorism coordinator, its Joint Terrorism Task

Force, or its Field Intelligence Group. In a' post 9/11 world, this situation was

unacceptable. This problem was only re~olved when the President recess-appointed a

. career federal prosecutor to serve as U.S. Attorney until a candidate could be nominated

and confirmed.

Notwithstanding these two notorious instances, the district courts in most

?/

instances. have simply appointed the Attorney General's choice as interim U.S. Attorney,

revealing the fact that most judges have recognized the importance of appointing an

interim U.S. Attorney who enjoys the confidenc~ of the Attorney General. In other
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words, the most important factor in the selection ofpast court~appointed interim U.S.

Attorneys was the Attorney General's recommendation. By foreclosing the possibility of

judicial appointment ofinterim U.s. Attorneys unacceptable to the Administration, last

year's amendment to Section 546 eliminated a procedure that ina minority ofc,ases

created unnecessary problems without any apparent benefit.

The Department's principal concern with H.R. 580 is that it would be inconsistent

with separation of powers principles to vest federal courts with the authority to appoint a

critical Executive Branch officer such as a U.S. Attorney. We are aware o£no other

agency where federal judges",:-members of a separate branch ofgovemment~appointon

an interim basis senior,policymaking staffof an agency. Such a judicial appointee would

have authority for litigating the entire federal criminal and civil docket before the very

district court to whom h~ or she was beholden for the appointment. This arrang~ent, at
. .

a minimum, gives rise to art appearance ofpotential conflIct that undennines the

perfonnance, or perceived perfonnance, ofboth the Executive and Judicial Branches. A

judge may be inclined to select a U.S. Attorney who shares the judge's ideological or

prosecutorial philosophy. Or a judge may select a prosecutor apt to settle cases and enter

plea bargains, so as to preserve judicial resources. See Wiener, "Inter-Branch .

Appointments After the Independent Counsel: Court Appointment ofUnited States

Attorneys," 86 Minn. L. Rev. 363, 428 (2001) (concluding that court appointment of

interim U.S. Attorneys is unconstitutional).
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Prosecutorial authority should be exercised by the Executive Branch ina unified

manner, consistent with the application ofcriminal enforcement policy under the

Attorney General. In no context is accountability more important to our society than on

the front lines of law enforcement and the exercise of prosecutorial discretion. United

States Attorneys are, and should be, accountable to the Attorney General.

The Administration has repeatedly demonstrated its commitment to having a

S~nate-confir.med U.S. Attorney in everylederal district, thereby calling into question the

.
need for H.R. 580. As noted~ when a vacancy in the office ofU.S. Attorney occurs, the

. Department typically looks first to the First Assistant or anothe~ senior manager in the

office to serve as an acting or interim U.S. Attorney. Where neither the First Assistant

nor another senior manager is able or willing to serve as an acting or interim U.S.

Attorney, or where their service would not be appropriate under the circumstances, the

Administration has looked to other Department employees to serve temporarily. No

matter which way a U.S. Attorney is temporarily appointed, the Administration has.

consistently sought, and will continue to seek, to fill the vacancy-in consultation with

home-State Senators-with a presidentially-nominated and Senate-confirmed nominee.

~.
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From: Jonathan Felts

Sent: Sunday, February 04, 2007 3:40 PM

To: Scott Jennings

Subject: Re: Bud Cummins

.Yes...yes (did.
· If I am lucky, she will leave and I will start going to those meetings just in time to get subpoenoed.

Be advised, if my choice is hire a lawyer and defendTG or cuta deal? Just call me Ari if that happens.

-----Original Message--~
From: Scott Jennings

· To: Jonathan Felts
Sent: Sun Feb 0410:25:152007
SUbject: RE: Bud Cummins

Did you pick up in here that someone at DoJ is starting to blame "those outside of DoJ" involved in the process: ..

From: Jonathan Felts
.Sent: Sun 2/4/2007 10:24 AM
To: Scott Jennings
SUbject: Re: Bud Cummins

Unreal.

---Original Message----
From: Scott Jennings

· To: Jonathan Felts
Sent: Sun Feb 04 10:03:08 2007
Subject: Bud Cummins

Why DoJ hasn't gone after this guy y'et is beyond me.

U.S. Attorney Firings Set Stage for Congressional Battle

By Dan Eggen
<i Washington Post Staff Writer

Sunday, February 4, 2007; AD?

H.E. "Bud" Cummins III had served for five years as the U.S. attorney in Little Rock -- a job he obtained in large
part because of his credentials as a longtime GOP lawyer and avid supporter of President Bush.

HJC 10164



So Cummins, 47, was more than a little surprised when he got a call from the Justice Department last year asking
him to resign. He was told there was nothing wrong with his performance,· but that officials in Washington wanted
to give the job to another GOP loyalist. .

"I don't think many of us were aware that the administration might want to ask someone to step aside just to give
someone else an opportunity~" said Cummins, who left office in December and was replaced by J. Timothy Griffin,
a former aide to presidential adviser Karl Rove. "The precedent was that once you were appointed, assuming you
were successful in office, you were there until there was a change in the White House."

Cumminswas the first in a wave of seven U.S. attorneys to be fired by the Justice Department, a move that has
prompted sharp criticism from Democrats.in Congress. and has set the stage for a legislative battle over the
attorney general's power to appoint federal prosecutors.

Six of the prosecutors received calls notifying them of their firings on a single day shortly before Christmas,
officials said, incliJding the U.S. attorney who oversaw a prominent public corruption probe.in San Diego and a
prosecutor in New Mexico whose life as a military lawyer was portrayed by Tom Cruise in the movie "A Few Good
Men/' Most have told colleagues that they have no idea why they were shoved out, according to aides.

A little-noticed provision passed last year allows Attorney General Alberto R. Gonzales to appoint interim U.S.
att~rneys indefinitely without seeking approval from the Senate. Fearing an attemptedend run around
.congressional prerogatives, both House and Senate Democrats have introduced legislation to repeal the
provision. The Senate Judiciary Committee is scheduled to hold a hearing on the issue Tuesday.

"The U.S. attorneys' job is too important for there to be unnecessary disruptions, or worse, any appearance of
undue influence," Sen. Dianne Feiilstein <http;/lprojects.washingtonpost.com/congress/members/fOOO062/> (0
Calif.) said in a floor speech last month.

Gonzales and his aides say that they intend to seek Senate approval for every new U.S. attorney and that the old
system, which allowed federal judges to appoint replacements, has both practical and constitutional problems.
Justice Department officials also defend Gonzales's right to fire U.S. attorneys at will and have suggested that
each of the recently dismissed prosecutors had·performance problems. .

"Every U.S..attorney, like the attorney generalofthe UnitedStates, serves althe. pleasure of the president,"
GonzaleS said iil a recent interViewlNith TheWashingtt:m Post. "We can be asked to leave at any thne; we can be
asked to leave for any reason."

He added later: "From time, to time we make an evaluation as to whether we believe we can put in people who
can produce better results, who can do a better job."

But there is also evidence that broader political forces are at work. One administration official, who spoke on the
condition of anonymity in discussing personnel issues, said the spate of firings was the result of "pressure from
people who make personnel decisions outside of Justice who wanted to make some things happen in these
places."

Several of those fired have already left, and the rest will be gone by the end of the month.

The dismissals include the heads of two of the most important U.S. attorneys' offices in the country: Carol S. Lam
in San Diego and Kevin Ryan in San Francisco. The others were John McKay in Seattle; David C. Iglesias in New
Mexico; Daniel G. Bogden in Nevada; and Paul K. Charlton in Arizona. All declined to comment for this story.

Ryan's departure was perhaps the least surprising because his tenure had been marked by public complaints
about plummeting morale and high staff turnover. But Lam's departure has been more controversial, prompting
public complaints from the head of the local FBI field office and questions from Sen. Patrick J. Leahy
<http://projects.washingtonpost.com/congress/members/1000174/> (D-Vt.), Rep. John Conyers
<http://projects.washingtonpost.com/congress/members/c000714/> Jr. (D-Mich.) and others. Some Democrats
speculated that the administrationwas attempting to undermine the ongoing corruption probe centered on former
representative Randy "Duke" Cunningham (R-Calif.), which was overseen by Lam.
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"We have people from the FBI indicating that Carol Lam has not only been a straight shooter but a very good
prosecutor," Feinstein said. "Therefore, it is surprising to me to see that she would be, in effect, forced out,
without cause. This would go for any other U~S. attorney among the seven who are on that list."

Justice Department officials - who discussed personnel issues on the condition of anonymity -- said that Lam's
.record was far more mixed, noting that prosecutions of firearms offenses plunged during her tenure and that she
personally oversaw a major health~care fraud case that ended in a mistrial.

Another surprise was the firing of McKay, Whom Cummins described as "a rock-star U.S. attorney" and whose
·effort to build a law enforcement database is the template for a new nationwide program at Justice, McKay was
also rebuffed for a federal judgeship at the same time.

Like President Bill Clinton before him, Bush removed nearly all the U.S. attorneys when he came into office and
replaced them with his own Senate-confirmed appointments. Under previous statutes, the attorney general had
the power to appoint an interim prosecutor for 120 days in the case of a vacancy, but then it was up to the local
district court to make an appointment until the Senate approved a final piCk.

Gonzales and many legal experts say that arrangement was a troubling intrusion on the separation of powers
between the independent branches of government.

A new provision, which was quietly tucked into USA Patriot Act reauthorization legislation last year, allows
Gonzales to appoint interim prosecutors indefinitely. Not counting the recent dismissals, there have been ·11
vacancies since the measure was enacted, and Justice Department officials said they will provide nominations to
the Senate for each position. .

Feinstein and other Democrats fear the provision would allow an attorney generalto avoid Senate confirmation of
U.S. attorneys altogether and are proposing a return to the previous system.

a. Mahlon Brown III, a former U.S. attorney for Nevada who now heads the National Association of Former United
States Attorneys, said most members ofthe group are in "shock and awe" .over the wave of firings. "it goes
againstall tradition, and it's very troubling to a lot of us," Brown said.

But Dennis W. Boyd,.executive director of the National Association of Assistant U.S. Attorneys; which represents
currently employed federa/prosecutors, said many of the group's members "do not see it as particularly unusual."
Seven firings among 93 U.S. attorneys offices are not that many, Boyd added.

Cummins said "the political aspect of it shouldn't really be a shock to anybody," noting his own status as an active
Republican lawyer who served as one of Arkansas's electors committed to Bush in 2000.

"Every U.S. attorney knows they serve at the pleasure of the president," he said.
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From:
Sent:
To:
Subject:

Jonathan Felts
Sunday, February 04, 2007 5:08 PM
Jane Cherry
RE: Bud Cummins

Ah yes - I recall.
Good ole TG - the one man more self-involved than myseif?

--~--Original Message-~--

From: Jane Cherry
Sent: Sunday, February 04, 2007 4:04 PM
To: Jonathan Felts .
Subject: Re: Bud Cummins

My mom was really fretting about this a lot. - just the guilt of knowing about it and being
angry with Tim for talking to her about it - and I told her repeatedly not to worry. I do
feel bad for that.

-~--~Original Message----
From: Jonathan Felts
To: Jane Cherry
Sent: Sun Feb 04 16:00:04 2007
Subject: RE: Bud Cummins

Well, we will have to blame someone.

-----Original Message---~

From: Jane Cherry
Sent: Sunday, February 04, 2007 3:54 PM
To: Jonathan Felts
.Subj ect :Re: Bud Cummins

Haha. Yeah Scott sent this to me this morning and then tried .to blame me for the whole
thing.

-~---Original Message----
From: Jonathan Felts
To: Jane Cherry
Sent: sun Feb 04 14:24:30 2007
Subject: Bud Cummins

You already see this I assume?

Methinks that TG hurt himself pretty bad with how he handled things with Bud.

I think Bud is not being much of a team player, but, I'm not shocked that his dislike for
TG is more than his like forPOTUS.

U.S. Attorney Firings Set Stage for Congressional Battle

By Dan Eggen
Washington Post Staff Writer
Sunday, February 4, 2007; A07

H.E. "Bud" Cummins III had served for five years as the U.S. attorney in Little Rock -- a

1
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job he obtained in large part because of his credentials as a longtime GOP lawyer and avid
supporter of President Bush.

So Cummins, 47, was more than a little surprised when he got a call from the Justice
Department last year asking him to resign. He was told there was nothing wrong with his
performance, but that officials in Washington wanted to give the job to anot~er GOP
loyalist.

"I don't think. many of us were aware that the administration might want to ask someone to
step aside just to give someone else an opportunity," said Cummins, who left office in
December and was replaced by J.Timothy Griffin, a former aide to presidential adviser
Karl Rove. "The precedent was that once· you were appointed, assuming you were successful
in office, you were there until there was a change in the White House."

Cummins was the first in a wave of seven U.S. attorneys to be fired by the Justice
Department, a move that has prompted sharp criticism from Democrats in Congress and has
set the stage for a legislative battle over the attorney general's power to appoint
federal prosecutors.

Six of the prosecutors received ca~ls notifying them of their firings on a single day
shortly before Christmas,officials ·said, including the U.S. attorney who oversaw a
prominent public corruption probe in San Diego and a prosecutor in New Mexico whose life
asa military lawyer was portrayed by Tom Cruise in the movie "A Few Good Men." Most have
told colleagues that they.have no idea why they were shoved out,accoiding to aides.

A little-notice<:i provision passed last year allows Attorney General Alberto R. Gonzales to
appoint interim U.S. attorneys indefinitely without seeking approval from the Senate.
Fearing an attempted end run around congressional prerogatives, both House and Senate
Democrats have introduced legislation to repeal the provision. The Senate Judiciary
Committee is scheduled to hold a hearing on the issue Tuesday.

"The U.. S. attorneys' job is too important for there to be unnecessary disruptions, or
worse, any appearance of undue influence," Sen. Dianne Feinstein
<http://projects.washingtonpost.com/congress/members/fO00062/> (D-Calif.) said in a floor
speech last month.

Gonzales and 'his aiqels say that they intend to seek Senat~ approval for· every new U. S.
attorney and that the old system, which allowed fed~ral judges to appoint replacements,
has both practical and· consd.tutional problems. Justice. Department officials also defend
Gonzales's right to fire U.S. attorneys at will and have suggested that each of the
recently dismissed prosecutors had performance problems.

"Every U.S. attorney, like the attorney general of the United States, serves at the
pleasure of the president," Gonzales said in a recent interview w1-th The Washington Post.
"We can be askeq to leave at any time; we can be asked to leave for any reason."

He added later: "From time, to time we make an evaluation as to whether we believe we can
put in people who can produce better results, who can do a better job."

But there is also evidence that broader political forces are at work. One administration
official, who spoke on the condition of anonymity in discussing personnel issues, said the
spate of firings was the result of "pressure from people who make personnel decisions
outside of Justice who wanted to make some things happen in these places."

Several of those fired have already left, and the rest will be gone by the end of the
month.

The dismissals include the heads of two of the most important U.S. attorneys' offices in
the country: Carol S. Lam in San Diego and Kevin Ryan in Sari Francisco. The others were
John McKay in Seattle; David C. Iglesias in New Mexico; Daniel G. Bogden in Nevada; and
Paul K. Charlton in Arizona. All deClined to comment for this story.

Ryan's departure was perhaps the least surprising because his tenure had been marked by
public complaints about plummeting morale and high staff turnover. But Lam's departure has
been more controve-rsial, prompting public complaints from the head of the local FBI field
office and questions from Sen. Patrick J. Leahy

2

HJC 10168



<http: lIprojects. washingtonpost. com/congress/members/1000174/> (O-Vt .. ), Rep. John Conyers
.<http://projects.washingtonpost.com/congress/members/c000714/> Jr. (D-Mich.) and others.
Some Democrats speculated that the administration was attempting to undermine the ongoing
corruptionprbbe centered on former representative Randy "Duke" Cunningham (R-Calif.), .
~hich was overseen.by Lam.

"We have people from the FBI indit~ting that Carol Lam has not only been a straight
shooter but a very good prO$ecutor," Feinstein s~id. "Therefore, it is surprising to me to
see that she would be, in effect, forced out, without cause. This would go for any other
U.S. attorney among the seven who are on that list."

Justice Department officials -- who discussed· personnel issues on the condition of
anonymity -- said that Lam's record was far more mixed, noting that prosecutions of
firearms offenses plunged during her tenure and that she personally oversaw a major
health-care fr~ud case that ended in a mistrial.

Another surprise was the firing of McKay, whom Cummins described as "a rock-star U.S.
attorney" and whose effort to build a law enforcement database is the template for a new
nationwide program at Justice. McKay was also rebuffed for a feder~l jUdgeship'at the same
time.

Like President Bill Clinton before him, Bush removed nearly all the U.S. attorneys when he"
came into office and replaced them with his own Senate-confirmed appointments. Under
previous statutes, the attorney general had the power to appoint an interim prosecutor for
120 days' in the case of a vacancy, but then it was up to the local district court to make
an appointment until the Senate approved a final pick.

Gonzales and many legal experts .say that arrangement was a troubling intrusion on the
separation of powers between the independent branches o·f government ~

A new provision, which was quietly tucked into USA Patriot Act reauthorization legislation
last year, allows Gonzales to appoint interim prosecutors ·indefinitely. Not counting the

"recent dismissals, there have been 11 vacancies since the measure was enacted, and Justice
Depart~ent officials said they will provide nominations to the Senate for each position.

Feinstein and other Democrats fear the provision would allow an attorney general to avoid
Senate confirmation of U.S. attorneys altogether and are proposing a return to the
previous system.

B. Mahlon Brown III, a former U.S. attorney for Nevada who now heads the National
Association of Former United States Attorneys, said most members of the group are in
"shock and awe" over the wave of firings. "It goes against all tradition, and it's very
troubling to a lot of us," Brown said.

But Dennis W~ Boyd, executive director of the National Association of Assistant U.S.
Attorneys, .which represents currently employed federal prosecutors, said many of the
group's members "do not see it as particularly unusual." Seven firings among 93 U.S.
attorneys offices are not that many, Boyd added.

Cummins said "the political aspect of it shouldn't really be a shock to anybody," noting
his ~wn status as an active Republican lawyer who served as ~ne of Arkansas's electors
committed to Bush in 2000.

"Every U.S. attorney knows they serve at the pleasure of the president," he said.

Ii'
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From,: KeUt:w,. Winfam K.

Sent: Monday, February 05, 2007 11 :00 AM

To: Oprison, Christopher G.

Subject: RE: Bibb - US Attorney. 0 NM

No--but the BI itself can't start witho~tBingaman's knowiitg. Thx

From: Oprison, Christopher G.
sent: Monday, February OS, 200710:48 AM
To: Kelley, William K.
Subject: Bibb - US Attorney, 0 NM

Bill - despite the current hold up from Bingaman's office regarding this vacancy, do you see any reason why DOJ
should NOT send Jim Bibb (who the President approved) the SF86 for him to start filling out? .

Christopher G. Oprison
Associate Counsel to the President
phone: (202)456- '
fax: (202) 456-

it"
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FW:BACKGROUND: U.S. ATTORNEY NOMINATIONS AND INTERIM APPOINT... Page IofiS. .

From: Perino, Dana M.
Sent: Wednesday, February 07, 2007 8:36 AM
To: Kelley, William K.
Subject: FW: BACKGROUND: U.s. ATTORNEY NOMINATIONS AND INTERIM APPOINTMENTS BY THE
ATTORNEY GENERAL ..

Are you available to talk about thi~?

Fl'C)m: Scolinos,Tasia [mailto:Tasia.Scolinos@usdoj.gov]
sent: Wednesday, February 07, 2007 8:02 AM
To:. Perino, Dana M.
Cc: Martini catherine
Subject: FW: BACKGROUND: U.S. ATTORNEY NOMINATIONS AND INTERIM APPOINTMENTS BY THE
ATTORNEY GENERAL

With the hearing this week, I thought you might find this background information helpful.

Overview:

• In every single case, it is a goal of the Bush Administration to have a U.S. Attorney that is
confirmed by the Senate. Use of the AG's appointment authority is in no wayan attempt to
circumvent the confirmation process. To the contrary, when a United States Attorney submits his
or her resignation, the Administration has an obligation to ensure that someone is able to carry
outthe important function ofleading a U.S. Attorney's office during the period when there is not
a presidentially-nominated, senate-confirmed (PAS) U.S. Attorney. Whenever a U.S. Attorney
vacancy arises, we consult with the home-state Senators about candidates for nomination.

• Our record since the AG.,.appointment authority was amended demonstrates we are committed
to working with the Senate to nominate candidates for U.S. Attorney positions. Every single time
that a United States Attorney vacancy has arisen, the President either has made a nomination or
the Administration is working, in consultation with home-State Senators, to select candidates for
nomination.

~~ Specifically, since March 9,2006 (when the AG's appointment authority
was amended), the Administration has nominated 15 individuals to serve as U.S.
Attorney (12 have been confirmed to date).
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by this Senate and serve as U.s. Attorney for the remainder of the President's term
in office. This is a way, simply stated, of avoiding a Senate confrrmation ofa U.S.
Attorney.

The rationale to give the authority to the court has been that since district court
judges are also subject to Senate confirmation and are not political positions, there is
greater likelihood that their choice ofw-ho should serve as an interim u.s. Attorney
would be chosen based on merit and not manipulated for political reasons. To me,'this
makes good sense.

Finally, by having the district court make the appointments, and not the Attorney
General, the process provides an incentive for the administt:ation to move quickly to
appoint a replacement and to work in cooperation with the Senate to get the bestqualified
candidate confrrmed.

I strongly believe we should return this power to district courts to appoint interim
U.S. Attorneys. That is why last week, Senator Leahy, the incoming Chainnan of the

,Judiciary Committee, the Senator from Arkansas, Senator Pryor, and I filed a bill that
would do just that. Our bill simply restores the statute to what it once was and gives the
authority to appoint interim U;S. Attorneys back to the district court where the vacancy
arises.

I could press this issue on this bill. However, Ido not want to do so because I have
been saying I want to keep this bill as clean as possible, that itis restricted to theitems
that are the purpose oftlie, bill, not elections or ariyother suchthings. I ought to stick to
my own statement.

Clearly, the President has the authority to choose who he wants working in his
administration and to choose who should replace an individual when there is a vacancy.
But the U.S. Attorneys' job is too important for there to be unnecessary disruptions, or,
worse, any appearance ofundue influence. At a time when we are talking about
toughening the consequences for public corruption, we should change the law to ensure
that our top prosecutors who are taking on these cases are free from interference or the
appearance of impropriety. This is an important change to the law. Again, I will
question the Attorney General Thursday about itwhen he is before the Judiciary
Committee for an oversight hearing. '

I am particularly concerned because of the inference in all of this that is drawn to
manipulation in the lineup of cases to be prosecuted by a U.S. Attorney. In the San
Diego case, at the very least, we have people from the FBI indicating that Carol Lam has
not only been a straight shooter but a very good prosecutor. Therefore, it is surprising to
me torsee that she would be, in effect, forced out, without cause. This would go for any
other U.S. Attorney among the seven who are on that list.

We have something we need to look into, that we need to exercise our oversight or
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From: Perino, Dana M.

Sent: Tuesday, January 16, 2007 6:05 PM

To: Mamo, Jeanie S.

$ubJect: FW: AP - Senate Democrats want to take back attorney general's power to replace U.S. attorneys

Sister. we are so right

From: Witcher, Eryn M.
Sent: Tuesday, January 16, 2007 5:42 PM
To: Perino, Dana M.
Subject: FW: AP - senate Democrats want to take back attorney general's power to replace .U.S. attorneys

we know "who was right" :)

From: White House NewsUpdate
sent: Tuesday, January 16, 2007 5:37 PM
To:·Wltcher, Eryn M.
Subject: AP - Senate Democrats want to take back attorney general's power to replace U.S. attorneys

Senate Democrats want to take back attorney general's power to replace U.S. attorneys

By LAURIE KELLMAN

WASlllNGTON(AP) Senate Democrats want to take away Attorney General Alberto Gonzales' power
to replace U.S. attorneys who fall out of favor and return that authority to federal district judges.

Democratic Sens. Dianne Feinstein ofCali(ornia and Mark Pryor ofArkansas complained Tuesday that
the White House is using an obscure provision in the newly reauthorized USA Patriot Act to reward .
Republican political allies with jobs as federal prosecutors.

"The Bush administration is pushing o~t U.S. attorneys from across the country under the cloak of
secrecy and then appointing indefinite replacements," Feinstein said.

, 'It appears that the administration has chosen to use this provision, which was intended to help protect
our nation, to circumvent the transparent constitutional Senate confirmation process to reward political
allies," Pryor said in the joint Democratic statement.

Not true, Gonzales told The Associated Press.

"We are fully committed to ensuring that with respect to every position we have a Senate-confinned,
presidentially appointed U.S. attorney," Gonzales told editors and reporters during an interview
Tuesday.

. .We in no way politicize these decisions," he added.

U.S. District Court judges, Gonzales said, tend to appoint friends and others not properly qualified to be
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prosecutors.

Better that judges do the hiring than the White House, say Democrats, who have introduced legislation
to return the appointment process to the courts. .

The subject is headed fora public airing Thursday when Gonzales appears before the Seriate Judiciary
Committee for its first oversight hearing of his department since the Democrats took control of
Congress.

At issue is whether the administration is using an obscure provision in the terrorism-fighting USA
Patriot Act to oust federal prosecutors and replace them for the duration of the Bush administration with
.White House allies. .

The intent of the law was to ensure continuity of law enforcement when federal prosecutors are lost in
terrorist attacks or other crises. Under it, the attorney general would be pennitted to appoint
replacements, iridefinitely, without Senate confrrmation.

In the year since the reauthorization took effect, 11 federal prosecutorshave resigned or announced their
.resignations some at the urging of the Bush administration, Gonzales said. He·described a .range of
reasons for ousting sitting U.S. attorneys, from their job·perfonnance to their standing in their
communities, and noted that federal prosecutors serve at the pleasure of the president.

Gonzales repeatedlycited the Patriot Act when discussing the replaceme:qts, but twice refused to say
when asked whether any of the personnel changes at issue pertained to national security.

But he stressed that anyone named to replace the departing prosecutorS have their jobs only temporarily,
pending Senate confirmation. His comments encouraged some Democrats.

"That's goodnews, if that's the case," Pryor said in a telephone interview later Tuesday. But he stood by
his assertion that in his state, the Justice Department improperly ousted U.S. Attorney Bud Cunimins
and replaced him with TimGriffin, a protege of Bush adviser Karl Rove.

Feinstein, meanwhile, complained on the Senate floor Tuesday that U.S. Attorneys Carol Lam·of San
Diego and Kevin Ryan of San Francisco were ousted from their positions for political reasons. Lam
prosecuted and obtained the conviction offonner Rep. Randy "Duke" Cunningham,R-Calif.

You are currently subscribed to News Update (wires) as: .
To unsubscribe send a blank email to leave-whitehouse-news-wires-1299479M@list.whitehouse.gov
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From: Rove, Karl C.

Sent: Tuesday, January 16, 2007 6:27 PM

To: Kelley, William K.; Wolff, Candida P.,

, Cc: Kaplan, Joel .

Subject: RE: Urgent US Attorney Issue

I'm fine with it.

From: Kelley, William K.
se~t: Tuesday, January 16, 2007 6:26 PM

, To: Wolff, candida P.; Rove, Karl C.
Cc: Kaplan, Joel '

"SUbject: Urgent US Attorney Issue

'The AG is sending a letter to Sen. Leahy ;esponding to the issues that have been raised regarding recent US
Attorney departures. The basic pointis that these decisions are made based on overall DOJ priorities and have
nothing to do 'with investigations or cases that the US Attorneys have pursued. The letter will also say that the
AG has not, and does not intend to, try to evade the advice and consent process by naming interim lJS Attorneys
without the'Administration's sending a permanent nominee up to the S~ate; and that the Administration is
committed to seeking to fill all 94 US Attorney slots with Senate confirmed f~lks.

The last statement on filling all 94 slots would commit the Administration to that policy, which wouldn't be a
change from general practice but hasn't been announced as such. To be clear, there are always some openings
and some interim USAttorneys in place, but we haven't ever just stood pat on that and have instead always
worked to fill the slptsinconsultation:with the ,relevant Senators. We aJ,'e okay withDOl's proposalonfilling all
94 slots,'but Joe! would like your reactions before sigDingoff on authorizing theAG to say it publicly~

We'd like a quick reaction, because DOJ emphasizes their need to get the letter out asap, tonight if possible.
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From:
Sent:
To:
Cc:
Subject:

I am fine with that.

Wolff, CandidcfP.
Tuesday, January 16, 2007 6:37 PM
Kelley, William K; Rove, Karl C.
Kaplan, Joel
Re: Urgent US Attorney Issue

---~-OriginaIMessage----

From: Kelley, William K.
To: Wolff, Candida P.; Rove, Karl C.
ce: Kaplan, Joel
Sent: Tue Jan 16 18:25:38 2007
Subject: Urgent US Attorney Issue

. The AG is sending a letter to Sen. Leahy responding to the issues that have been raised
regarding recent US Attorney departures. The basic point is that these decisions are made
based on overall DOJpriorities and have nothing to do with investigations or cases that

·.the US Attorneys have pursued. .The letter will also say that the AG has not, and does not
intend to, try.to evade the advice and, consent process. by naming interim US Attorneys .
without the Administration ,. s sending a permanent: nominee up to the Senate; and that the
Administration is committed to seeking to fill all 94 US Attorney slots with Senate
confirmed folks.

The last statement on filling all 94 slots would commit the Administration to that policy,
which wouldn't be a change from general practice but hasn't been announced as such. To be
clear, there are always some openings and some interim US Attorneys in place, but we
haven't ever just stood pat on that and have instead always worked to fill the slots in
consultation .with the relevant Senators. We are okay with DOJis prOPosal on filling all
94 slots, but Joel would like your reactions before signing off on authorizing the AGto
say it publicly. .

We'd like a quick reaction, because DOJ emphasizes their need to get the letter out asap,
tonight if possible.

1
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From:
Sent:
To:
Cc:
Subject:

Kaplan, Joel
Tuesday, January 16, 2007 7:34PM
Kelley, William K.
cosjbb
Re: Urgent US Attomeylssue

Bill: thanks for touching those bases. Ok here.

-----Original Message--~-

From: Kelley, William K.
To: Wolff, Candida P.i Rove, Karl C.
CC: Kaplan, Joel
Sent: Tue Jan 16 18:25:38 2007
Subject: Urgent US Attorney Issue

The AG is sending a letter to Sen. Leahy responding to the issues that have been raised
regarding recent US Attorney departures. The basic point is that these decisions are made
based on overall DOJ priorities and have nothing to do with investigations or cases that
the US Attorneys have pursued. The letter will also say that the AG has not, and does not
intend to, try to evade the advice and consent process by naming interim US Attorneys

. without the Administration's sending a permanent nominee up to the Senate; and that the
Administration is committed to seeking to nIl all 94 US Attorney slo-ts with Senate
confirmed folks.

The last statement on filling all 94 slots would commit the Administration to that policy,
which wouldn't be a change from general practice but hasn't been announced as such. To be
clear, . there are always some openings and some interim US Attorneys in place, but we
haven't ever just stood pat on that and have instead always worked to fill the slots in
consultation with the rele~ant Senators. We are okay with DOJ's proposal on filling all
94 slots, but Joel would like your reactions before signing off on authorizing the AG to
say it publicly.

We'd like a quick reaction, because DOJ emphasizes their need, to ·get the letter out asap,
tonight if possible.
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From: Roebke, Heather M.

Sent: Thursday, January 18, 2007 9:35 AM

To: .Kelley, William K.

Subject: AG Hearing

You can watch the Attomey General's testimony on the Senate Judiciary Committee website here:
http..:l/jYdlcia!Y,sengte.9-Qv/tlegrin~cfm?id:::2473by clicking on "Webcast"

Page 1 of 1
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From: . Oprison, Christopher G.

Sent: Thursday, January 18, 200711:16 AM

. To: Miers, Harriet; Kelley, William K.

Subject: Call from Cong Boozman

Harriet, Bill

I just received a call from Congressman aoozman regarding the news reports about the circumstances of Bud
Cummins'departure. He wanted to make clear his concerns aboutany negative resp(>nse from the White House
about Bud'sperformance. He said Bob Russell (Sen Pryor's COS) had relayed to him a conversation Russell had
with an individual in the White House about the US Attorney vacancy. Apparently, according to Cong Boozman,
Russell asked this individual whether Bud's departure was due to job performance. towhich the individual
responded "we don'twant to go there." Russell apparently.construed this response as a negative comment on
Bud's performance~

I told Congressman Boozman we were in agreement that, to the extent the White House provides comment on
the circumstances of any US Attorney departures, the comment would include.no reference to job eerformance.

Christopher G. Oprison
Associate Counsel to the President
.phone: (202) 456-
fax: (202) 456-
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From: Oprison. Christopher G.

Sent: Monday, January 22, 2007 11 :56 AM

To: Miers, Harriet

Cc: Kelley, William K.

Subject: USA 0 NM

Harriet - I finally caught up with Kyle and discussed the issues with the candidates for this position. He concurred
on the "disqualification issue. Happy to discuss. "

Christopher G:-Oprison
Asso<,:iate Counsel to the President
phone: (202) 456-

_fax: (202) 456-

.........

fri
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From:
Sent:
To:

·Cc:
Subject:

fyi

Oprison, Christopher G.
Thursday. January 25. 2007 9:43 AM
Miers, Harriet; Kelley. William K.
Brosnahan, Jennifer R.
FW:FYI

-----Original Message----
From: Tim Griffin
Sent: .Thursday, January 25, 20079:42 AM
To: Oprison, Christopher G.
Subject: FYI

January 25, 2007

NOTICE OF FULL COMMITTEE HEARING

The Senate Committee on the Judici·ary has scheduled a hearing on "Preserving Prosecutorial

Independence: Is the Department of Justice Politicizing the Hiring and Firing o{ U.S.
Attorneys?"

for Wednesday, February 7, 2007 at 9:30 a.m. in Room
226 of the Dirksen Senate Office Building.

Senator Schumer will chair the hearing.

By order of the Chairman

1
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FOR YOUR REVIEW -- DO] response to Pryor letter re Griffin

From: Kelley, William K.

Sent: Thursday, January 25, 2007 11 :02 AM

To: Miers, Harriet

Subject: FW:FOR YOUR REVIEW - DOJ response to Pryor letter re Griffin

Importance: High

Attachments: Senator Mark Pryor Ltr. re Tim Griffin.pdf; Pryor Letter re Griffin.doc

Page 1 ofl

FYI here isa draft letter from DOlto Senator Pryor responding to a letter the Senator sent to the AG on the Griffin
situation. I'll forward you my response, and then Sara's.

-----------,------c---------~--------------------

From: sampson, Kyle [fI1ailto:Kyle.Sampson@usdoj.gov]
Sent: Thursday, January 25,2007 10:51 AM
To: Kelley, WllllamK.; staylor@gwb43..com; Taylor, Sara M.
Subject: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin
Importance: High

Bill/Sara, the attached .pdf is an outrageous letter the AG rec'd from Sen. Pryor reGriffjn; the attached Word doc
is our proposed response..Wanted the tWo of you to have the benefit of reviewing before we send olir response
later today. Let me know if you have any concerns/comments. Thx!

«Senator Mark Pryor Ltr. re Tim Griffin.pdf» «Pryor Letter re Griffin.doc»

Kyle Sampson
Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305· cell
kyle.sampson@usdoj.gov
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MARKPRVOA
ARKANSAS

COMMITTEES:

COMMERCe, SCIENCE AND
. TRANSPORTATION

HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS

SELECT COMMITTEE ON ETHICS

SMALL BUSINESS AND .
. . ENTREPRENEURSHIP

tlnitcd ~tatcs ~tnatt
WASHINGTON, DC 20510

Jahuary 11, 2007

@002
{( .::::J.J - - i. / .. .... 'T·:-·a ..... ,.

257 DIRKSEN SeNATE OFFice BUILDING
WASHINGTON. OC2051 0

(2021224-2353

SOO PRESICENT Q./NTOf'l AVENue
SUITE 401 .

Lmu RocK, AR72201
15011324-6336 .

TOLL FREe: (877' 2~9602
http://prycr.senate.gov

The Honorable Alberto Gonzales
U.S. Department ofJustice
950 Pennsylvania Ave, NW
Washington. DG20530

Dear Attorney General Gonzales:

ram writing this letter to express my displeasure regarding your appointment of Tim
Griffm as Interim U.S. Attorney for the Eastern District ofArkansas. As you will recall,
we discussed this matter in two telephone calls (Wednesday December 13, 2006, and

.December IS, 2006) in which I infonned you ofmy reservations.·

First; it is clear (from events that occurred in July and August 2006), that there was an
attempt to force then U.S. Attorney Cummins to resign. At that time, my'office
expressed my concern to the White House Counsel regarding this matter, and Mr.
Cummins was able to remain in his position until the end ofDecember. While i am
pleased. that bisservice was extended.; I am left wi:ththe conclllSion that the purpose for
the disnlissal of Mr. Cwnmins was to appoint Mr. Griffin.

Second, I am astonished that the reason given by your office for the interim appointment
is that the First Assistant U.S. Attorney is on maternity leave and therefore would not be
able to perform the responsibilities of the appointment. .This reason was given to my
Chief of Staff, to the news media, and to me by your liaison in a meeting this week. This
concerns me on several levels, but most importantly it uses pregnancy and motherhood as
conditions that deny an appointment. While this may not be actionable in a public
employment setting, it clearly woUld be in a private employment setting. The U.S.
Department of Justice shoUld never discriminate against women in this manner..

Finally, and most importantly, the appointment undermines the Senate confirmation
process. The authority granted to the Attorney General to make an interim appointment
for an indefinite time was given pursuant to the Patriot Act. I believe that in using this
provision, the Attorney General should articulate a national security or law enforcement
need thatnecessitates such an appoinnnent. You have failed to do so in this case. In fact,
as cited above, the nrhson articulated is at worst grossly ddicient, and at best, a poor
pretense.
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For'me personally this last point is most troublesome; When the Patriot Act was up for
reauthorization, you called me and discussed the importance of its passage. I told you
thatwhile there were items in the Act thatconcerned me, t trusted that the spirit of the
law would be upheld. ·It has also come to my attention that there may have been other
similar appointments made under this provision of the Patriot Act. Therefore, I believe
that the spirit of the law regarding this interim appointment(and perhaps others) has been
violated. As such, I am pushing for a legislative change. I have signed on to a Bill that
would strike the previous amended language and restore appointment authority to the
original 120 days.

r am quite sure that you may not agree with some or all of my conclusions, therefore, I
await your response and I appreciate your cooperation in this matter.

Sincerely,

Mark Pryor

Sentvili facsimile

~003
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January 24, 2007

The Honorable Mark·Pryor
United States Senate
257 Dirksen Senate Office Building
Washington, D.C. 20510 .

, Dear Senator Pryor:

This is in response· to your letter to the Attorney General dated January 11,2007,
regarding the Att0111ey General's appointment of J. Timothy Griffin to serve as interim
United States Attorney for the Eastern District ofArkansas. ' .

As the Attorney General informed you in his telephone conversations with you on
.December 13,2006, and December 15,2006, Mr. Griffin was chosen for appointment to
serve as interim United States Attorney because ofhis excellent qualifications. To be
clear, Mr. Griffin was not chosen because the First Assistant United States Attorney was
on maternity leave and therefore was Dot able to serve as your letter states. As you know,
Mr. Griffin has. federal prosecution experience bothinthe EastemDistrict of-Arkansas
anginthe Criminal Divisionin WashiIlgton, D.C. Dllring his service in the Eastern
Districtof Arkansas, Mr. Griffin established thatdistrid's successful Project Safe
Neighborhoods initiative to reduce firearms-related violence. In addition, Griffin: has
served for more than a decade in the U.S. Army Reserve, Judge Advocate General's ..
Corps, where he has prosecuted more than 40 criminal cases, including cases ofnational
significance. Griffin's military experience includes recent service in Iraq, for which he
was awarded the Combat Action Badge and.theAnny Commendation Medal.
Importantly, Griffin is a "real Arkansan" with genuine ties to the community. For these
qualifications, Griffin was selected to serve as interim United States Attorney.

As the Attorney General also has stated to you, the Administration is committed
to having a Senate-confirmed United States Attorney in all 94 federal districts. At no
time has the Administration sought to avoid the Senate confirmation process by
appointing an interim United States Attorney and then refusing to move forward, in
consultation with home-State Senators, on the selection, nomination and confinnation of
a new United States Attorney. Not once.

The Eastern District ofArkansas is not different. As the Attorney General stated
to you again last week, in a telephone conversation on January 17,2007, the
AdminiStration is committed to having a Senate-confirmed United States Attorney in that
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Letter to the Honorable Mark Pryor
January 24, 2007
Page 2

.district too. That is why the Administration has consulted with you and Senator Lincoln
for several months now regarding possible candidates for nomination, including-Mr.
Griffin. That is why the Attorney General has sought your views as to whether, if
nominated, you would support Mr. Griffin's confirmation. The Administration awaits
your decision.

If you decide that you would support Mr. Griffin '8 confirmation, then the
President's senior advisors (after taking into account Senator Lincoln's views) likely .
would recommend that the President nominate him. With your support, Mr. Griffin
almost certainly would be conflrmedand appointed. Weare convinced that, .given his
strong record as a federal prosecutor and as a military· prosecutor, .Mr. Griffin would
serve ably as a Senate-confirmed United States Attorney. If, in contrast, you decide that
for whatever reason you will not support Mr. GriffIn's confirmation, then the President's
.senior advisors (after taking into accountSenator Lincoln's views) will give your views
substantial weight in determining what recommendation to make to the President, as we
recognize it would be unusual for any nominee for United States Atiorneyto be· 
confi~ed over the objection of a home-State Senator.

Last year's amendment to the Attorney General's appointment authority was,
necessary and appropriate. Prior to the amendment, the Attorney General could appoint
an interim United States Attorney for only 120 days; thereafter, the district court was
authorized to appoint an interim United States Attorney. In cases where a Senate
confirmed United States Attorney could not be appointed within 120 days, the limitation.
on the AttorneyGeneral's appointment authority resulted in: numerous, recurring
problems. For example, some district courts - recognizing the odditY ofmembers of one
branch of government appointing officers of another and the conflicts inherent in the
appointment of an interim United States Attorney who would then have many matters
before the court - refused to exercise the court appointment authority, thereby requiring
the Attorney General to make successive, 120~day appointments. In contrast, other
district courts - ignbring the oddity and the inherent conflicts - sought to appoint as
interim United States Attorney wholly unacceptable candidates who didnot have the
appropriate experience or the necessary clearances. Contrary to your letter, nothing in
the text or history ofthe statute even suggests that the Attorney General should .articulate
a national security or law enforcement need for making an interim appointment. Because
the Administration is committed to having a Senate-confinned United States Attorney in
all 94 federal districts, changing the law to restore the limitations on the Attorney
General's appointment authority is unnecessary.

Enclosed is information regarding the exercise of the Attorney General's authority
to appoint interim United States Attorneys. As you will see, the enclosed information
establishes conclusively that the Administration is committed to having a Senate
confirmed United States Attorney in all 94 federal districts. Indeed, every single time
that a United States Attorney vacancy has arisen, the President either has made a
nomination or - as with the Eastern District of Arkansas - the Administration is working,
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Letter to the Honorable Mark Pryor
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in consultation with home-State Senators, to select a candidate for nomination. Such
nominations are, of course, subject to Senate confirmation.

Sincerely,

Richard A. Herding
Acting Assistant Attorney General

cc: The Honorable Blanche L. Lincoln
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FOR YOUR REVIEW -- DOl response to Pryor letter re Gdffin

From: Kelley, WilliamK

Sent: Thursday, January 25, 2007 11 ;02 AM

To: Miers, Harriet

Subject: FW: FOR YOUR REVIEW- DOJ response to Pryor letter re Griffin

From: Kelley, William K.
. sent: Thursday, January 25, 2007 10:58 AM .

To: 'Sampson, Kyle'; staylor@gwb43.com; Taylor, Sara M.
Subject: RE: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin

Page 1 of 1

I think that more of a response on the merits is warranted regarding the allegations of pregnancy discrimination
The draft letter says that that Griffin has been chosen because of his qualifications, but it doesn't take issue (or
address)Senator Pryor's claim that he was told the 1st Asst was unavailable due to maternity leave and that that
constitutes pregnancy/sex discrmination.

From: Sampson,·Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Thursday, January 25, 200710:51 AM
To: Kelley, William K.; staylor@gwb43;com; Taylor; Sara M.
Subject: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin

.Importance: High

Bill/Sara, the attached.pdf is an outrageous letter the AG rec'd from Sen. Pryor re Griffin; the attached Word doc
is our proposed response. Wanted the two of you to have the benefit of reviewing before we send our response
later today. Letme know if you have any concerns/comments. Thxl

«Senator Mark Pryor Ur. re Tim Griffin.pdf» «Pryor Letterre Griffin.doc»

Kyle Sampson
Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305- cell
kyle.sampson@usdoj.gov
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From:
Sent: .
To:
Subject:

Kelley, William K
Thursday, January 25, ~007 11 :02 AM
Miers, Harriet .
FW:FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin

-----Original Message-----
From: Sara Taylor [mailto:st@gwb43.com]
Sent: Thursday, January 25, 2007 10:59 AM
To: Kyle.sampson@usdoj.gov; Kelley, William K.; Taylor, Sara M.
SUbject: Re: FOR YOUR REVIEW -- DOJ response to Pryor letter re Griffin

I'm concerned we imply that we'll pull down Griffin's nomination should Pryor object.

-~---Original Message-----
From: Sampson, Kyle <Kyle.Sampson@usdoj.gov>
To: william_K._Kelley@who.eop.gov <William_K._Kelley@who.eop.gov>; Sara Taylor; Sara M.
_Taylor@who.eop:gov <Sara_M._Taylor@who.eop,gov>
Sent: Thu Jan 25 10:50:31 2007· .
Subject: FOR YOUR REVIEW-- ~OJ response to Pryor letter re Griffin

Bill/Sara, the attached .pdf is an outrageous letter the AG rec'd from Sen. Pryor re
Griffin; the attached Word doc is our proposed response. wanted the two of you to have
the benefit of reviewing before we send our response later today. Let me know if you have
any concerns/comments. Thx!

«Senator Mark Pryor Ltr. re Tim Griffin.pdf» «Pryor Letter re Griffin.doc»

Kyle Sampson
.Chief of Staff
U.S. Departm~nt of Justice
950 pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305· cell
kyle.sampson@usdoj.gov

1
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From: Hughes, Taylor A.

Sent: Tuesday, January 30, 2007 3:11 PM .

To: Scott Jennings; Oprison,Christopher .G.; Tanner, Christon R.

Subject: RE: Steve Bell

.great, thanks

From: SCott Jennings [mailto:sJennings@gwb43.com]
sent: Tuesday, January 30, 2007 3:07 PM .
To: Oprison,Christopher G.; Hughes,Taylor A.; Tanner, Christon R.
Subject: Steve B.ell

I spoke to Steve Bell, Chris. Will call you in a second.

. Taylor{Tanner -: Bell says no need for KR to call him back now.

Page 1 of 1
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.......-__ _ '-_ .. - .•_ _- - _- ".. - .__ - . _ ._ - _ .. - __ . ..:.. __ . _ _..__. .•. .._ .. ,_ .. - " ..__ _ - -.'_-0' _.. __

From: Oprison, Christopher G.

Sent: Tuesday, JanuarY 30,20073:18 PM

To: Miers, Harriet; Kelley, William K.

Subject:FW: Steve Bell

Harriet, Bill

Scott Jennings called me back and I explained the latest. Some recent developments: Bingaman's office
apparently has convinced.or is working toconvilice Senator Domenici to withdraw Bibb and bring in a new round
ofcandidates for the US Attomey position in the 0 NM. Whenlleamed this,l called Senator Domenici's chief
(Steve Bell) earlier today and discussed with him and the Senator that Bibb was the only candidate ofthe three
that was viable. I called Scott Jennings and Karl-and left messages for them to call me. to discuss. When I spoke
with Scott a few minutes ago. he offered to call Bell and find out whetherSenator Oomenici was willing to back
Bibb. Bell told Scott he would discussfurthal"with the Senator (who was in a hearing with Bingaman althe
moment) and then would call Scott back when he knew more. For now, weare in a·holditlg patterrt Scott said he
will talk with Karl at 4:15 today abOut this and give you or me a call.

Chris

From: Scott Jennings [mallto:SJennlngs@gwb43.com]
Sent: Tuesday, January 30, 20073:07 PM
To: Oprlson, Christopher G.; Hughes, Taylor A.; Tanner, Christon R.
Subject: Steve Bell

I spoke to Steve Bell, Chris. Will call you In a second.

Taylor/Tanner - Bell says no need for KR to call him back now.
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From: Oprison, Christopher G.

-Sent: Wednesday, January 31, 2007 11 :25 AM

To: Miers, Harriet; Kelley, William K.
Subject: FW: NM USATTY

fyi

FfQm: SCott Jennings [mailto:SJennings@gwb43.com]
sent: Wednesday, January 31,200711:24 AM
TO: Oprlson, Christopher G.; LooneY,Andrea B.
SUbject: RE: NM USATTY

My sense is they want to see how hard Bingaman is going to fight Bibb before they decide hOw much they will
stand up. . .

In other words, Domenicl won't go to the mat If itmeans all out war with Bingaman. There is some thought that
Bingaman· may just be testing out the process here and won't really fight Bibb too hard. If that's the· case,· I think
Domenici sticks. If this objection is for real, then I'm afraid weare goingto have to go back to the drawing·
board. The good news is Dome,",icl does NOT war1t to have to send u·p another slate of candidates, so that might
bolster them a bit.

.From: Oprison, Christopher G. [mailto:Chrlstopher_G._Opr1son@who;eop.gov]
sent: WednesdaY,January31, 2007 11:22 AM
To: Scott Jennings; Looney, Andrea B.
SUbject: RE: NMUSATTY

Did Steve say whether Senator Domenici is planning to stand behind Bibb?

-..'-'.--"---'-'- _.. _':-'" .. __ .. -.'" -.--_." -- ..-_ ..------.._.._-_...__._-._. __.. -:---.__._--..._-------_.._._ ..._._-.- --'- - .__. -""-'-' .. _- ..- -_._,'"

From: Scott Jennings [mailto:SJennings@gwb43.com]
sent: Wednesday, January 31,2007 11:18 AM
To: Qprlson, Christopher G.; Looney, Andrea B.
Subject: NM USATTY

I just checked in with Steve Bell - they have not heard back from Bingaman or his CoS since yesterday.
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Re: NM USATTY

From: Karl Rove [KR@georgewbush.com]

Sent: Wednesday, January 31,200712:02 PM

To: . Miers, Harriet

Subject: Re: NM USATrY

But the Senator is for Ellington

On 1/31/07 11:52 AM, "Miers, Harriet"<HarrleCMlers@who.eop.gov> wrote:

. One step forward....two steps back.

From: Oprlson, Christopher G.
sent: Wednesday, January 31,200711:25 AM
To: Miers, Harriet; Kelley, WIlliam K~

Subject: FW: NM USATTY

fyJ

Page 1 of 1

From: SCott Jennings [mailto:SJennings@gWb43.l;Qm]
sent: Wednesday, January 31, 2007 11:24 AM
To: Oprlson, Christopher G.; Looney, Andrea B.
Subject: RE: NM USATTY

My sense is they want to see how hard Bingaman is going to fight Bibb before they decide
how much they will stand up. .

In other words, Domenic; won't go to the mat ifIt means all out war with Bingaman.
There is sorne thought that Bingaman may just be testing ounhe process here and won't
really fight Bibb too hard. If that's the case, I think Domenici sticks. If this objection is
for real, then I'm" afraid we are going to have to go back to the drawing board. The good
news is Domen!c! does NOT want to have to send up a·nother slate of candidates, so that
might bolster them a bit.
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DAGMcNulty's testimony on USAissue and Views letter

From: Oprison, ChristopherG.

Sent: Friday, February 02, 2007 ~:52 PM

To:· Gibbs, Land9n M.

Subject: FW: DAG McNulty's testimony on USA issue and Views letter

From: SCott-Finan, Nancy
sent: Friday, February 02,20073:50 PM

. To: Green, Richard E.; Seidel, Rebecca; Oprison, Christopher G.
Cc: Blackwood, Kristine; Simms, Angela M. .
SUbject: RE: DAG MCNulty's testimony on USA issue and Views letter

Page I of 1

Angela and Richard, .
We understand from Chris Oprison. that WH Counsel has submitted comments. We have not yet received them.
Thanks.

From: Green, RichardE.
sent: Friday, February 02~ 200712:23 PM
To: Seidel, Rebecca
Cc: Scott-Finan, Nancy; Blackwood, Kristine; Simms, Angela M.
Subject: RE: DAG McNulty's testimony on USA issue and Views letter

Angie and Kristine are talking to each other. I believe we are close on the views letter; we just need to get Justice
respbnse on a handful of what I wciulcl say are relatively minor comments. On the testimbny, we have orie key
office to hear from, (We set a 1:00 today deadline when your guys asked us to try to clear by COB Friday. We're
seeing if we can get comments sooner from a couple of key offices.) What you need to know is that we gbt the
letter on Tuesday at 6:45 p.m. (which means effectively Wednesday morning) and the testimony on Wednesday
at 8:45 p.m. (which means effectively Thursday morning). We didn't wait for the testimony to circulate the letter Of
that would not have happened until Thursday (yesterday)! If we had actually gotten these materials on Monday
and Tuesday, we might actually be farther along or done at this point.

----------
From: Seidel, Rebecca
Sent: Friday, February 02, 2007 9:44 AM
To: Green, Richard E.; Simms, Angela M.
Cc: Scott-Finan, Nancy; Blackwood, Kristine
Subject: DAG McNulty's testhnony on USA issue arid Views letter
Importance: High

Where are we on clearance? The DAG needs to take his testimony home for the weekend and we need to give
him his briefing book at 2pm. Views letter on the bill and testimony are substantially similar so we asked earlier
this week that they be circulated together as it would be the same reviewers and substantially the same material.

;~

I believe the views letter was sent to OMB on Monday and the Testimony Tues. Please tell me asap if there is
any hold up and where it is so we can affirmatively reach out to resolve asap? Thanks.
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From:
Sent:
To:
Cc:
Subject:

Thank you!

Seidel, Rebecca
Friday, February 02, 2007 4:39 PM .
Oprison, Christopher G.; Scott-Finan, Nancy
Gibbs, Landon M.; Brosnahan, Jennifer R.; Mcintosh, Brent J.; Brady, Ryan D.

. RE: DAG testimony on USA firings issue .

-----Original Message-----
From: Oprison, Christopher G.
[mailto:Christopher G. Oprison@who.eop.gov]
Sent: Friday, February-02, 2007 4:02 PM
To: Seidel, Rebecca; Scott-Finan, Nancy
Cc: Gibbs, Landon M.; Brosnahan; Jennifer R.; McIntosh, Brent J.; Brady, Ryan D.
Subject: .RE: DAG testimony on USA firings issue

Here are the comments I sent earlier today to our front office:

I have no legal objections. One minor wordsmithing edit: on Page 7, paragraph starting
"As you know, "In the third sentence, substitute "government" for "government's"

My apologies, ladies,for the delay. Thanks for following up.

Christopher G. Oprison
Associate Counsel to the President
phone: (202) 456~

fax: (202) 456-

-----Original Message----
From: seidel, Rebecca __
Sent: Friday, February 02, 20073:55 PM
To: scott~Finan, Nancy; Oprison, Christopher G.; Brosnahan, Jennifer R.; McIntosh, Brent
J.
Cc: ·Gibbs, Landon M.
Subject: Re: DAG testimony on USA firings issue

As of 20 min ago, Angela ~t omb had not received anything from WH counsel.

-----Original Message----
From: Scott-Finan, Nancy
To: 'Oprison, Christopher G.' <Christopher G. Oprison@who.eop.gov>;
Brosnahan, Jennifer R. <Jennifer R. Brosnahan@who.eop.gov>; McIntosh, Brent J.

; Seidel, Rebecca
cc: Gibbs, Landon M. <Landon_M._Gibbs@who.eop.gov>
Sent: Fri Feb 02 15:49:04 2007
Subject: RE: DAG testimony on USA firings issue

We have not received comments from WH Counsel through the OMB passback process; only from
DPC.

-----Original Message-----
From: Oprison, Christopher G.
[mailto:Christopher_G._Oprison@who.eop.gov]
Sent: Friday, February 02, 2007 3:46 PM
To: Brosnahan, Jennifer.R.; McIntosh, Brent J.; Seidel, Rebecca
Cc: Scott-Finan, Nancy; Gibbs, Landon M.
Subject: RE: DAG testimony on USA firings issue

Correct - Landon forwarded them, I believe

1
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-----Original Message----
From: Brosnahan, Jennifer R.
Sent: Friday, February 02, 2007 3:45 PM
To: McIntos):l, BrentJ. i 'rebecca. seidel·.
Cc: 'nancy.scott-finan'· i Oprison;Christopher G.
Subject: RE: DAG testimony on USA firings issue

Chris reviewed and submitted comments, I believe ....

·-----Original Message----
From: ·Mclntosh, Brent J.
Sent: Friday, February 02,
To: 'rebecca.seide~

Cc: 'nancy.scbtt-finan
Subject: Re: DAG testimony

2007 3:23 PM

i Brosnahan, Jennifer R.
on USA firings issue

Not me. I'm on paternity leave. Ccing Jenny, who may know status.

-----Original Message----
From: Seidel, Rebecca
To: McIntosh, Brent J.
CC: SCbtt-Finan,Nancy
Sent: Fri Feb 02 15:08:16 2007
Subject: DAG testimony on USA firings issue

OMB tells us they are only waiting to hear from WE counsel's office, otherwise it is
cleared. Need to give. to DAG to take home for weekend.
Can u fin out who is reviewing for you guys and nudge? (Is it you? :»

2
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From:
Sent:
To:
Cc:
Subject:

You are welcome.
been for you!

Angie

Simms, Angela M..
Friday, February 02, 2007 4:51 PM
'Seidel, Rebecca'; 'Blackwood, Kristine'
'Scott-Finan, Nancy'
RE: (Clearance) AMS-110';'15 (DAG Testimony on USA, S.214)

It has indeed been a busy day for us here at OMB,as I am sure it has

-----original Message-·
From:. Seidel, Rebecca i
Sent: Friday, February 02, 2007 4:36 PM
To: Simms, AngelaM.i Blackwood, Kristine
Cc: Scott-Finan, Nancy .
Subject: RE: (Clearance) AMS-110-1S (DAG Testimony on USA, S.214)

Thank yo~ for all your help Angie! We know you must be flooded today.

-----original Message
From: Simms, Angela M.
Sent: Friday, February 02, 2007 4:36 PM
To: Blackwood, Kristine
Cc: Scott-Finan, Nancy; Seidel, Rebecca
Subject: (Clearance) AMS-110-15 (DAG Testimony on USA, S.214)

Kristine,

This test.imony on S. 214 is cleared, as amended.

Angie
202-395-

-----original Message
From: Seidel, Rebecca
Sent: Friday, February 02, 2007 4:24 PM
To: Green, Richard E.; Simms, Angela M.
Cc: Scott-Finan, NanCYi Blackwood, Kristine
Subject: FW: DAG testimony on USA firings issue
Importance: High

see below, this is apparently the only comment from WH counsel's office. We accept. Does
this mean it is cleared? I spoke with Todd Braunstein at a meeting we were at together
and understood his comments were only suggestions. Has he responded to our response yet?
Didn't get the impression he was going to push.

-----original Message----
From: Oprison, Christopher G.

Sent: Friday, February 02, ~007 4:02 PM
To: Seidel, Rebecca; Scott-Finan, Nancy
Cc: Gibbs, Landon M.; Brosnahan, Jennifer R.; McIntosh, Brent J.; Brady, Ryan D.
subject: RE: DAG testimony on USA firings issue

Here are the comments I sent earlier today to our front office:

I have no legal objections. One minor wordsmithing edit: on Page 7, paragraph starting
"As you know, In the third sentence, substitute "government" for "government's"

My apologies, ladies, for the delay. Thanks for following up.
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Christopher G. Oprison
Associate Counsel to the President
phone: (202) 456-
fax: (202) 456-:

-----original Message----
From: Seidel, Rebecca
Sent: Friday, February 02, 2007 3:55 PM
To: Scott-Finan, Nancy; Oprison, christopher G.; Brosnahan, Jennifer R.; McIntosh, Brent
J.
Cc: Gibbs, Landon M.
Subject: Re: OAG testimony on USA firings issue

As of 20 min ago, Angela at omb had not received anything from WH counsel.

-----original Message----
From: Scott-~inan, Nancy
To: 'Oprison, Christopher G.
Brosnahan, Jennifer R.

McIntosb Seidel, Rebecca
ec: Gibbs, Landon M.
Sent: Fri Feb 02 15:4'9:04 2007
Subject: RE: OAG testimony on USA firings issue

McIntosh, Brent J. <Brent_J.

We have not received comments from WH Counsel through the OMB passback process; only from.
OPC.

-----Original Message----
From: Oprison. Christooher G.

Sent: Friday, February-02, 2007 3:46 PM
To: Brosnahan, Jennifer R.; McIntosh, Brent J.; Seidel, Rebecca
Cc: Scott-Finan, Nancy; Gibbs, Landon M.
Subject: RE: OAG testimony on USA firings issue

Correct - Landon forwarded them, I believe

----~Original Message----
From: Brosnahan, Jennifer R.
Sent: Friday, February 02, 2007 3:45 PM
To: McIntosh, Brent J.; 'rebecca.seidel
Cc: 'nancy.scott-finan· Oprison, Christopher G.
Subject: RE: OAG testimony on USA firings issue

Chris reviewed and submitted comments, I believe ...

-----Original Message----
From: McIntosh, Brent J.
Sent: Friday, February 02,
To: 'rebecca.seidel
Cc: 'nancy.scott-finano
Subject: Re: OAG testimony

2007 3:23 PM

Brosnahan, Jennifer R.
on USA firings issue

Not me. I'm on paternity leave. Ccing Jenny, who may know stat~s.

-----Original Message----
From: Seidel, Rebecca
To: McIntosh, Brent J.
CC: Scott-Finan, Nancy
Sent: Fri Feb 02 15:08:16 2007
Subject: OAG testimony on USA firings issue

OMB tells. us they are only waiting to hear from WH counsel's office, otherwise it is

HJC 10105



cleared, Need to give to PAG to take home for weekend.
Can u fin out who is reviewing for you guys and nudge? (Is it you? :JJ
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From:

Sent:

To:

Subject:

Simms, Angela M.

Friday, February 02. 2007 1:25 PM

Gibbs, Landon M.

Reminder: [AMS-11 0-15] JUSTICE Testimony on S.214 - the Preserving United States
Attorney Independence Act of 2007

Attachments: ODAGMcNultyTestimonySJC2-6-07PoliticizationofUSAttorneys.doc

Landon,

This is a reminder to please submit any comments, as soon as possible, on the.attached Justice testimony
regarding S.214. . . .

Anqie
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Testimony
OF

Paul J.McNulty
Deputy Attorney General

U.S. Department ofJustice

Committee on the Judiciary
United States Senate

"Is the Department ofJustice Politicizing the Hiring and Firing of U.S.
Attorneys?"

February 6,2007

Chainnan Schumer, Senator Sessions, and members of the Committee, thank you for the

invitation to discuss the importance of the JusticeDepartment's United States Attorneys. As a

fonner United States Attorney, Iparticularly appreciate this opportunity to address the critical

role U.S. Attorneys play in enforcing our Nation's laws and carrying out the priorities of the

Department of Justice.

I have often said that being a United States Attorney is one of the greatest jobs you can

ever have. It is a privilege and a challenge-one that carries a great responsibility. As fonner

Attorney General Griffin Bell said, U.S. Attorneys are "the front-line troops charged with

carrying out the Executive's constitutional mandate t@ execute faithfully the laws in every federal

judicial district." As the chief federal law-enforcement officers in their districts, U.S. Attorneys
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represent the Attorney General before Americans who may not otherwise have contact with the

Department ofJustice. They lead our efforts to protect America from terrorist attacks and fight

violent crime, combat illegal drug trafficking, ensure the integrity of government and the

. .

marketplace, enforce our immigration laws, and prosecute crimes that endanger children and

families-including child pornographY,.obscenity, and human trafficking..

U.S. Attorneys are not only prosecutors; they are government officials charged with

managing and implementing the policies and priorities of the Executive Branch. United States

Attorneys serve at the pleasure of the President. Like any other high-ranking officials in the

Executive Branch, they may be removed for any reason or no reason. The Department of

Justice-including the office of United States Attorney-was created precisely so that the

government's leg;!1 business could be effectively managed and carried out through a coherent

pr(}gram under the supervision of the Attorney General. And unlike judges, who are supposed to

actindependently of those who nominate them; U;S. Attorneys are accountable to the Attorney

General, and through him, to the President-the head of the Executive Branch. For these

reasons, the Department is committed to having the best person possible discharging the

responsibilities of that office at all times and in every district.

The Attorney General and I are responsible for evaluating the performance of the United

States Attorneys and ensuring that they are leading their offices effectively. It should come as no

2
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surprise to anyone that, in an organization as large as theJustice Department, U.S. Attorneys are

removed or asked or encouraged to resign from time to time. However, in this Administration

U.S. Attorneys are never-repeat, never-removed, or asked or encouraged to resign, in an effort

... to retaliate against them, or interfere with, or inappropriately influence a particular investigation,

criminal prosecution, or civil case. Any suggestion to the contrary is unfounded, and it

irresponsibly undermines the reputation for impartiality the Department has earned over many

.years and on which it depends.

Turnover in the position of U.S. Attorney is not uncommon. When a presidential election

results in a change of administration, every U.S. Attorney leaves and the new President

nominates a successor for confirmation by the Senate. Moreover, U.S. Attorneys do not

necessarily stay in place even during an administration. For example, approximately half of the

U.S. Attorneys appointed at the beginning of the Bush Administration had left office by the end

of2006. Given this reality, career investigators and prosecutors exercise direct responsibility for

nearly all investigations and cases handled by a U.S. Attorney's Office. While a new U.S.

Attorney may articulate new priorities or emphasize different types of cases, the effect of a V.S.

Attorney's departure on an existing investigation is, in fact, minimal, and that is as it should be.

The career civil servants who prosecute federal criminal cases are dedicated professionals, and an

effective V.S. Attorney relies on the professional judgment of those prosecutors.
(i

3
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The leadership of an offic~ i~ more than the direction of individual cases. It involves

managing limited resources, ~aintaining high morale in the office, and building relationships

with federal, state and local law enforcement partners. The Administration takes seriously its

obligation to have the best person possible leading the office at any given time. When aUS.

Attorney submits his or her resignation, the Department must first determine who will serve

temporarily as interim U.S. Attorney. The Department has an obligation to ensure that someone

is able to carry out the important function of leading a U.S. Attorney's Office during the period

when there is not a presidentially~appointed, Senate":"confirmed United States Attorney. Often,

the Department looks to the First Assistarit U.S. Attorney or another senior manager in the office
. .

to serve as U.s. Attorney on an interim basis. When neither the Firs.t Assistant U.S. Attorney nor

another senior manager in the office is able or willing to serve as interim U.S. Attorney, or when

the appointment of either would' not be appropriate in the circumstances, the Department has

looked to other, qualified Department employees.

At no time, however, has the Administration sought to avoid the Senate confirmation

process by appointing an interim U.S. Attorney and then refusing to move forward, in

consultation with home-State Senators, on the selection, nomination, confirmation and

appointment of a new U.S. Attorney. The appointment of U.S. Attorneys by and with the advice

and consent of the Senate is unquestionably the appointment method preferred by both the Senate

and the Administration.

4
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In every single case where a vacancy occurs, the Bush Administration is committed to

having a United States Attorney who is confirmed by the Senate. And the Administration's

actions bear this out. Every time a vacancy has arisen, the President has either made a

nomination, or the Administration is workiJig-.in consultation with home-state Senators-to

select candidates for nomination. Let me be perfectly clear-at·no·time has the Administration

sought to avoid the Senate confirm~tion process by appointing an interim United States Attorney

and then refusing to move forward, in consultation with home-State Senators, on the selection,

nomination and confirmation of a new United States Attorney. Not once.

Since January 20, 2001, 125 new U.S. Attorneys have been nominated by the President

and confirmed by the Senate. On March 9, 2006, the Congress amended the Attorney General's

authority to appoint interim U.S. Attorneys, and 13 vacancies h~ve occurred since that date. This

amendment has not changed our commitment to nominating .candidates for Senate confirmation.

In fact, the Administration has nominated a total of 15 individuals for Senate consideration since

the appointment authority was amended, with 12 of those nominees having been confirmed to

date. Of the 13 vacancies that have occurred since the time that the law was amended, the

Administration has nominated candidates to fill five of these positions, has interviewed

candidates for nomination for seven positions, and is waiting to receive names to set up

interviews for one position-all in consultation with home-state Senators~

5
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However, while that nomination process continues, the Department must have a leader in

place to carry outthe important work of these offices. To ensure an effective and smooth

transition during U.S. Attorney vacancies, the office of the U.S. Attorney must be filled on an

interim basis. To do so, the Department relies on the VacancyReform Act ("VRA"), 5 U.S.C. §

3345(a)(1), when the First Assistant U.S. Attorney is selected to lead the office, or the Attorney

General's appointment authority in 28 U.S.C. § 546 when another Department employee is

. chosen. Under the VRA, the First Assistant may serve in an acting capacity for only 210 days.

. .

unless a nomination is made during that period. Under an Attorney General appointment, the

interim U.S. Attorney serves until a nominee is confirmed the Senate. ,There is no other statutory

. .
authority for filling such a vacancy, and thus the use of the Attorney General's appointment

authority, as amended last year, signalsnO,thing other than a decision to have an interim U.S.

Attorney who is not the First Assistant U.S. Attorney. It does not indicate an intention to avoid

the confirmation process, as some have suggested.

No change in these statutory appointment authorities is necessary, and thus the

Department of Justice strongly opposes S. 214, which would radically change the way in which

U.S. Attorney vacancies are temporarily filled. S. 214 would deprive the Attorney General of the

authority to appoint his chieflaw enforcement officials in the field when a vacancy occurs,

assigning it instead to another branch of government.

6
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As youknow, before last year's amendment of28 U.S.C. § 546, the Attorney General

could appoint an interim U.S. Attorney forthe firSt 120 days after a vacancy arose; thereafter, the

district"court was authorized to appoint an interim U.S. Attorney. In cases where a Senate

confirmed U.S. Attorney could not be appointed within 120 days, the limitation on the Attorney

General'8 appointment authority resulted in recurring problems. Some district courts recognized

the conflicts inherent in the appointme~tof an interim U.S. Attorney who would then have

matters before the court-not to mention the oddity ofone branch of government's appointing

.. officers ofanother-·and simply refused to exercise the appointment authority. In·those cases, .

. the Attorney General was consequently required to make multiple successive 120-day interim

appointments. Other district courts ignored the inherent conflicts and sought to appoint as

interim U.S. Attorneys wholly unacceptable candidates who lacked the required clearances or

appropriate qualifications.

In most cases, ofcourse, the district court simply appointed the Attorney General's choice

as interim U.S. Attorney, revealing the fact that most judges recognized the importance of

appointing an interim U.S. Attorney who enjoys the confidence of the Attorney General. In other

words. the most important factor in the selection of past court-appointed interim u.s. Attorneys

was the Attorney General's recommendation. By foreclosing the possibility of judicial

appointment of interim U.S. Attorneysunacceptable to the Administration, last year's

7
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amendment to Section 546 appropriately eliminated a procedure that created unnecessary

problems without any apparent benefit.

S. 214 would not merely reverse the 2006 amendment; it would exacerbate the problems

experienced under the prior version of the statute by making judicial appoin~ent the only means

of temporarily filling a vacancy-a step inconsistent with sound separation-of-powers principles.

We are aware ofno· other agency where federal jl:ldge~members of a separate branch of

govemment-.appoint the interim staff of an agency..Such a judicial appointee would have

authority for litigating the entire federal criminal and civil docket before the very district court to

.whom he or she was beholden for the appointment. This arrangement, at a minimum, gives rise

to an appearance ofpotential conflict that undermines the performance or perceived performance

ofboth the Executive and Judicial Branches. A judge may be inclined to select a U.S. Attorney

who shares the judge's ideological or prosecutorial philosophy. Or a judge may select a

. .
prosecutor apt to settle cases and enter plea bargains, so as to preserve judicial resources. See

Wiener, Inter-Branch Appointments After the Independent Counsel: Court Appointment of

United States Attorneys, 86 Minn. L. Rev. 363,428 (2001) (concluding that court appointment of

interim U.S. Attorneys is unconstitutional).

Prosecutorial authority should be exercised by the Executive Branch in a unified manner,

consistent with the application of criminal enforcement policy under the Attorney General. S.

8
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214 would undermine the effort to achieve a unified and consistent approach to prosecutions and

federal law enforcement. Court-appointed U.S. Attorneys would be at least as accountable to the

chiefjudge of the district court as to the Attorney General, which could, in some circumstances

become untenable. In no context is accountability more important to our society than on the

front lines·of law enforcement and the exercise of prosecutorial discretion, and the Department

contends that the chief prosecutor should be accountable to the Attorney General, the President,

and ultimately the people rather thana court.

Finally, S. 214 seems to be aimed at solving a problem that does notexist. Asnoted,

when a vacancy irtthe office of U.S. Attorney occurs, the Department typically looks first to the

First Assistant or another senior managerin the office to serve as an Acting or interim U.S.

. Attorney. Where neither the First Assistant nor another senior manager is able or willing to serve

as an Acting or interim U.S. Attorney, or where their servicewouldrtot be appropriate under the

circumstances, the Administration has looked to other Department employees to serve

temporarily. No matter which way a U.S. Attorney is temporarily appointed; the Administration

has consistently sought, and will continue to seek, to fill the vacancy-.in consultation with

home-State Senators-with a presidentially-nominated and Senate-confirmed nominee.

Thank you again for the opportunity to testify, and 1look forward to answering the

Committee's questions.

9
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From:
Sent:
To:
Cc:
Subject:

Importance:

Seidel, Rebecca
Friday, February 02, 20074:24 PM
Green, Richard E.; Simms, Angela M.
Scott-Finan, Nancy; Blackwood, Kristine
FW: DAG testimony on USA firings issue

High

see below, this is apparently the only comment from WH counsel's office. We accept. Does
this mean it is cleared? I spoke with Todd Braunstein at a meeting we were at together
and understood his comments were only suggestions. Has he responded to our response yet?
Didn't get the impression he was going to push.

-----Original Message----
From: Oprison, Christopher G.
[mailto:Christopher G. Oprison
Sent: Friday, February-02, 2007 4:02 PM
.To: Seidel, Rebecca; Scott-Finan, Nancy
Cc:Gibbs, Landon M.; Brosnahan, Jen'nifer R.; McIntosh, Brent J. ; Brady, Ryan D.
Subject: RE: DAG testimony on USA firings issue

Here are the comments I sent earlier today. to our front office:

I have no legal objections. One minor wordsmithing 'edit: on Page 7, paragraph start'ing
"J\s you know,· "h the third sentence, substitute '·'government" for "government's"

My apologies, ladies, for the delay. Thanks for following ,up.

Christopher G. Oprison
Associate Counsel to the President
phone: (202) 456-
fax: (202) 456-

-----Original Mess~ge----

From: Seidel, Rebecca
Sent: Friday, Februaiy 02, 2007 3:55 PM
To: Scott-Finan, Nancy; Oprison, Christopher G.; Brosnahan, Jennifer R..; McIntosh, Brent
J.
Cc: Gibbs, Landon M.
Subject: Re: DAG testimony on USA firings issue

As of 20 min ago, Angela ,at omb had not received anything from WH counsel.

:C :':;:bbs
S~nt: ~ri ?~b 02
Subject: RE: DAG

-----Original Message----
From: Scott-Finan, Nancy
To: 'Oprison, Christopher G.' <Christopher G. Oprisor.
Brosnahan..Tpnni fpr R. <Jennifer R. Brosnahan

>; Seidel, Rebecca
Landen M. Gibbs

15:49:04 2007
testimony on USA firlngs issue

/i MCIntosh, Brent J.

We have not received comments from WH Counsel through the OMS passback process; only from
DPC.

-----Original Message----
From: Oprison, Christopher G.
[mailto:Christopher G. Opriso~

3~nt: Friday, February-02, 2007 3:46 PM
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FW:Heads Up on WSJ USA Story Page 2.of2-

information we provided on the appointnient authority and pointing him towards our recent nominations, I don't
think it will be as politically focused. More likely, he will write that the Department is pushing out USAs because
they are underperforming or not embracing the Department's priorities.

The story will be very critical ofhow the· Bud Cumminssituati.on was handled. He thinks despite the political
pedigree, that Griffin is very qualified. but just the way in which it was handled with Cummins and Pryor will make
it nearly impossible for him to be nominated or confirmed. The goOd news on this front is he finds Feinstein and
Pryor's criticism thatwe don't intend to nominate USAs suspect and unwarranted.

Talking Points.:

o Our record sincethi$ a~thority\\lasamended demonstrc:ites we are .committed tQworldngwltl1the .
Senate to· nqrninatacandidates.for.U.S. AttCllTley .positlcms;,· Spec:::ifi~ily~ $in~Mi!!1'Qh9;:,zOO$, the .
Administration has nominateCf13 individuals to serve asU ;8; Attorn~y(12 have beenconffrtned);
Additionally, Sineethe appointment authority was amended; there have been 11 vacanciescrt!ated
by outgoing U.S. Attorneys ~ of those 11 vacancies; the Administration nominated candid~es.to fill
four ·ofthese positions to date and has already interviewed candidates fOr the other seven positions.

Brian Roehrkasse .
DeputyDireetor of Public Affairs
U.S. pepartment ofJustice
(202)51+· ,
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Talking Points on US Attorney Vacancies

• In every caSe, it is a goal of this Administration to have a U.S. Attorney that is cortfmned by
the Senate. It is inconceivable for a member of Congress to believe that use of an
appointment authority to fill a vacancy is in any way an attempt to circumvent the
confirmation process. When a United States Attorney submits his or her resignation, the

, Administration has an obligation to ensure that someone is able to carry out the important
function ofleading a U.S. Attorney's office. Following such a situation, we consult with the
home-state Senators prior to nomination regarding candidates for Senate consideration.

• Our record since this authority was amended demonstrates we are committed to workingwith
the Senate to nominate candidates for U.S. Attomeypositions. Specifically, since March 9,
2006, theAdministration has nominated 13 individUals to serve as U.S. Attorney (12 have
been confirmed). Additionally, since the appointment authority was anlende~ there have
been 11 vacancies created by outgoing U.~. Attorneys.,.~ of those 11 vacancies, the,
Administration nomit1ated~andidatestofiU four ofthese positions to date and has already
interviewed candidates for the other seven positions.

.Appointment'Authority

• United States Attorneys serve at the pleasure of the President, and whenever a vacancy
occurs, we act to fill it in compliance with our obligations under the Constitution, the laws of
the United States, and in consultation with the home-state Senators in the region. The

. Senators,have raised concemsbased oO"amisunderstanding'ofthe: facts'surrounding-the'
resignations ofa hlindfulofU:S~'Attomeys,each of whomhave beeniiJlofficefor their full
fouryeartennor more~

• When a United States Attorney submits his or her resignation, the Administration has -- in
every case -- consulted with home-state Senators regarding candidates for the Presidential
nomination and Senate confirmation. The Administration continues to be committed to
working to nominate a candidate for Senate consideration in every case that a vacancy is
created, as evidenced by the fact that there have been 125 confirmations ofnew U.S.
Attorneys since January 20, 200I.

• With 93 U.S. Attorney positions across the country, the Department often averages between
8-15 vacancies at any given time. Because of the important work conducted by these offices,
and the need to ensUre that the officeis being managed effectively and appropriately, the
Department uses a range of options to ensure continuity of operations.

~'

• In some cases, the First Assistant U.S. Attorney is an appropriate choice. However, in other'
cases, the First Assistant may not be an appropriate option for reasons including that he or

'she: resigns or retires at the same time at the outgoing U.S. Attorney; indicates that he/she
does not want to serve as Acting; has ongoing or completed OPR or fG matters in their file,
which may make hislher elevation to the Acting role inappropriate; or is subject ofan
unfavorable recommendation by the outgoing U.S. Attorney or otherwise does not enjoy the
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confidence of those responsible for ensuring ongoing operations and an appropriate transition
until such time as a new U.S. Attorney.is nominated andconfinned by the Senate. In those
cases, the Attorney General has appointed another individual to lead the office during the
transition.

Vacancies Since the Appointment Authority Has Changed:.

• Since March 9,2006, when the appointmcntauthority was amended, the Administration has
nominated 13· individuals for Senate consideration (12 have been confmned to date).

• Since March 9, 2006, when the appointment authority was amended, 11 vacancies have been
created. Of the 11 vacanCies, the Administration·nominated candidates to fill foui of these
positions (three were confinned to date) and has interviewed candidates for the other 7
positions. The 11 vacancies were filled as follows:

~ In 5 cases, the First Assistant was selected to lead the office and took over under the
Vacancy Reform Act'spr6vision at:. 5 U.S.C. §3345(a)(l). That authority is limited to
210 days, unless a nomination is made during that period.

> In 5 cases, the Department selected another Department employee to serve as interim
until such time as a nomination is submitted to the Senate.

~ In 1 case, the First Assistant resigned at the same time as the U.S. Attorney, creating a
need for an interim until such time asa nomination is submitted to the Senate.

Amendhig the Statute:)

• We are aware of no other federal agency where federal judges, members of a separate branch
ofgovemment and notthe head of the agency, appoint interim staff on behalf of the agency.

• In early 2006, the statute that authorizes the appointment of interim United States' Attorneys
(28 U.S.C. § 546) was amended by section 502 ofPublic Law 109-177 to eliminate the
provision ora 120-day appointment and to allow the Attorney General to appoint interim
United States Attorneysto serve until the nomination and confinnation of a UnitedStates
Attorney under 28 U.S.C. § 541.

• The statute was amended for several reasons: I} the previous provision was constitutionally
suspect and the Senate respects the Constitution; 2} some federal judges, recognizing the
inherent problems, have refused to do appointments, creating a situation where the Attorney
General had to do multiple 120-day appointments; 3) a small number of federal judges,
disregarding the Constitutional issues, attempted to appoint individuals other than those
proposed by the Department - in one case, someone who had never been a federal
government official and hence had never been subject of the required national security
clearance process, an unacceptable risk given the responsibilities and operations overseen by
our U.S. Attorneys.
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENTTO ATTORNEY GENERAL'S
APPOINTMENT AUTHORITY

Since March9, 2006, when the Congress amended the Attorney General's
, authority to appoint interim United States Attorneys, the .President has nominated 13

individuals to serve as United States Attorney (two additional nominati(uis are expected
this week). The 13 nominations are: '

• Erik Peterson ~ Western District of Wisconsin;
• Charles Rosenberg - EasteJ:Il District ofVirginia;
• Thomas Anderson,- District ofVcrmont;
• .Martin Jackley - District ofSouth Dakota;
eAlexander Acosta - Southern District ofFlorida;
• Troy Eld -.District ofColorado;
• PhlllfpGreen - Southern District of Illinois;
• George Holding .:- Eastern District ofNQrth Carolina;
• Sharon Potter - Northern District ofWest Virginia; ,
• Brett Tolman - District ofUtah;
•• Rodg~r Heaton - Central District of Illinois;
.' Deborah Rhodes - Southern District ofAlabama; and
• Rachel Pau.ose - District ofMinnesota.

AllbiIt Phillip Gre~n havebeettconfirntedbY theScnate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL'S
APPOINTMENT AUTHORITY'

Since March 9, 2006, there have been II new U.S. Attorney vacancies that have
arisen. For five of the 11,vacancies, the First AssistantUnited States Attorney (FAUSA)
in the district was selected to lead the office in an acting capacity under the Vacancies
Reform Act, see 5 U.S.C. § 3345(a)(I) (first assistant may serve in acting capacity for
210 days unless a nomination is made). Those districts are:

• Central DistriCt of California - FAUSA George Cardona is acting United States
Attorney (Cardona is not a candidate for presidential nomination; ,a nomination is'
not yet ready); .

• Southern District ofIllinois, - FAUSA Randy Massey is acting United States
Attorney (Massey is not a candidate for [5residential nomination; a nomination
was made last Congress, but confirmation did not occur);

• Northern District oflowa - FAUsA Judi Whetstine is acting United States
Attorney (Whetstine is not a candidate for nomination and is retiring this month,
necessitating an Attorney General appointment; nomination is not yet ready);
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• Eastern District of North Carolina ~FAUSA George Holding served as acting
United States Attorney (Holding was nominated and confirmed);

• Northern District of West Virginia - FAUSA'Rita Valdrini served as acting·
United States Attorney (Valdriniwas not a candidate for presidential nomination;
another individual was nominated and confirmed).

For six of the 11 vacancies, the Department selected another Department employee to. '.
serve as interim United States Attorney until a nomination could be submitted to the
Senate. Those districts are:

• Eastern District of Virginia - Pending nominee Chuck Rosenberg was
appointed mterim United States Attorney when incumbent UnIted States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confinned
shortly thereafter);

• Eastern District of Arkansas - Tim Griffin was appointed interim United States
Attorney wheIJ.iilCumbent UnitedStatesArtomey resigned (Griffin has expressed
interestinJ?resid~ntialnomination; nollliriationis notyet ready);

• DistriCt ofColumbta..;. JeffTaylOi"was appointed interim United States Attorney
when incumbent United States Attorney resigned to be apPointed Assistant
Attorney General for the National Security Division (Taylor has expressed
interestinpresidential nomination; nomination is not yet ready);

• District of Nebraska..,. Joe Stecherwas appointed interim UmtedStates Attorney
when incumbentUnitedStates'Attorney resigned to be appointed ChiefJustice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
n°miItation;'l1omi~ti()n;isnotYetfeady)~,·... '. . .... .' ". •..•. .'

• 'l\Iiddle~,J)IS.t;i~q~.!ennessee''''' CtaigMorford )Vas appointed interim United·
states:A:ttOmeywhert incumbent Uriited Suites Attorney resigned (Morford is not
a candidate for presidential nomination; nomination is notyetready); and

• 'Western· Dlstrtctof Missouri - Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(Schloznian is not a candidate for 'presidential appointment; nomination is notyet
ready).

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL'S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006.. In two of
the nine cases, the FAUSA had been serving as acting United States Attorney under the
Vacancies Reform Act (VRA), butthe VRA's 21O-day period expired before a

, *"
nomination could be made. Thereafter, the Attorney General appointed that same
FAUSA to serve as interim United States Attorney. These districts include:

• District of Puerto RIco - Rosa Rodriguez-Velez (Rodriguez-Velez has expressed
interest in presidential nomination; nomination is not yet ready); and

• Eastern District of Tennessee - Russ Dedrick (Dedrick has expressed interest in
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presidential nomination; nomination is not yet ready).

In one case, the FAUSA had been serving as acting United States Attorney under the
VRA" but the VRA's 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as
interim United States Attorney until a nomination could be submitted to the Senate. That

.district is:

•. District of Alaska - Nelson Cohen (Cohen is not a candidate for presidential
nomination; nomination is not yet ready).

In the five remaining cases, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate~'Those districts are:'

• Eastern District ofVirginia..:.. Pending nominee Chuck Rosenberg was
appointed int~rim United States Attorneywhen incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter);

• EasternDistrlct of Arkans.as -'- Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not Yet ready); .

• District of Columbia - JeffTaylor was appointed interim United States Attorney
'when incumbent United States Attorney resigned to be appointed Assistant
Attorney Genera.lf<>cthe NationalSecuritY Dlvision{Taylor has expressed
interest,mpr;esidentialnomiliation; nomination is not yet ready);

• nistrlcfof Nebraska - Joe Stecher was appointed interim United States Attorney
When incumbent United States Attorney resigned to be appointed Chief Justice of
NebraskaSupreIlle Court (Stecher has expressed interest in presidential
nomination; nomination is not yet ready);

• Middle District of Tennessee - Craig Morford was appointed interim Unitel:l
States Attorney when incumbent United States Attorney resigned (Morford is not
a candidate for presidential nomination; nomination is not .yet ready); and

• Western District of Missouri-Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(Schlozman is not a candidate for presidential appointment; nomination is not yet
ready).
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From: Klingier, Richard D.

Sent: Tuesday, January 16, 2007 8:51 AM

To: Miers, Harriet: Kelley, William K.; Oprison, Christopher G..

. Below is today's WSJ story on U.S. Attorneys and proposals to eliminate the PATRIOT ACT extension's
appointment power of the Attorney General (touching on Griffin. and disclosing departures not officially
confirmed), which I didn't see in the WH news summary. Especially with E.D. Ark., DOJ may have dug its own
grave on this.

U.S.Att~rneyVacancies Spark Concerns
By EVAN PEREZ aod SCOT J. PALTJ{OW
January Iff; 1007; PIIgeA4 . . .
WASIDNGTON -- As the Bush administration enters its last two years, a number ofD.S. attorneys are
departingtcausingconcem that some higb-profile prosecutions may suffer.
As ~~y as seven U.S. attorneys,includirig pr?secutor Kevin V. Ryan, whose San Francisco office is .
overseeing the investigation ofbackdating of stock optionS,· are leaving or being pushed out. Others
include Carol Lam of San Diego, Daniel Bogden ofNevada, David Iglesias ofNew Mexico, Paul
Charlton 6f Arizona and John McKay of Seattle. Ms. Lam and Messrs. Ryan and Bogden haven't
officially announced their departures.· .
Democrats claim the administration is using a little-noticed clause in the PatriotAct to circumvent
Senate confirmation·for some of the interim replacements who otherwise might not be able to win
confmnation. Senate Judiciary Committee Chairman Sen. Patrick Leahy (D., Vt.) and Sen. Dianne
Feinstein (D., Calif.) are pushing legislation to undo a 2006 Patriot Act amendment that for the first time
.gav~ the~tt011ley.general,.rather than lQcal federal ..courts,.auth0rity.toaP1?0intinterim:H.~. attorneys.
Th¢'.a:<iInmistnttion said'it needed to be able to do that to ensure no disruption in prosecuting terrorism.
suspeCts: .. ..

The proposed legislation would restore to the federal courts authority to make the interim appointments.
There is no fixed term for U.S. attorneys. Instead, they typically are appointedat the beginning of a new
president's term, and serve throughout that term. If the president is re-elected, they continue to serve,
unless of course they decide for some reason that they want to leave.
Lawmakers plan to question Attorney General Alberto Gonzales apout the turnover at a Judiciary
Committee hearing Thursday. Justice officials say the U.S" attorney changes are normal and that at any
one time it is common to have eightto 15 vacancies. Former Justice Department officials, however, say
it is unusual for such a large number of U.S. attorneys to leave at one time.
Brian Roehrkasse, a Justice Department spokesman, said that interim appointments aren't "in any wayan
attempt to circumvent the confmnation process." He added that the administration's record since last
year's Patriot Act amendment "demonstrates we are committed to working with the Senate to nominate
candidates for U.S. Attorney positions."
The Justice Department counts 11 vacancies since March 2006. The administration has nominated
candidate$ to fill four of those and is interviewing ·candidates to fill seven others, officials said. Several
departing prosecutors have left for new, and often higher-paying, private:-sector jobs.
The departure that started the uproar is that of Bud Cummins in Little Rock, Ark., whose replacement,
Timothy Griffin, is a former political official in the Bush White House and the Republican National
Committee. Mr. Cummins, in an interview, said a top Justice official asked for his resignation in June,
saying the White House wanted to give another person the opportunity to serve.
The departure ofMr. Ryan, who faced some internal criticism for his office operations, is less
surprising. He gained a high profile because of the Baleo steroids case and the options-backdating cases
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and in recent months began discussing stepping down.
The Justice Department's request thatMs. Lam step down was fIrst reported last week hy the Sari biego
.Union-:-Tribune. A spokeswoman for Ms. Lam declined to comment on the matter. One possible;. reason
cited for asking Ms. Lam to leave is a decline in.her office's prosecutiops of routine narcotics and
smuggling cases. Ms. Lam instead has made white-collar criminatcases a priority and won the guilty
.plea in 2005 of former Republican Congressman Randy "DUke" Cunningham, who was sentenced to
more than eight y~ars in prison for soliciting $2.4 million in bribes. .
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.FW: Letter to Leahy-Feinsteinre USA Appointments

From: Miers, Harriet

Sent: Tuesday, January 16, 20079:48 AM

To: Kelley, WiJiiamK.; Snow, Tony; Perino, Dana M.

Subject: RE: US Attorney Issues FW:Letter to Leahy-Feinstein re USA Appointments

Page 10f2

I am very worried about commenting on performance or management issues in a negative way. We do not do
that on personnel decisions and itcan be viewed as very harmful to the future of these individuals.

From: Kelley, Wi/IJam K.
sent: Tuesday, January 16, 2007 9:14AM
To: Miers, Harriet; Snow, Tony; Perino, DanaM.

. Subject: us Attorney Issues FW: Letter to Leahy-Feinstein re USAAppointments
Importance:· High

Attached are a draftJ~tter- which;. I emphasize, hasn't been sent, though it will be today - from DO]legislative
affciirsto Senator Leahy explaining the DOJ's position On replacing USAttorneys, and a fact sheet giving the
details on the history of each opening and AG appointment

The message is simple:
First, US Attorneys serve at the pleasure of the President, and are supervised by the AG and Deputy ~G to ensure
thatthey are good managers and actin alignment withthe Administration's policies.

. .

second, suchsupervision NEVE~ involves inappropriate interference with or influence on any case or
investigation, civil or criminal.

",' ..

Third, theAdministrationis co111#rltf;ed.to !laVing senate·confirpled US Attorneys ina1l9hlots; alld our record
shows that conun1tment. To the 'extent thatthe AG has madeUS Attorney appointments withoutnominations
following, that isONLY because of the time it takes to choose and vet a candidate. TheAG has not, andwill not,
manipulate his statutory appointment authority to evade the scrutiny of advice and consent.

DOJ is looking into what they think they can appropriately say through talking points on the decision to replace
several US Attorneys last month. We ordinarily don't comment on personnel matters,. but we should be able to
say that any decisions to as.k for resignations were based solely on management and performance issues, and
ABSOLUTELYnot on any desire to influence cases or investigations or as a response to any such cases or

. investigations in the past.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Monday, January 15, 2007 11:16 PM
To: Kelley, William K.
Subject: FW: Letterto Leahy-Feinstein re USA Appointments
Importance: High

Would you also please let me know if you have any concerns/comments? Thanks.

From: sampson, Kyle

HJC 10052



r'W:Letter to Leahy-Feinstein re USA Appointments Page 2 oi2

Sent: Monday, JC1nuary 15. 200711:llPM

To: Moschella, WillIam; Sston, Michael (ODAG); Hertllng, Richard; ScoUnos, Tasla; Roehrl<asse, Brian; Goodling, Monica; MargolIs, David "

Subject: Letter to leahy-feinstein re USA Appoln!:ments

Importance: HIgh

All, here is (1)a draft response to the letter from Leahy/Feinstein on USA appointments and (2) fact sheet that we
would attache to the letter. I think we should get this out by COB tomorrow, so please review and provide
comments ASAP. Thanks.

"«Leahy Letterre USA Appts 1:16.2007.doc» «Leahy Letter re USA Appts 1.16.2007 fact sheet.doc»
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January 16,2007

The Honorable Patrick 1. Leahy
Chairman
Conunittee on the Judiciary
United States Senate .
Washington, D.C. 20510

The HonorableDianne Feinstein
Committee on the Judiciary
United States Senate

.Washington, D.C. 20510

Dear Chainnan Leahy and Senator Feinstein:

This is in response to your letter, dated January 9, 2007, regarding the
Administration's appointment of United St~tes Attorneys.

United States Attorneys are at the forefront ofthe Department of Justice's efforts.
They are·leadingthecharg" to protect A1nerica from~ctso~terrorism;redlJceviolent

cri1tle,including~rlcriIneand'garig~rime; enfbree.·imthi~tion]aw~;·fig1ltil1egal. drugs,
especially metliliIlphetamine; combat criinesthat endanger children and families, like
child pornography, obscenity, and human trafficking; and ensure the integrity of the
marketplace and ofgovernment by prosecuting corporate fraud and p1,lblic corruption.
The Attorney Generaland the Deputy Attorney General are responsible for evaluating the
perfonnance the United States Attorneys and. ensuring that United States Attorneys are
leading their offices effectively.

United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for, inter alia,
substandard performance or tailure to embrace the Administration's policies. That on
occasion some United States Attorneys are removed, or are asked or encouraged to
resign, bec.ause of substandard performance or failure to embrace the Administration's
policies should come as no surprise. Please be assured, however, that United States
Attorneys never are removed, or asked or encouraged to resign, in an etfort to interfere
with or inappropriately influence a particular investigation, criminal prosecution or civil
case. United States Attorneys are law enforcement otficials and officers of the court who
must carry out their responsibilities with strict impartial~ty.
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Letter·to Chainnan Leahy and Senator Feinstein
January 16,2007
Page 2

The Administration is committed to having a Senate-confinned United States
Attorney in all 94 federal districts. When a vacancy in the office of United States
Attorney occurs (because of removal, resignation or for any other reason), the
Administration fIrst mustdetennine who will serve temporarily as United States Attorney
until a new Senate-confirmed United States Attorney is appointed. Because of the
importance ofcontinuity iIi the office~. the Administration often looks to the First .
Assistant United States Attorney or another senior manager in the office to serve as
acting or interim United States Attorney; Where neither the FirstAssistant United States
Attorney nor another senior manager inthe office is able or willing to serve as acting or
interim United Stat~ Attorney, or where their service would not be appropriate in the
circums~ces, the Administration may look to other Department employees to serve as
interim United States Attorney. At no time, however, has the Administration sought to
avoid the Senate conrtrmatiori·Ptoeess by (1) appointing an interim United States
Attorney and then (2) refuSing" to move forward, .io' con$Ultation with home-State
Senators,: on the selection,.nomination and (hopefully) confinnation ofa new United
States Attorney. The appointment ofUilited States Attorneys by and with the advice and
consent oCthe Senate unquestiomiblyisthe appointment method preferred by the Senate
and the one that the Administration follows.,

Last year's amendment to the Attorney General's appointment authority was
necessary and appropriate. Prior to the amendment, the Attorney General could apPQint
an interim United States Attorney for only 120 days; thereafter, the district court was
au$orizedto apPPiIlt an interim UIliteq S41tes·Att9tney.. 'fucaseS\Vherea Senate
conflrtnedUllite<fSt8tes AttOmeycouldl1otbirappointed withiriJ20 days~ the limitation
ort the Attorney General'sappointment authority resulted in numerous, recurring
problems. 'For example, some district courts - recognizing the oddity of members of one
branch of government appointing officers ofanother and the conflicts inherent in the
appointment of an interim United States Attorney who would then have many matters

, before the court -refused to exercise the court appointment authority, thereby requiring
the Attorney General to make successive, 120-day appointments. In contrast, other
district courtS -- ignoring the oddity and the inherent conflicts - sought to appoint as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Because the Administration is
committed to having a Senate-confIrmed United States Attorney in all 94 federal districts,
changing the law to restore the limitations on the Attorney General's appointment
authority is unnecessary.

Enclosed per your request is information regarding the exercise of the Attorney
General's authority to appoint interim United States Attorneys. As you will see, [he if

enclosed infonnation establishes conclusively that the Administration is comtnitted to
having a Senate-confirrned United States Attorney in all 94 federal districts. Indeed,
every single time that a United States Attorney vacancy has arisen, the President either
has made a nomination or the Administration is working, in consultation with home-State
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Letter to Chainnan Leahy and Senator Feinstein
January 16,2007
Page 3

Senators, to select candidates for nomination. Such nominations are, of course~ subject to
Senate confirmation.

Sincerely,

Richard A. Herding
Acting Assistant Attorney General
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

.NOMINATIONSAfi'TER AMENDMENT TO ATTQRNEY GENERAL'S
APPOIl~T}IENTAUmORlTY

Since March 9, 2006, when the Congress amended the Attorney General's
authority to appoint interim United States Attorneys; the President has nominated 13
individuals to serve as United States Attorney (two additional nominations are expected
this week).. The 13 nominations are:

• Erik Peterson - Western District ofWiscODSiti;
• Charles Rosenberg""" Eastern District.ofVirgitiia;
• Thomas Anderson - District ofVennont;
• Martin Ja~~ey~.Districtof South·Dakota;
• Alexander Af:osta - Southern District ofFlorida;
• TroyEld - District ofColoraQo;
• PhilUpGreell -Southern District ofIllinois;
• George Holding - Eastern District of North Carolina;
• Sharon Potter - Northern District ofWest Virginia;
• Brett Tolman..,. District ofUtah;
• Rodger Heaton - Central District of Illinois;
• Deborah Rhodes ~ Southern District of Alabama; and
• Rac:heIPaulose- DistrictofMinn~sota.

All butPhiHip Gre¢ have been confliftled by the,S¢rtate.

VA<:ANClES'AFTERAMENnM:ENI TO AtTORNEY GENERAL'S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 11 new U.S. Attorney vacancies that have
arisen. For five of me 11 vacancies, the First Assistant United States Attorney (FAUSA)
in the district was selected to lead the office in an acting capacity under the Vacancies
Reform Act, see 5 U.S.C § 3345(a)(I) (first assistant may serve in acting capacity for
210 days unless a nomination is made). Those districts are:

• Central District of California""" FAUSA George Cardona is acting United States
Attorney (Cardona is not a candidate for presidential nomination; a nomination is
not yet ready);

• Southern District ofllllnol. - FAUSA Randy Massey is acting United States
Attorney (Massey is not a candidate for presidential nomination; a nomination

. .ij'

was made last Congress, but confinnation did not occur);
• ~orthern District of.(owa - FAUSA Judi Whetstine is acting United States

Attorney (Whetstine is not a candidateJor nomination and is retiring this month,
necessitating an Attorney General appointment; nomination is not yet ready);
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• Eastern District of North CarolIna - FAUSA George Holding served as acting
, United States Attorney (Holding was nominated and confirmed); ,

• Northern District of WestVirginia - FAUSA Rita Valdrini served as acting
". United States Attorney (Valdrini was not a candidate for presidential nomination;

another individual was, nominated and confirmed).

For six of the Ilvacaocies,the Department selected another Department employee to
se(Ve as interim United states Attorney until a nomination could be submitted to the
Senate. Those districts are:

• Eastern District of Virginia -:- Pending nominee Chuck Rosenberg was
appointed interim Umted States Attorney when incumbeilt United States Attorney
resigned to be appointed Deputy Att()rney General (Rosenberg was confirmed
shortly'thereafter); "

• Eastern District of Arkansas - Tim Griffin was appointed interim United States
,Attorney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nominllti()n; nomination is not yet ready);

• District of Columbia '- Jeff' Taylor was appointed interim United States Attorney
When incumbent United States Attoritey resigned to be appointed Assistant
Attorney General for the National. Security Division (Taylor has expressed
interest inpresidentialnominlltion; nominaiionis not yet ready); ,

• District of Nebraska - Joe Stecher was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
nom4tation;qominllti()~li~notyet ready);

.MiddleDt~¥~t of'l'~pgessee.- craig Mbrforci was appeintedinterim United
Stat~ Attorney when/inCunibent United States Attorney resigtled (Morford is not ,
a candidate for presidential,nominatiori; nomination is not yet ready); and

• Western' District.of Mlssourl- Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney andFAUSA resigned'
(Schlozman is not a candidate for presidential appointment;· nomination is not yet
ready). "

ATTORNEY GENERAL APPOINTMENTS AFTER AMENDMENT TO
ATTORNEY GENERAL'S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim Uniteq States
Attorneys a total of nine times since the authority was amended in March 2006. fn two of
the nine cases, the F::\USA had been serving as acting United States Attorney tinder the
Vacancies Reform Act (VRA), but the VRA's 210-day period expired before a
nomination could be made. Thereafter, >the Attorney General appointed that same
fAUSA to serve as interim United States Attorney. These districts include:

• District of Puerto'Rico - Rosa Rodriguez-Vdez (Rodriguez-Velez has expressed
interest in presidential nomination; nomination is not yet ready); and

• Eastern District of Tennessee - Russ Dedrick (Dedrick has expressed interest in
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presidential nomination; nominat1onis not yet ready). ~

In one case, the FAUSA had been serving as acting United States Attorney under the
VRA, but the VRA'g 210-day period expired before. a nomination could be made. .
Thereafter, the Attorney General appointed another Departmentemployee to serve as
interim United States Attorney until a nomination could be submitted to· the Senate. That
district is:

• D.istrict of Alaska - Nelson Cohen (Cohen is nota candidate for presidential
nomination; nomination is not yet ready).

In the five remaining cases,· the Department selected another Department employee to
serve as interim United States Attorney until a nomination eQuid be submitted to the
Senate; Those districts are:

•

•

•

•

Eastern DI.strict ofVlr~llia-Pending nominee Chuck Rosenberg was
appointedinterim United S~tes Attomeywhen incumbept United States Attorney

. resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortlyther~fter);

Eastern District of Arkansas-Tim Griffm was appointed interim United States
Attorney when.incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomination is not yet ready);

• . District of Columbia - JeffTaylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Assistant
Att~m~Y.•GeJ,l~r!l.for~e·.N~t!~9al ~~UPty;9~vis~ol1·.(Jar~q~!l~expres.~ed

. iriterestinpte~identiil1no~i.l1atio?; n(}miriatjdn is no~yetreadYJr. .i· ..•.
District of Nebraska -'- Joo'Stecher waS appomted interim United States Attorney·
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska SUPreme Court (Stecher has expressed interest in preSidential
nomination; nomination is not yet ready);
Middle District of Tennessee- Craig Morford was apP(>intedinterim United
States Attorney when incumbent United .States Attorney· resigned (Morford is ·not
a candidate for presidential nomination; nomination is not yet ready); and .
Western District of Missouri - Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and·FAUSA resigned
(Schlozman is not a candidate for presidential appointment; nomination is not yet
ready).

•

i/'
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· Leahy-FeinsteinLetterre USA appointments Page 1 of 1

From: Kelley, William K.

Sent: Tuesday, January 16,200710:34 AM

To: MIers, Harriet

SUbject: FW: Leahy-Feinstein Letter re USA appointments

Importance: High

Attachments: Leahy Letterre USA Appts 1.16.2007.doc; Leahy Letter re USA Appts 1.16.2007 fact
'sheeldoc

I assume we agree with the proposition below, but I wanted to see if you "had any COmments before signing off.

From: Sampson1 Kyle [mailto:Kyle.Sampson@usdoj.gov]
sent:Tuesday~ January 16, 2007 10:31Af.1
To: Kelley, WilHam K.
Subject:' leahy-feInstein Letter re USA appointments
Importa~ce: High

Bill, attached are the "final"drafts of the letter and fact sheet: We REALLY want to get these sent up to. the Hill
ASAP, but I feel like I need your clearance, as it implicates the President's appointmentauthority. For your ease
of reference, the operative language for your purposes is:

"The Administration is committed to having a Senate-confirmed United states Attorney in all 94 federal
districts."

If WHoa is' fine With this'statement; then you all should be fine with the rest of the letter. Thanks for youi'
attention to this. Standing by. .

«Leahy Letterre USA Appts 1.16.2007.doc» «Leahy Letterre USA Appts 1.16.2007 fact sheet.doc»

Kyle Sampson
Chiefof Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305· cell
kyle.sampson@usdoj.gov
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January 16,2007

The.Honorable Patrick 1. Leahy
Chairman
Committee on the Judiciary
United StatesSena,te
Washington, D.C. 20510

The Honorable Dianne Femstein
Committee on the Judiciary
United StatesSenat~

Washington, D.C. 20510

Dear ChairmanLeahy and Senator Feinstein:

This is in response to your letter, dated January 9,2007, regarding the
Administration's appointment ofUnited States Attorneys.

United States Attorneys are at the forefront of the Department of Justice's efforts.
They are leading the charge to prgtect A,merica from actsofterrorisp1; reduceviollmt
crime, including,g,ull crime and gang criIne; enforce itnmigrationlaws; fighti1le~atdrugs,
especially methamphetamine; combat crimes that endanger children and families like

. child pornography, obscenity, and human trafficking; and ensure the integrity of the
marketplace and of government by prosecuting corporate fraud and public corruption.
The Attorney General and the Deputy Attorney General are responsible for evaluating the
performance the United States Attorneys and ensuring thatUnited States Attorneys are
leading their offices effectively.

United States Attorneys serve at the pleasure of the President. Thus, like other
high-ranking Executive Branch officials, they may be removed for, inter alia,
substandard performance or failure to implement effectively the Department's priorities..
That on occasion in an organization as large as the Justice Department some United .
States Attorneys are removed, or are asked or encouraged to resign, because of
substandard performance or failure to implement effectively the Department's priorities
should come as no surprise. Please be assured, ho\vever, that United States Attorneys

fi never are removed, or asked or encouraged to resign, in an effort to interfere with or
inappropriately influence a particular investigation, criminal prosecution or civil case.
United States Attorneys are law enforcement officials and officers of the court who must
carry out their responsibilities with strict impartiality.
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Letter to Chairman Leahy and Senator Feinstein
January 16,2007
Page 2

The Administration is .committed to having a Senate-confirmed United States
Attorneyiti all 94 federal districts. When a vacancy in the office ofUilited States
Attorney occurs (because of removal, resignation or for any other reason), the
Administration ftrst must determine who will serve temporarily as United States Attorney
until a new Senate-confirmed United States Attorney is appointed. Because of the
importance of continuity in the office, the Administration often looks to the First
Assistant United States Attorney or another senior manager in the office to serve as
acting or interim United. States Attorney. Where neither the First Assistant United States
Attorney nor another senior manager in the office is able or willing to serve as acting or
interim United States Attomey, or where their service would not be appropriate in the
circumstances, the Administration may look to other Department employees to serve as
interim United States Attorney. At no tlme, however,has the Administration sought to
avoid the Senate confmnatioll process by (1) appointing an interim United States
Attorney and then (2) refusing to move forward, in consultation with home-State
Senators, on the selection, nomination aIld (hopefully)confumation of a new United
StatesAttomey. The appointment of lJriited States Attorneys by and witll the advice and
consent ofthe Senate unquestionably is the appointment method preferred by the Senate
and the one that the Administration follows.

Last year's amendment to the Attorney General's appointment authority was
necessary·and appropriate. Prior to the amendment, the AttOJ;ney General could appoint

. aniriterim United States Attorney for only 120 days; thereafter, the district couitwas
.authorized to appoint an interim United States Attorney. In cases where a Senate
confirmed united StatesAttorney l;ouldnotbeapp()inted within120(days, the:lbnitation
on the Attorney General'sappointtrtentiapthority r~sulted·iii IlUmerous~recuning .
problems. For example, some'district courts - recognizing the oddity of members of one
branch of government appointing officers of another and the. conflicts inherent in the
appointment ofan interim United StatesAttorney who would then have many matters
before the court - refused to exercise the court appointment authority, thereby requiring
the Attorney .General to make successive, 120-day appointments. In contrast, other
district courts- ignoring the oddity and the inherent conflicts - sought to appoint as
interim United States Attorney wholly unacceptable candidates who did not have the
appropriate experience or the necessary clearances. Because the Administration is
committed to having a Senate-conftrmed United States Attorney in all 94 federal districts,
changing the law to restore the limitations on the Attorney General's appointment
authority is unnecessary.

Enclosed per your request is information regarding the exercise of the Attorney
General's authority to appoint interim United States Attorneys. As you will see, the
enclosed information establishes conclusively that the Administration is committed to
having a Senate-confirmed United States Attorney in all 94 federal districts. Indeed,
every single time that a United States Attorney vacancy has arisen, the President either
has made a nomination or the Administration is working, in consultation with home:-State

HJC 10056



Letter to Chainnan Leahy arid ~enatorFeinstein
January 16,2007 .
Page 3

Senators, to select candidates for nomination. Such nominations are, of course, subject to
Senate,confinnation.

Sincerely,

Richard A. Hertling
Acting Assistant 'Attorney General
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FACT SHEET: UNITED STATES ATTORNEY APPOINTMENTS

NOMINATIONS AFTER AMENDMENT TO AtTORNEY GENERAL'S
APPOINTMENT AUTHORITY

Since March 9,2006, when the Congress amended the Attorney General's
authority to appoint interim United States Attorneys, the President has noininatedll
individualsOtoserve asUnited States Attorney (two additional nominations are expected
this week); The 13 nominations are:

• Erik Peterson - Western Districtof Wisconsin;
• Charles Rosenberg:- Eastern District ofVirginia;

o. Thomas Anderson - DistriCt ofVermont;
• Martin Jackley - District of Sou,th Dakota;
• Alexander Acosta - Southern District ofFlorida;
• Troy Eid - District of Colorado;
• Phillip Green - Southern District of Illinois;
• George Holding - Eastern District ofNorth Carolina;
• SharOli" Potter:"':' Northern District of West Virginia;
• B.rett Tolman - District of Utah;
• Rodge.. Heaton - Central District of Illinois;
• Deborah Rhodes ~ Southern District of Alabama; and
• Rachel Paulose --: District ofMinnesota.

All but PhillipGreen have been confIrmed by the Senate.

VACANCIES AFTER AMENDMENT TO ATTORNEY GENERAL'S
APPOINTMENT AUTHORITY

Since March 9, 2006, there have been 11 newU.S. Attorney vacancies that have
arisen. For fIve of the 11 vacancies, the First Assistant United States Attorney (FAUSA)

° in the district was selected to .lead the office in an acting capacity under the Vacancies
Reform Act, see 5 U.S.C. § 3345(a)(I) (fIrst assistant may serve in acting capacity for
210 days unless a nomination is made); Those districts are:

• Central District of Californilil - FAUSA George Cardona is acting United States
Attorney (Cardona is not a candidate for presidential nomination; a nomination is
not yet ready);

• Southern District of Illinois - FAUSA Randy Massey is acting United States
Attorney (Massey is not a candidate for presidential nomination; a nomination
was made last Congress, but confIrmation did not occur);

• Northern District of Iowa - FAUSA Judi Whetstine is acting United States
Attorney (Whetstine is not acandidate for nomination and is retiring this month,
necessitating an Attorney General appointment; nomination is not yet ready);
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• Eastern District of North Carolina - FAUSA George Holding served as acting .
United states Attorney (Holding was nominated and confirmed);

•. Northern District ofWest Virginia - FAUSARita Valdrini served as acting
United States Attorney (Valdrini was not a candidate for presidential nomination;
another individual was nominated and confirmed)~

For six of the 11 vacancies, the Department selected another Department employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate, see 28 U.S.C. § 546(a) ("Attorney General may appoint a United States attorney
for the district in which the office of United States attorney is vacant"). Those districts '
are:

• Eastern District of Virginia - Pending,nominee Chuck Rosenberg was
appointed interim United States Attorneywhen incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shortly thereafter); .

•. ' Eastern District ofArkansas - Tilll Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned (Griffin has expressed
interest in presidential nomination; nomimition is not yeneady);

• District of Columbia ~ Jeff Taylor was appointed interim United States Attorney
when incumbent United States Attorney resigned to be appomted Assistant
Attorney General for the National Security Division (Taylor has expressed
interest in presidential nomination; nomination is not yet ready);

• District of Nebraska ~ Joe Stecher was appointed interim United States Attorney
whenincumbent United States Attorney resignedto be appointed Chief Justice of
Nebrask~S'upremeCourt(Stecher h~expfessedintetestjn presidential
nol11ination; nomination is notyet ready);:. • .

• 'MiddleDistrictof Tennessee- Craig Morford was appointed interim United
States Attorney when incumbent United States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is notyet ,ready); and

• Western District ofMissouri.~Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(ScWozman has expressed interest in presidential appointment; nomination is not
yet ready).

ATTORNEY GENERAL APPOI~TMENTSAFTERAMENDMENT TO
ATTORNEY GENERAL'S APPOINTMENT AUTHORITY

The Attorney General has exercised the authority to appoint interim United States
Attorneys a total of nine times since the authority was amended in March 2006. Intwo of
the nine cases, the FAUSA had been serving as acting United States Attorney under the ~

Vacancies Reform Act (VRA), but the VRA's 210-day period expired before a
nomination could be made. Thereafter, the Attorney General appointed that same
FAUSA to serve as interim United States Attorney. These districts include:
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• District of Puerto Rico - Rosa Rodriguez-Velez (Rodriguez-Velez has expressed
interest.in presidential nomination; nomination is not yet ready);·l:ind

• Eastern District of Tennessee:.... Russ Dedrick (Dedrick has expressed interest in .
presidential nomination; nomination is not yet ready).

In one case, the FAUSA had been serving as acting United States Attorney under the
.vR.A,but the VRA's 210-day period expired before a nomination could be made.
Thereafter, the Attorney General appointed another Department employee to serve as .
interim United States Attorney until a nomination could be submitted to the Senate. That
district is:

• District of Alaska.- Nelson Cohen (Cohen is not a candidate for presidential
nomination; nomination is not yet ready).

In the five remaining cases, the Department selected anotherpepartment employee to
serve as interim United States Attorney until a nomination could be submitted to the
Senate. Those districts are:

• Eastern District of Virginia - Pending nominee Chuck Rosenberg was
appointed intenm United States Attorney when incumbent United States Attorney
resigned to be appointed Deputy Attorney General (Rosenberg was confirmed
shonly thereafter);

• Eastern District of Arkansas - Tim Griffin was appointed interim United States
Attorney when incumbent United States Attorney resigned (Gritrm has expressed
interest in presidential nomination;nomination is not yet ready);

• District ofCQl'umbia -JeffTaylbrwas app(jinteq inteti*.DWted States Attorney
whimincumbentUnited States Attorneyresigpedto~eappointedAssistant .
Attorney General for the National Security Division (Taylorhas expressed
interest in presidential nomination; nomination is not yet ready);

• District of Nebraska - Joe Stecherwas appointed interim United States Attorney
when incumbent United States Attorney resigned to be appointed Chief Justice of
Nebraska Supreme Court (Stecher has expressed interest in presidential
nomination;nomination is not yet ready);

• Middle District of Tennessee - Craig Morford was appointed interim United
States Attorney when incumbent United.States Attorney resigned (Morford has
expressed interest in presidential nomination; nomination is not yet ready); and

• Western District of Missouri - Brad Schlozman was appointed interim United
States Attorney when incumbent United States Attorney and FAUSA resigned
(Schlozman has expressed interest in presidential appointment; nomination is not
yet ready).
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Leahy-Feinstein Letter re USA appointments

Frort1: Miers, Harriet

Sent: Tuesday, January 16,200710:50 AM

To: Kelley, William K.

Subject: RE: Leahy-Feinstein Letter re USA appointments

Page I ofl

I believe the letter implies that there was removal for cause too much for my appetite. So I· can't sign off on the
letter. I believe we should treat these actions as matter of fact management of the department and the desire to
have USA's in place who are recommended by the AG.. I certainly think thaliNe can make the point about not
interfering.....that any such inference is without justification.

From: Kelley,William K.
sent: Tuesday, January 16,200710:34 AM
To: Miers, Harriet
Subject: FW: .Leahy-Feinstein .Letter re USA appointments
Impo$nce: High . .

I assume we agree with the proposition below, but I wanted to see if you had any comments before signing off.

From: sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
.. sent: Tuesday, ~anuary 16, 2007 10:31 AM

To: Kelley, William K.
Subjf!Ct: Leahy-Feinstein Letter re USA appointments
Importance: High

Bill, attached are the "final" drafts of the letter and fact sheet. We REALLY want to get these sent.up to the Hill
ASAP, but I feel like I need your clearance, as it implicates the President's Cippointment authority. For your ease
of reference, the operative language for your purposes is:

"The ~dministrationis committed to having a Senate~onfirmed United States Attorney in all 94 federal
districts."

If WHCO is fine with this statement, then you all should be fine with the rest of the letter. Thanks for your
. attention to this. Standing by. .

«Leahy Letter re USA Appts .1.16.2007.doc» «Leahy Letter re USA Appts 1.1p.2007 fact sheet.doc»

Kyle Sampson
'Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305-ell
kyle.sampson@usdoj.gov
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FW:< Griffin talkers and USA fact sheet

From: Kelley, William K.

Sent: Tuesday, January 16, 2007 9:16 AM

To: Miers. Harriet; Snow, Tony; Perino. Dana M.

Subject: FW: Griffin talkers

Importance: High

Attachments: Griffin'Talkers.doc

These are DOJtalkers on Tim,Griffin and his appointment.

Page 10f1

~-:-.-_.._.._.~: _.._ --_.,.- •.._-----.-_ _- --_.--:' "; "---------_.._-_._-.- -----_.."--------.- _. -_. - - .•.-- •.. __ _..__.- _--_. - .-_ - -- "-

From: SampsQn, Kyle [maflto:Kyle.Sampson@usdoj.gov]
$ent:Tuesday,January 16;20079:14 AM
To: Kelley, William K.
.S~bj~et: FW: Griffin talkers and USA fact sheet·
Importance: High.

For the gaggle.

From: Goodilng, Monica .

. sent: Tuesday, January 16, 2007 9:13 AM

To: sampson, Kyle

SUbJ~: Griffin talkers i1ndUSA faetsheet

«Griffin Talkers.doc» «Leahy Letter re USA Appts 1;16.2007 fact sheet.doc» «Leahy Letter re USA Appts
1.16.2007.doc» .
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TIMOTHY GRIFFIN AS INTERIM UNITED STATES ATTORNEY
FOR THE EASTERN DISTRICT OF ARKANSAS

• TimothyGriffl11 was appointed to serve as theinterim U.S. Attorneyfor the Eastern
DistrictofArkansas following the resignation of Bud Cummins, who resigned on
December 20, 2006..

• The Attorney Generalhas told Senator Pryor that the Administration would like to
nominate Mr. Griffin and that we are not circumventing the process by makingan interim
appointment. The Department mtisthave someone that 'they have confidence in lead the
office until such time as the Senate confirms a new U.S. Attorney. '

• Mr. Griffin has significant experience as a federal prosecutor at both the Department of.
Justice and as a military prosecutor. At the thnCi' ofhis. appointment, he was serving as a
federal prosecutor in the Eastern District ofArkansas. Also,from2001 to 20()2,Mt.
Griffin serVed at the Department of Justice as Special Assistant to the AssistantAttorney
Geneta.lfor the Cntninal DiVision andas a SpecialAssistant U.s; Attorney irt the Eastern
District of Arkansas in LittleRock. In this capacity, Mr. Griffin prosecuted avariety of
federal cases with an emphasis on frrearm and drug cases. He also organized the Eastern
District's Project Safe Neighborhoods (PSN) initiative, the Bush Administration's effort
to reduce, firearm-related violence by promoting close cooperation between'State and
federal law enforcement,and served as thePSN coordinator.

• Prior to rejoining the Department in thefall of2006" Mr. ,Griffin COmpleteda year of
active·dutyintheUoS.,Army,'andisillllls'tenthyearasan,ofiicer,ill,the:'tLS;.t,\rfuy
Reserve, Judge Advocate GeIietal's COrpS'(JAG)~holding the rank of Major. In
September 200S, Mr. Griffin was mobilized to active duty to serve as an Army prosecutor
at Fort Campbell, Ky. At Fort Campbell, he prosecuted 40 criminal cases, including US.
v. Mikel, which drew national interest after Pvt. Mikel attempted to murder his platoon
sergeant and fired upon his unit's early morning formation. Pvt. Mikel pleaded guilty to
attempted murder and was sentenced to 2S years in prison.

• In May 2006, Tim was assigned .tothe 50lst Special Troops Battalion, 10Ist Airborne
Division and sent to serve in Iraq. From May through August 2006, he served as an '
Army JAG with the 10ist Airborne Division in Mosul, Iraq, as a member ofthe 172d
Stryker Brigade Combat Team Brigade Operational Law Team, for which he was
awarded the Combat Action Badge and the Army Commendation Medal.

• Prior to being called to active duty, Mr. Griffin served as Special Assistant to the
President and Deputy Direetor of the Officeof p'olitical Affairs at the White House,
following a stint at the Republican National Committee. Mr. Griffin has also served as
Senior Counsel to the House Government Reform Committee, as an Associate
Independent Counsel for In Re: Housing and Urban Development Secretary Henry
Cisneros, and as an associate attorney with a New Orleans law firm.
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• Mr. Griffin'graduated cum laude from Hendrix College in Conway, Ark., and received
his law degree, cum laude, from Tulane Law School. He also att~nded,graduate school at
Pembroke College at Oxford University. Mt.Griffinwas raised in Magnolia, Ark., and
resides in Little Rock with his wife, Elizabeth. '

Ii'
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From: Perino, Dana M.

Sent: Tuesday, January 16, 2007 10:40 AM

To: Kelley, William K.; Snow, Tony

Subject: RE: US Attorneys

Agree. Thanks.

From: Kelley, William K.
Sent: Tuesday, Januai'y 16, 2007 10:33 AM
To: Snow, Tony; Perino, Dana M.
Subject: US Attorneys

Harriet has persuaded me that we shouldn't say anything about the US Attorneys that even comes close to
implying criticism of their performance. So how 'bout:

These are important offices and the President is grateful for the service ohIl his USAttorneys. The fact that
sometimes a decision is made to let someone new have the opportunitytosetve the Nation in this important role
shouldn't be surprising or remarkable, and any suggestion or insinuation that something nefarious or illegitimate
motivates any changes is simply without any basis. .
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From:· Lee, Kenneth K.

Sent: Tuesday, January 16,200710:37 AM
To: Kelley, William K.

Subject: FYI - more on USA(Lam)

More on USACarolLam (S.D. Cal):

http://www.nctimes.com/articles/2007/01/13/news/top storiesJ21 44 311 12 07.txt

Legal conUnunity.stunned by Lam report

By: TERIFIGUEROAand WILLIAM FINNBENNEIT - Staff Writers

Speculanonthat the Bush admiilistratiOJ~allegedly has askedSan Diego,..ba,sedU.S. Attorney
Carol Lam, the region's chief federal proSecutor, to step down was met with disbelfef and dropped

. jaws by legal community members with ties to federal court. .

"I was in ,a state.of shock," said :peter Nunez, who served as the U.S. attorney in.charge of the San
Diego offices from 1982 to 1988. "It'sJust like nothingI've ever seen before in 3S-plus years. To be
asked to resign and to be publiCly humiliated by leaking this to the press is beyond any bounds of
decency and'behavior~ It shocks me. It really is outrageous." .

Nunez and others s.aid they had not even heard rumblings that Lam was in the cross hairs for
PQssible removal.

Lam'sspo~e~omanl?riday d~cliltedtoadd'l'esstheruB1or~

"We have no comment~" Debra Hartman,'spokeswoman for the U.S. attorney's office, wrote in an
e-mail to the North County Times. .

A spokesman for the attorney general's office in Washington; D.C., declined to comment Friday.

The North County Times could not independently confirm a published report in The San Diego
Union-Tribune that Lam had been asked to resign.

Lam may not be the only U.S. attorney politely being asked to pack her bags.

In a Thursday news release, U.S. Sen. Dianne Feinstein announced that she and two other senators
were introducing legislation that would prevent the executive branch from trying to do an end run
on the Senate's prerogative of confirming U.S. attorneys.

According to the newspaper report, which appeared Friday and cited unnamed sources,Lam was
targeted for not making the prosecution of smuggling and gun cases a top priority.

Nunez said the question he has is, "Why?"

"What sin has she committed that justifies asking her to submit her resignation and publicly
humiliating her in the process?" Nunez said. "If the reasons are anything close to the newspaper
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reports, that's crazy, especially when this administration is so weak on immigration."

Lam's office has madewhite-coUar crime apriority,andhas taken on anumbet of high-profile
cas~s -- among them the successfulprosecution ofthen-CongressmanRandy "Duke"
Cunningham on charges of bribery and tax evasion ----since her 2002 appointmentby the Bush
administration. . .

Other cases that came during her tenure includedDecember's criminal convictions ofthe chiefs of
.Golden State Fence Co. for hiring illegal immigrants, and the potential death penalty case for the
long;.sought and recently nabbed Francisco Javier Arrellano-FeliX, the alleged head ora Mexican
drug carteL

.Lam. is a former San Diego Superior Court judge who at one time presided over criminal trials· at
the courthouse in Vista. Nunez, who said he hired Lam as an assistant U.S. attorney. about 20
years ago,calledher a "bright, hardworking, conscientious,diligent person~"

Also surprised by the report was Charles La Bella,who st(rved a stint as the. interim U.S. attorney
in 1998. La Bella said Friday that he found the resignation request, nit is true, to be "unusual."

"In my years with the departm.ent, I never sawanything like this," La Bellasaid~

It's difficult to say whether Lam's case priorities might have been a factor, he said.

"The only people who know are in Washington,"La Bella said.

Escondido;.based defense attorney Mark Chambers, who handles a lot of cases infederal court,
said there was a "change of emphasis" when Lam took over.

'iTh~reappearedtobe a diop..offbUhe prosecutions 'orw-hat we caU!~order busts/ people
arrestedfor bringingdrugs~acrossthtrborder,nChambers said. "There were major increases in
large conspiracy cases that involved a great deal of resources to prosecute and investigate. She
went after the big fish."

Chambers said he, too, was surprised by the rumor.

"I'm at a loss to determine the reason. It doesn't make sense to me. I think the U.S. attorney's
responsibility is to prosecute high-profile, complicated cases, and I think she ~as doing that."

As a defense attorney, Chambers said, he often feels that the people who are prosecuted are at the
"extreme low end of the pole, and S(lme prosecutorial discretion should have been applied."

"Since she took over the office,] haven't felt that," Chambers ·said. "The people who were getting
prosecuted were clearly high profile, high culpability."

La Bella and Nunez said that while politics can playa role i~ the appointment of each of the nearly
.eight dozen U.S. attorneys,once a person steps into the job, politics fall by the wayside.

U.S. attorneys serve by the appointment of, and at the pleasure of, the president, and are subject
to confirmation by the U.S. Senate. It is common for an incoming president to appoint new people
to the 94 positions.
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Nunez, reached by his cell phone Friday, said it is "extremely rare" for an administration to ask
one of its own appointees to step down.

"The only time this happens is when there has been an allegation of misconduct," Nunez said.
"That doesn't mean the president doesn't have the ituthorityto do this. Ifhe wants to, he can fire
them. There's nothing wrong with that ---- but ifyou are going to fire them, you better have a
good reason."

. Feinstein and the other senators used strongwords in the news release describing their proposed
legislation. .

"It has come to our attention that the Bush Administration is pushing out U.S. Attorneys from
across the country under the cloak of secrecy and then appointing indefinite replacements without

.Senate confirmation," Feinstein wrote.

And in a Tuesday letter to.U.S. Attorney General Alberto Gonzales, Feinstein also hinted at her
.suspicions that something might be afoot. While she did not refer specifically· to Lam, Feinstein
wrote that the Department ofJustice had asked "several" U.S. attorneys to step down by the end
of the month, "without cause."

·"We ... understand the intention is to have your office appoint interim replacements and
potentially avoid the Senate confirmation process altogether," she wrote.

A little-known provision in the Patriot Act reauthorization last year changed existing law so· that if
a vacancy occurs, the attorney generalcan appoint a replacement for an indeflitite period of .time.

A spokesman for Feinstein said Friday-that he would have no comment beyond the statements
.that the senator made in her letter.

Briap. Roehrkasse~ a spokesman for the attorney general's office, said by phone Friday that
Gonzales is certainly not trying to avoid the Senate confirmation process. There are 93 U.S.
attorneys in the country, he said, and at any given time, "a number ofthem are coming and
going."

"In every case, it is the goal of this administration to have a U.S. attorney that is confirmed by the
Senate," he' said~

For years, U.S. Rep. Darrell Issa has criticized Lam for not doing enough to prosecute smugglers
of illegal immigrants. In an October 2005 letter to Attorney General Gonzales, Issa blasted Lam's
office for failing to prosecute two cases of smugglers who were repeat offenders.

"This lax prosecutorial standard virtually guarantees that both of these individuals will be
arrested on U.S. soil in the future for committing flJrther serious crimes," Issa wrote.

Lam had complained that her office simply lacked the funding to pursue many smuggling cases.

On Friday, Issa spokesman Frederick Hill said that Issa would have no comment on the matter
without confirmation that Lam had in fact been asked to step down.

The president of the National Patrol Council,which represents rank-and-file U.S. Border Patrol
agents, said Friday that he wishes Lam well and said he hopes that whomever follows her in the
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job is willing to do whatever is necessary to prosecute immigration smuggling cases.

President T.J. Bonner said that because Lam was so picky about what she was willin.g to pursue
"that it was nearly impossible to prosecute cases in San Dieg~."

Contact staffwriter Teri Figueroa at (760) 631-
Finn Bennett at (760) 74G- or

Contact William
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From: Kelley, William K.

Sent: Tuesday, January 16,20072:49 PM

To: Miers, Harriet

Subject: RE: feinstein on the floor (USA issue)

I certainlydon't know of any examples. I will tell Kyle that we can't go negative - Dana agreed this morning
when I passed on your comment to that effect. .

From: Miers, Harriet
sent: Tuesday, January 16, 2007 2:48PM
To: Kelley, William K.
Subject: RE: feinsteln on the floor (USA Issue)

I would really like to hear one precedent where we have been willing to discuss negatives abouta person that is
comparable to this situation. The individuals aren't saying anything public. Senators are. Then we are going to
goout and say negative things about the people? . .

From: Kelley, William K.
Sent: Tuesday, January 16, 2007 2:38 PM
To: Miers, Harriet .
Subject: RE: feinsteln on the floor (USA Issue)

Do you want me to raise this with Joel?

From: Miers, Harriet
Sent: Tuesday, January 16, 20072:31 PM
To: Kelley, William K.
Subject:RE: feinstein on the floor (USA issue)

I am quite surprised that we would engageon whether a personnel action on a Presidential appointment is
justified for the re.asons I have earlier stated. We can see what the Chief thinks.

From: Kelley, William K.
Sent: Tuesday, January 16, 2007 1:58 PM
To: Miers, Harriet
Subject: FW: feinstein on the floor (USA issue)
Importance: High

See below. DOT is pushing back a bit.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
Sent: Tuesday, January 16, 2007 1:57 PM
To: Kelley, William K.
Subject: FW: feinstein on the floor (USA issue)
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Importance: High

Bill, the media and Senate Oems are alleging that we are forcing USAs out for inappropriate political reasons'
(Feinstein said words to that effect on the Senate floor this morningI) .,- not for their incompetence. I really think
that our letter should include the (oblique) language about some USAs sometimes being "removed, or asked or
encouraged to resign" because of "substandard performance" and/or "failure to implement effectively the
Department's priorities." This is the high road: we don't finger anyone specifically (and never will).

FYI- our USA in SO is refusing to resign (though we've given her until5pm eastern); recommendation that she
be removed immediately should be over to you by the end of the day.

From: Seidel, Rebecca
Sent: Tuesday, January 16, 2007 1:06 PM
To: Sampson, Kyle; Goodling, Monica

, Cc: Moschella, William; Hertllng, Richard; Tracci, Robert N
Subject: FW: felnsteln on the floor (USAissue)
Importance: HIgh

, see below.

,From: Hayden, Cindy (Judiciary-Rep)
5ent:Tuesday, January 16, 2007 1:04 PM
To: Seidel, Rebecca
Subject: feinstein on the floor

feinstein on the floor talking about the forcing out of 7 US attorneys

do you guys have 'rebuttal explanation for the situation
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From: Miers, Harriet

Sent: Tuesday, January 16,.20076:51 PM

To: Kelley, William K.

Subject: RE: feinstein

My position on discussing in pUblic the specifics ofwhat is a personnel decision remains unchanged.

From: Kelley, William K.
sent: Tuesday, Jant.!ary 16, 2007 6:02 PM
To: Miers, Harriet '
Subject: FW: feinsteln
Importeil'lce: High

Kyle asked me to pass this on to you, which shows Senator Feinstein really hitting the Administration hard onthe
US Attorney issue -- after having been briefed by OOJ on why, as a general matter, these things happen and· on
how this has nothing to do with investigations. DOJ strongly urges putting back in the letter language defending
these dedsions. I've told them our position, but, again, they are pushing.

From: Sampson, Kyle [mailto:Kyfe.Sampsori@usdoj.gov]
Sent: Tuesday, January 16,2007 5:30 PM
To: Kelley, William K.
Subject: FW: felnstein
Iinportance: High·

j'm updating the. letter now to reflect the two usa appts today
lam has resigned
can we send our response? the stronger version? please advise.

From: Roehrkasse, Brian
sent: Tuesday, January 16, 20075:28 PM
To: Elston, Michael (ODAG); Sampson, Kyle; Scollnos, Tasla; Goodling, Monica
Subject.:: FW:feinstelri

This is generating a lot of calls.

From: Johnson, Kevin
Sent: Tuesday, Janu\3ry 16, 20075:12 PM
To: Roehrkasse, Brian
Subject: Feinstein

FOR IMMEDIATE RELEASE:
Tuesday, January 16,2007

Contact: Scott Gerber, 202/224
http://feinstein.senate.gov
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of at Least Seven U.S. Attorneys Across the Country

- Senator Feinstein to question Attorney General Gonzalez
at Judiciary Committee Hearing later this week-

Washington, DC - In a speech on the Senate Floor, U.S. Senator Dianne
Feinstein (D-Calif) today expressed concern about the fact that a number ofu.s.
Attorneyshave been asked by the Department ofJustice to resign their positions prior to
the end oftheir terms and without cause.

In a little noticed provision included in the Patriot Act reauthorization last year,
the Administration's authority to appoint interim U.S. Attorneys was greatly expanded.·
The law was changed so that ifa vacancy arises the Attorney Generalmay appoint a
replacementfor an indefinite period oftime - thus completely avoiding the Senate
confirmation process .

Senators Feinstein, Patrick Leahy (D- Vt.), and MarkPryor (D-Ark.) last week
introduced the Preserving United States Attorney Independence Act, which would
preventfurther circumvention ofthe Senate's constitutional prerogative to confirm U.S.
Attorneys and restore appointment authorityto the appropriate District Courts.

The full text ofSenator Feinstein's floor statementfollows.

Recent newspaper articles have detailed the circumstances surrounding the
departure ofseveral U.S. Attorneys across the country:

• Politicizing Prosecutors: "United States attorneys are so powerful that their
impartiality must be beyond question. One way to ensure that is to require them to
submit to questions from the Senate, and face a confirmation vote." New York
Times - 1/15/07. www.nytime_s.c.oro/20Q7fQ1115/opinionl1Sm~)ll2.html?
r= 1&oref=slogin

• U.S. Attorney Vacancies Spark-Concerns: "As the Bush administration enters its
last two years, a number ofU.S. attorneys are departing, causing concern that some'

. high-profile prosecutions may suffer. As many as seven U.S. attorneys... are
leaving or being pushed out." Wall Street Journal- 1/16/07.
http://online.wsj.comlgoogle~login.htmJ?url=http%3_A%2F%2Fonline,wsj.com%

2Farticle%2FSB 116tg91552371177295.html%3Fmod%3Pgo()glenews_wsj

• Lam is Asked to Step Down: "The Bush administration has quietly asked San
Diego U.S. Attorney Carol Lam, best known for her high-profile prosecutions of
politicians and corporate executives, to resign her post, a law enforcement official
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said." San Diego Union Tribune -: 1/12/07.
http://weblog,$ignonsandiego.comh.Jniontrib/20070112/news~1~12Iam.html

'. Nevada U.S. Attorney Given Walking Papers: "The Bush administration has
forced Daniel Bogden out of his position as U.S. attorney for the District of
Nevada, Nevada's two senators said Sunday." Las Vegas Review Journal 
1/16/07. www.r.~viewJQumatcQmllYri"hQm.eaQQ7LJan:J$,:,Mon.-
2Q0.7/J:le.ws/119.8.Q.257,h.tml .

The following is a transcript ofSenator Feinstein 's floor speech:

"Mr. President, I have introduced an amendment on this bill which has to do with
the appointment ofU.S. Attorneys. This is also the subject of the Judiciary Committee's
jurisdiction, and since the Attorney General himself will be before that committee on
Thursday, and I will be asking him some questions, I speak today in morning business on
what I know so much about this situation. .

Recently, it came to my attention that the Department of Justice has asked several
U.S. Attorneys from around the country to resign their positions -- some by the end of
this month -- prior to the end of their terms not based on any allegation of misconduct. In
other words, they are forced resignations.

I have also heard that the Attorney. Generalplat;ls to appoint interim replacements
and potentially avoidSenatecconfirmattollby leavin.gan interim U.S. Attorney in place
for the remainder of the Bush administration.

How does this happen? The Department sought and essentially was given new
authority under a little known provision in the PATRIOT Act Reauthorization to appoint
interim appointments who are not subject to Senate confirmation and who could remain
in place for the remainder of the Bush administration.

To date, I know of at least seven U.S. Attorneys forced to resign without cause,
without any allegations of misconduct. These include two from my home State, San
Diego and San Francisco, as well as U.S. Attorneys from New Mexico, Nevada,
Arkansas, Texas, Washington and Arizona.

In CaliJornia, press reports indicate that Carol Lam, U.S. Attorney for San Diego,
has been asked to leave her position, as has Kevin Ryan of San Francisco. The public
response has been shock. Peter Nunez, who served as the San Diego U.S. Attorney from
1982 to 1988, has said, 'This is like nothing I've ever seen in my 35-plus years.'

He went on to say that while the President has the authority to fire a U.S. Attorney
for any reason, it is 'extremely rare' unless there is an allegation of misconduct.
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To my knowledge, there are no allegations of misconduct having to do with Carol
Lam. She is a distinguished former judge. Rather, the only explanation I have seen are
concerns that were expressed about prioritizing public corruption cases over smuggling
and gun caSes..

The most well-known case involves a U.S. Attorney in Arkansas.. Senators Pryor
and Lincoln have raised significant concerns about how "Bud" Cummins was asked to
resign and in his place the administration appointed their top lawyer in charge of political
opposition research, Tim Griffin. I have been told Mr. Griffin is quite young, 37, and
Senators Pryor and Lincoln have expressed concerns about press reports that have
indicated Mr. Griffm has been a political operative for the RNC.

While the administrationhas confIrmed that 5 to 10 U.S. Attorneys have been
asked to leave, I have not heen given specific details about why the~e individuals were
asked to leave. Aroun<i the country, though, U.S. Attorneys are bringing many of the
most important and complex cases being prosecuted. They are responsible for taking the
lead on public corruption cases and many of the antiterrorist efforts in the country. As a

. matter of fact, wejust had the head of the FBI, Bob Mueller, come before the Judiciary
Committeeat our oversight hearing and tell us how they have dropped the priority of
violent crime prosecution and, instead, are taking up public corruption cases; ergo, it only
follows that theU;S. Attorneys would be prosecuting public corruption cases.

As a matter of fact, the rumor has it -- and this is only rumor -- that U.S. Attorney
Lam, whocarrled'outtheprosecution of the Duke Cunning)'lamcase, has other cases
pending whereby, mInor has it, Members o{Congress have been subpoenaed. I have also
been told that this interrupts the flow of the prosecution of these cases, to have the
present'U.S. attorney be forced to resign by:the end of this month.

Now, U.S. Attorneys playa vital role in combating traditional crimes such as·
narcotics trafficking, bank robbery, guns, violence, environmental crimes, civil rights,
and fraud, as well as taking the lead on prosecuting computer hacking, Internet fraud, and
intellectual property theft, accounting and securities fraud, and computer chip theft.

How did all of this happen? This is an interesting story. Apparently, when
Congress reauthorized the PATRIOTAct last year, a provision was included that
modified the statute that determines how long interim appointments are made. The
~ATRIQT Act Reauthorization changed the law to allow interim appointments to serve
indefinitely rather than for a limited 120 days. Prior to the PATRIOT Act
Reauthorization and the 1986 law, when a vacancy arose, the court nominated an interim
U.S. Attorney until the Senate confirmed a Presidential nominee. The PATRIOT Act
Reauthorization in 2006 removed the 120-day limit on that appointment, so now the
Attorney General can nominate someone who goes in without any confirmation hearing
by this Senate and serve as U.S. Attorney for the remainder of the President's term in
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office. This is a way, simply stated, of avoiding a Senate confirmation of a U.S.
Attorney.

The rationale to give the authority to the court has been that since district court
judges are also subject to Senate confirmation and are not political positions, there is
greater likelihood that their choice ofwho should serve as an interim U.S. Attorney
would be chosen based on merit and not manipulated for political reasons. To me, this
makes good sense.

Finally, by having the district court make the appointments, and not the Attorney
General, the process provides an incentive for the administration to move quickly to
appoint a replacement and to work in cooperation with the Senate to get the best qualified
candidate confirmed. ..

. I strongly believe we should return this power to district courts to appoint interim
U~S. Attorneys. That is why last week, Senator Leahy, the incoming Chainnan of the

. Judiciary Committee, the Senator from Arkansas, Senator Pryor, and I filed a bill that
would do just that. Our bill simply restores the statute to what it once was and gives the
.authority to appoint interim U.S. Attorneys back to the district court where the vacancy
anses.

I could press this issue on this bill. However, I do not want to do so because I have
been saying I want to keep this bill as clean as possible, that h is restricted to the items
that are the purpose of the bill, not elections or any other such things. I ought to stick to
my·own statement.

. Clearly,·the President has the authority to choose who he wants working in his
administration and to choose who should replace an individual when there is a vacancy.
But the U.S. Attorneys' job is too important for there to be unnecessary disruptions, or,
worse, any appearance of undue influence. At a time when we are talking about.
toughening the consequences for public corruption, we should change the law to ensure .
that ourJop prosecutors who are taking on these cases are free from interference or the
appearance ofimpropriety. This is an important change to the law. Again, Twill
question the Attorney General Thursday about it when he is before the Judiciary
Committee for an oversight hearing.

I am particularly concerned because of the inference in all of this that is drawn to
manipulation in the lineup of cases to be prosecuted by a U.S,. Attorney. In the San
Diego case, at the very least, we have people from the FBI indicating that Carol Lam has
not only been a straight shooter but a very good prosecutor. Therefore, it is surprising to
me to see that she would be, in effect, forced out, without cause. This would go for any
other U.S. Attorney among the seven who are on that list.

We have something we need to look into, that we need to exercise our oversight OJ
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From: Miers, Harriet

Sent: Tuesday, January 16, 2007 6:53 PM

To: Kelley, William K.

Subject: RE: feinstein

And of course we should (carefully) make the point that the steps taken could be taken with with or without the
use of the specific provision.

From: Kelley, William K..
Sent: Tuesday, January 16, 2007 6:02 PM
To: Miers, Harriet
Subject: FW: felnsteln
Importance: High

Kyle asked me to pass this on to you, which shows Senator Feinstein really hitting the Administration hard on the
US Attorney issue - after having been briefed by 001 on why, as a general matter, these things happen and On

. how this has nothing to do with investigations. DOT strongly urges putting back in the letter language defending
these decisions. I've told them our position,but, again, they are pushing.

From: Sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov)
sent: Tuesday, January 16, 2007 5:30 PM .
To: Kelley, William K.
Subject: FW: fl,:!lnstein
Importance: High

i'm updating the letter now to reflect the two usa appts today
lamhas resigned
can we send our response? the stronger version? please advise.

From: Roehrkasse, Brian
sent: Tuesday, January 16, 2007 5:28 PM
To: Elston, Michael (ODAG); Sampson, Kyle; Scolinos, Tasia; Goodling, Monica
Subject: FW: feinstein

This is generating a lot of calls.

From: Johnson, Kevin
Sent: Tuesday, January 16, 2007 5: 12 PM
To: Roehrkasse, Brian
Subject: feinstein

FOR IMMEDIATE RELEASE:
Tuesday, January 16, 2007

Contact: Scott Gerber, 202/224·
http~/feinsJein.,_s.en(lte.gQv
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Senator Feinstein Concerned over Resigna~ons
of at Least Seven U.S. Attorneys Across the Country

- Senator Feinstein to question Attorney General Gonzalez
at Judiciary Committee Hearing later this week-

Washington, DC - In a speech on the Senate Floor, U.s. Senator Dianne
Feinstein (D-Calif) today expressed concern about the fact that a number ofu.s. _
Attorneys have been asked by the Department ofJustice to resign their positions prior to
the end oftheir terms and without cause. .

In a little noticed provision included in the Patriot Act reauthorization lastyear,
the Administration's authority to appoint interim U.S. Attorneys was greatly expanded.
Thelaw was changed so that ifavacancy arises the Attorney Genera/may appoint a
replacementfor an indefinite period oftime - thus completely avoiding the Senate

.confirmation process.

Senators Feinstein, Patrick Leahy (D- Vt.), and Mark Pryor (D-Ark.) last week
introduced the PreserVing United States Attorney Independence Act, which would
preventfurther circumvention ofthe Senate's constitutional prerogative to confirm U.S.
Attorneys and restore appointment authorityto the appropriate District Courts.

The full text ofSenator Feinstein's floor statementfollows.

Recent newspaper articles have detailed the circumstances surrounding the
departure ofsevera/US. Attorneys across the country:

• Politicizing Prosecutors: "United States attorneys are so powerful that their
impartiality must be beyond question. One way to ensure that is to require them to
submit to questions from the Senate, and face a confirmation vote." New York
Times '- 1/15/07..www.nytimes.coml2007/01/15/opinion!1Smon2.html?

.~r=:= l &QI~f==~logi_n .

• U.S. Attorney Vacancies Spark Concerns: "As the Bush administration enters its
last two years, a number of U.S. attorneys are departing, causing concern that some
high-profile prosecutions may suffer. As many as seven U.S. attorneys. .. are
leaving or being pushed out." Wall Street Journal- 1/16/07. if

http://online.wsj.com/google_login.html?url=http%3A%2F%2Fonline.wsj.como/o
2Farticle%2FSB 116891552371177295.html%3Fmod%3Dgooglenews_wsj

• Lam is Asked to Step Down: "The Bush administration has quietly asked San
Diego U.S. Attorney Carol Lam, best known for her high-profile prosecutions of
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politicians and corporate executives, to resign her post, a law enfoJ:cement official
said." San Diego Union Tribune -1/12/07.
http://weblo~gnonsandiego.com/uniontrib/20070Il2/news 1n I2lam.html

eNevada U.S. Attorney Given Walking Papers: "The Bush administration has
forced Daniel Bogden out of his position as U.S: attorney for the District of
Nevada, Nevada's two senators said Sunday:" Las Vegas Review Journal
1/16/07. w.ww.revi~wio.um&t~QlnllyrLhQnlea!101IJ all:-15_-_Mpn~.

ZQQ7Lnews{J198Q2~I,html

The following is a transcript ofSenator Feinstein's floor speech:

. "Mr. President, I have introduced an amendment on this bill which has to do with
the appointment ofD.S. Attorneys. This is also the subject of the Judiciary Committee's
jurisdiction,· and since the Attorney General himselfwill be before that·committee on
Thursday., and I will be asking him some questions, I speak today in morning business on
what I know so much about this situation.

Recently, it came to my attention that the Department of Justice has asked several
U.S. Attorneys from around the country to resign their positions -- some by the end of .
this month -- prior to the end of their terms not based on any allegation of misconduct. In
other words, they are forced resignations.

I have also heard that the Attorney General plans·to appoint interim: replacements.·
andpotentiallyavoidSenateconfmnation by leaving an interim U.S. Attorney in place
for the remainder of the Bush administration.

How does this happen? The Department sought and e.ssentially was given new
authority under a little known provision in the PATRIOT Act Reauthorization to appoint
interim appointments who are not subject to Senate confirmation and who could remain
in place for the remainder of the Bush administration.

To date, I know of at least seven U.S. Attomeysforced to resign without cause,
without any allegations of misconduct. These include two from my home State, San
Diego and San Francisco, as well as U.S. Attorneys from New Mexico, Nevada,
Arkansas, Texas, Washington and Arizona.

In California, press reports indicate that Carol Lam, U.S. Attorney for San Diego,
has been asked to leave her position, as has Kevin Ryan of San Francisco. The public
response has been shock. Peter Nunez, who served as the San Diego U.S. Attorney from
1982 to 1988, has said, 'This is like nothing I've ever seen in my 35-plus years.'

He went on to say that while the President has the authority to fire a U.S. Attorney
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for any reason, it is 'extremely rare' unless there is an allegation of misconduct.
:',

To my knowledge, there are no allegations ofmisconduct having to do with Carol
Lam. She is a distinguished former judge. Rather, the only explanation I have seen are
concerns that were expressed about prioritizing public corruption cases over smuggling

. and gun cases. . .

The most well-known case involves a U.S;.Attorney in Arkansas. Senators Pryor
and Lincoln have raised significant concerns about how "Bud" Cummins was asked to
resign and in his place the administration appointed their top lawyer in charge ofpolitical
opposition research, Tim Griffin. I have been told Mr. Griffin is quite young, 37, and
Senators Pryor and Lincoln have expressed concerns about press reports that have
indicated Mr. Griffin has been a political operative for the RNC.

While the administration has conftrmed that 5 to IOU.S. Attorneys have been
asked to leave, I have not been given specific details .about why these individuals were
askedto leave. Around the country, though,U.S. Attorneys are bringing many of the
most important and complex cases being prosecuted. They are responsible for taking the
lead on public corruption cases and many of the antiterrorist efforts in the country. As a
matter of fact, we just had the head of the FBI, Bob Mueller, come before the Judiciary
Committee at our oversight hearing ahd tell us how they have dropped the priority of
violent crime prosecution and, instead, are taking up public corruption cases; ergo, it only
fonows that the U.S. Att9rneys would be prosecuting public corruption cases.

As a matter of fact; the rumQrhas it ..- and this is onlyrwl1or -- that U~S. Attorney
Lam, who carried out the prosecution·of the DUke Cunningham case, has other cases
pendi~gwhereby,rumor has it, Members of Congress have been subpoenaed. I have also
been told that this interrupts the flow of the prosecution of these cases, to have the
present U.S. attorney pe forced to resign by the end of this month.

Now, U.S. Attorneys playa vital role in combating traditional crimes ~uch as
narcotics trafficking, bankrobbery, guns, violence, environmental crimes, civil rights,
and fraud, as well as taking the lead on prosecuting computer hacking, Internet fraud, and
intellectual property theft, accounting and 'securities fraud, and computer chip theft.

How did all of this happen? This is an interesting story. Apparently, when
Congress reauthorized the PATRIOT Act last year, a provision was included that
modified the statute that detennines how long interim apfiointments are made. The
PATRIOT Act Reauthorization changed the law to allow interim appointments to serve
indefinitely rather than for a limited 120 days. Prior to the PATRIOT Act
Reauthorization and the 1986 law, when a vacancy arose, the court nominated an interim
U.S. Attorney until the Senate confirmed a Presidential nominee. The PATRIOT Act
ReauthorizatIon in 2006 removed the 120-day limit on that appointment, so now the
Attorney General can nominate someone who goes in without any confinnation hearing
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._---_._._--_._.._--------------
From: . Fiddelke. Debbie S.

-Sent: Friday, December 08, 2006 6:56 PM

To: Kelley. William·K.

S.ubject: RE: Nevada US Atty

thanks. let us know if there's anything we can do

-_._._--------_._-----_..... _---_....-._--_ .._--
From: Kelley, William K.
5ent:c Friday, December 08, 2006 6:33 PM
To: 'Sampson, Kyle'
CC:MJers,Harrlet; ·Addefke, Debbie'S.
SUbj.a: Nevada·US Atty .

Heads up aboutdisgruntlementin Nevada. Sen. Ensign's COS.informs me that the Senator is vel)'unhappy
aboutthe. decision to let Bogden go, very unhappy about its timing, and does"' understand the urgency. They
say that they have confirmed about £Sludges, 5 marshals, and 1 US AttOrney, and it hasn' taken less than 9
months for til single one of those confirmations to be accomplished in a Republican-contfolled C()ng~ss. Why,
they ask, leave the office in the hands of an interim person dUring thatperiOd when it could have been Bogden?

I explained to him 001' thinking at some length. But they are unsatisfied, and the COS said that Ensign would~
calling the AG to make sure that Bodgen, who they say has done a great job for Nevada. gets a fair shake.
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From: Flddelke, Debbie S.

Sent: Friday, December 08, 2008 6:56 PM

To: Wolff, Candida P.; Looney, Andrea B.; O'Hollaren, Sean B.

Subject: FW: Nevada US Arty

fyi

From: Kelley, William·K.
sene Frrc:laY, oecatltler 08, 2008 8:33PM
To: 'sampson, Kyle'
Cc: Miers, Harriet; Flddelke, Pebble S.
SUbject: Nevada US Atty

Heads.up about dlsgru'ltleITlEt"tll1~~"'liIcftl•.... §,",eosign'sCOSlnforms.methattheSenatorlsV$tyuohappy
aboutthedeclslonto let BOgden go, very unhappy· about its timing, and doesn't understand/the urgency. They
say that they have confirmed about 6 judges, 5 marshals, and 1 US Attorney, and it hasn't taken less ltIan 9
months for a single one of those confirmations to be accomplished in a Republlcan-controlledCongresa.. Why,
they ask, leave the office in the hands of an interim person during that period when it could have been Bogden?

I explained to him our thinking at some length. But they are unsatisfied, and the COS ,said that Ensign would be
calling the AG to make sure that Bodgen, who they say has done a great job for Nevada, gets a fair shake.
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From:
Sent: .
To:
SUbJect:

lee, Kenneth K.
Thursday, December 14, 2006 9:23 AM
Brosnahan, Jennifer R.
RE: Meeting with Gerry Parsl<y

Nothing else·· there are vacancies for the U.S. Marshal (S.D. Cal) and the USA (C.D. Cat) - and
.there'll soon· be vacancies for the USA in S.D. Cal. And N.D. Cal. But these are all handled via the
GOP·slde of the Parsky Commisslon~

So the only one Is how to handle the S.D. Cal. District Court Judgeship.

-Original Messag..--
From: Brosnahan,·Jennifer R.
Sent: Thursday, December 14, 2008 9:20 AM
To: lee,Kenneth K.
SubJect:RE:MeetlnOWith Gelly·Parsky

Ken. Old you come up with anything else? I've already put this Fell1steln call on her to·do list.

- ••Onglnal Message--
From: Lee, Kenneth K.

ent: Saturday, December 09, 2008 5:34 PM
To: Brosnahan, Jennifer R.
Subject: Re: Meeting with Gelly Parsky

Let me go over n:'ynotes- nothlnoPGPs up In my headright now; the Parsky commission has
worked well so far In avoiding any Issues with the Oem Senators.

--Original Messag.
From: Brosnahan, Jennifer R.
To: Lee, Kenneth K.
Sent: sat Dec 0918:20:33 2008
SubJect:Fw: Meeting with Gelly Parsky

Ken, I'd appreciate any help on the Feinstein point. I figure that Myers/Smith is one topic.
Anything.else?

•••••Orlglnal Message·_··
- "1m: Miers, Harriet
. .,,: Lee, Kenneth K.

1
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C~: ••...~rq~n ••~Cln" ••,~«trlrli1~rR~.;Kelley,Willlam'"K.
Serit:Sat Dec 0915:46:172008 '

, Subject: RE: Meeting with Gerry Parsky ,

I had avery gC)od visit with Gerry. He wanted to know what was happening to Janice Sanmartlno
aod I told him she would be considered by the President on Monday.

He asked me what process we wanted to use rethe bench for whh:h his daughter will be
considered. I told him I would like to know who on the Commission he thought It might be good
'to ask to run this process and he suggested David Casey (he is very familiar to Senator Feinstein).
I also most likely will call Senator Feinstein about this. Jenny, it would be good to make a list of
everything that I mightwant to visit with Senator Feinstein in addition to this Issue.

He wanted to discuss Kevin Ryan. Gerry wantl me to.checkintowhetherthetransitlqn timing Is
set In stone. He wants to knowwhat Justice will say about him ....perf0nna~c .. capabilltle., etc.
He said that Kevin complained that Battli Cillied him and not someone more senior and Gerry
wondered whether someone more senior to Battle could also call. He also wanted us to remind
Justice that the Commission would be Involved In theseledlon of the successor. For whatever
reason he seemed very sympat~~tlC\'lltl1l<ft"II1,.ltoldhllntl1esestepswereconsldered'bYJtistlce
()ve'IfIQnths arid thaUwas committed to support the Justice decisions. He said he had no
intention of undercutting their work, but he added he thought the problems were abruptness,
timing, and tone of delivery,of the message, seniority of the person calling, an~ lack of reasons '
'ven.1 explained the"Andy Card" approachto leaving.,'I also' explained (and he seemed to get)

chalKevin did not have basis for saying he was,clught by surprise. '

He spent alot 'oUlme talking aboutLos Angeles United Statel Attorney selection to replace Debra
Yang. He said t~e Impression out in California is that there are three "Washington candidates"
who were Individuals considered to be "'mposed" on,Los Angeles. He said the office has
partiCUlar needs right now. He said there Is amorale problem and anumber of vacant positions
(which may be because of lack of funding). He thlnkl the office II down maybe al much al 25%.
He discussed each of the candidates and how they were viewed by the Commission. As 'a result
and,after alot of specific discussion, he Indicated that hewill personally Interview Dan Collins,
Tom O'Brien, Olckran Tevlzlan, and possibly Kimberly Dunn (no one has Interviewed her yet). I
can fill you in on the pros and cons as he saw them of the various candldatel. He really Is

,opposed toa "drop In.'' '
~

Jasked him about getting help pushing all of the nominees in January. He said he expected them
to go immediately through and I showed him the dates to show they are stalled.

As always, he wal in good spirits and loves the President and Mrs. Bush.
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----_._._; ---------- ---.--
From: Lee, Kenneth K

Sent: Tuesday, December 12,2006 5:50PM

To: Roebke, Heather M.

Subject: RE: Carol Lam

Thanks. I don't know if Harriet's been heavily involved in the USA replacement plan, but I've
left a vmail for Kyle to get the details. I'll report back once I hear from him.

From: Roebke, Heather M.
Sent: Tuesday, December 12, 2006 5:49 PM
To: Lee, KennethK.
Subject: RE: Carol lain

Ifs at 12:45pm

From: Lee, KennethK.
se~!uesctay,l)~rnl:Jer 12, 2006 5:4'7.J~M
To: Roebke, Heather M•.
Subject: RE: Carol lam

I'm not sure what this call is alJout, but I do know that Carol Lam was to be notified last week
that she would be replaced. What time is the call? "II call Kyle Sampson to get the scoop on
how it went, etc.

FrOm: Roebke, Heather M.
Sent: Tuesday, December 12,20065:41 PM
To:· Lee, Kenneth K.
Subject: Carol Lam

Gerald Parsky will be calling Harriettomorrow to discuss Carol Lam, USA, SO CA. Is she up to speed on this
issue? .

Heather Roebke
WhIte House Counsel's Office
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--_._------_._--------.------
From: Lee, Kenneth K.

Sent: Wednesday, December 13, 2006 8:43 AM

To: Miers, Harriet

Subject: US Attorney S.D. Cal. (Lam)

Harriet -

Heather told me last night that you will have acall with Gerry Parsley about Carol Lam, the U.S.
Attorney of S.D. Cal. I assume the topic will be about the selection of her successor, but I
wanted to give you adownload on OOJ's conversation with her last week.

Kyle told me that she apparently took the news relativelywell, and understood why DOJ
wanted to give someone else an opportunitY to serve as US Attorney:" She has failed to
ImplemenUhe priorities aridlnltlatlvis that the Ptesldent and the Attorney General outlined for
the U.S. Attorney offices. For example, she didn't Increase gun prosecutions, didn't Implement
Project Safe Neighborhood (the comprehensive anti-gun violence initiative), and didn't really
pu",ue obscenity cases.

HJC 10007



Page 1 of 1

From: Oprison, Christopher G.

Sent: Wednesday, December 13, 2006 3:52 PM

To: Looney, Andrea B.

SUbJect: RE: Tim Griffin - ED Ark USA spot

As an AG-appointed Interim US Attomey for the remainder of the time.

From: Looney, Andrea B.
Sent: '.tJedne!de'f, Beeemher 13, 29963:51 PM
To: Oprfson,Ch~G.
Subject:·RE: TIm Griffin - ED Ark USA spot

Let me double check. Remind me, the plan is to putTim into the US Attorney office as what? An assistant of
some kind?

From: Oprlson, Christopher G.
Sent: WednesdaY,.December 13,2006 3:20 PM·
Tet:l,.Qonev, Andrea B.
Subject: TIm Gtiffln ~ ED Ark USA spot
Importance: High .

Andrea - to follow on our prior call, have you had a chance to discuss with Candlwhether any other names are
forthComing-for this positlon?- Hamet has a ~II' with Senator Pryor today and I ~ouldllke to brief her on the
latest Thanks

Christopher G. Oprison
Associate Counsel to the President,
(202) 456-
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From: Wolff, Candida P.

Sent: Wednesday, December 13.2006 5:35 PM

To: looney, Andrea B.; O'Hollaren, Sean B.

Subject: RE: TIm Griffin· ED Ark USA spot

Pryor called Harriet and the AG. AG was unfamiliar but said he would look into it. If he is the most qualified. not
sure I have strong feelings if the AG is willing to withstand the heat.

. PI 0111. Looilef, Audrell B.
sent: Wedrtesday,December 13, 2006 3:58 PM
To: Wolflr,Candlda P.; O'Hollaren, sean B.
SubJ~ fW:Tirn Grimn - ED Ark USA spot
ImpOrtance: High

Have you all heard anything from Pryor on Tim Griffin? Counselftoated his name as a potential US Attorney, but
pryor was adamantly opposed. So, now, DOJ·'s planning to put Tim In as an AG-appolnted Interim US Attorriey
for the remainder of the Presidenfs term. I am not sure what kind of push back from the Senators we will get.
but It could be high. Currently, we are not even planning to ask for names of other candidates from them. Please
let me know what think.

HJC 10009



~age lor 1

From: Looney, Andrea B.

Sent: Wednesday, December 13, 2006 5:36 PM

To: Oprison, Christopher G•

.Subject: FW: TIm Griffin· ED Ark USA spot

FYI ... from Candt

From: Wolfff candida P.
sent: Wednesday, December 13, 2006 5:35PM
To: Looney, Andrea B.; O'Hollaren, Sean B.
Subject: R.E: "TIm Griffin - ED Ark USA spot

Pryor called Harriet CII1d the AG. AG was unfamjliar but said he would look into it. If he is the most qualified, not
sure I have strong feelings jf the AG is willing to Withstand the heat.

----- -,'-"-.-_. - - . --- " --. -.. _- .._.......-

From: Looney, Andrea B.
sent: Wednesday, December 13, 2006 3:58 PM
To: Wolff, candida P.; O'Holiaren, sean B.
$ubJElC:t; FW:"TImGriffln -EDArk USA spot
Importance: High .

Have you all heard anything from Pryor on Tim Griffin? Counselftoated his name as a potential US Attorney, but
PrYor was adamantly opposect. So, now, DOJ is planning to put 11m In as an AG-appolnted Interim US Attorney
for the remainder of the President's tefTn~ I am not sure what kind of push back frorn the.Senators we will·get,
but It could be high. Currently, we are not even planning to ask for names of other candidates from them. Please
let me know what you think.
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From: Roebke, Heather M.

Sent: Wednesday, December 13, 200611:47 AM

To: Opnson, Christopher G.; Brosnahan, Jennifer R.

Subject: RE: Sen. Pryor

OK thanks.

.From: Oprlson, Christopher G.
sent: Wednesday, December 13,2~U:47 AM .
To: Roebke, Heather M.; BtOSliahan, Jennifer R.
SUbject: RE: sen. Prvor .

Only. thing I can think.of is the potential AG-appointment of TIm Griffin to~ US Attorney fOr the ED Ark. Sens.
Pryor and Uncaln w..,sdamantlyopposedhls nomination beCause of ·Griffin's past effOrts to unseat them. I
doubt thla has anything to do with the other nomination from ED Ark - JRHoward, the US Marshal Candidate.

From: Roebke, Heather M.
sent: Wednesday, December 13, 2006 11:28 AM .
To:Oprlson, Christopher G.; arosnahan, JE!Onifer R.
SUbject:·Sen. Pryor

FYI: Senator Pryor (D-AR) is asking for a time this afternoon to speak with Harriet on the phone. His assistant
could not provide a topiC. .

Do either of you know what this might be regarding?

Heather Roebke
'Mlite House Counsel's Office
Washington, D.C. 20502
(202) 458-

HJC10011
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--- --_._-_.__._--------
From: Oprison, Christopher G.

-Sent: Wednesda~, Decemb~r 13, 20064;02 PM

To: Miers, tfamet

SUbject: RE: Tim Griffin

Just got off the phone with her and she indicated she has not raised this with Candl yet, but would do so now.
She indicated her office might be hesitant to settle on one name, particularly one that the home state senators
object to, because they may need to call on Pryor or Lincoln for their support on legislation in the future.

From: Mfers, Harriet
sent: Wednesday, December 13, 2006 4:00 PM
To: Oprison, Chiistopher G.
SUbject:RE: 11m Griffin

'MIy don't yoiJput another call into. Andrea? Thanks.

From: Oprison, Christopher G.
sent: Wednesday, December 13,20063:53 PM

. To: _Miers, Hamet
ce: Roebke, Heather M.
Subject: RE: TIm Griffin

Followup:just spokewitfl Scott JennlllgliJ - he confirmed the Information below, specifiCally, that Tim Griffin is to
be theAG~appointedInterim us Attorney for the ED Ark. He doubted that there would be any other names
considered. .

From: Oprlson, Christopher G.
sent: Wednesday, December 13, 2006 3:48 PM
To: Miers; Harrfe.t
CC: Roebke, Heather M.
SUbJect: 11m Grlffln

Harriet

I understand you have a 4prn call today with Senator Pryor re: Tim Griffin. The status as conveyed to me is that
Tim Griffin was selected to bethe US Attomey for the EO Arkansas but that both home state Senators objected to
him given his prior work to unseat them. According to Leslie, OOJ's plan, endorsed by Scott Jennings, was to
move Griffin into an AG-appointed US Attorney position after a period assisting the outgoing incumbent. This was
briefed to Andrea Looney who indica..tE!(j...she .....()uldsE!e.k....c:;~.l"lgiWolff'sviewsonthiscoUrseto!>E!eiHhey
anticip;ate~lIrvE?!yirigJorothernames or sticking with Griffin as an AG-appointment. I contacted Andrea earlier this
week and asked her for an update. She said she would raise this with Candl and get back to me. I have not
heard anything yet and have left another message for her; ! also called Monica Goodling at DOJ re: the status of
the background. She indicated that Griffin is out of background and her understanding is that he is ready to be
AG-appointed to serve as the interim USA for the remainder of the time.

You received a note from Griffin recently (dated November 3,2006) saying "it looks like everything is going to
work out so that I can move in as interim US Attorney.·

This is the only information I have on Griffin. If you would like, I would be happy to join you on the call with
Senator Pryor.
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Christopher G. Oprison
Associate Counsel to the President
(202) 456·
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From: Jennings, Jeffery S.

Sent: Friday, December 15, 20064:20 PM

To: Oprison; Christopher G.

Subject: FW: Tim Griffin

501-837 is cell

From:0prison,ChristopherG;
Sent: Friday, December 15, 20061:21 PM
To: Jennings,·Jeffery S.
Subject: Tim Griffin

Do you have contact information for Tim? Cell or home number? Thanks.

ChristopherG. Oprison
Associate Counsel to the President
phone: (202) 456-
fax: (202) 456-

Pa.geJofJ
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From: Jones, Blair C.

Sent: Friday, December 15, 20062:.50 PM
,

To: Mamo, Jeanie.S.

.• .SubJect:·Tim GriffinlUS Attorney Rumor

FYI, - Stephens Media Group is calling about the US Attorney position for Arkap$E!sand if TirllGriffin is>a possible
candidate for the' job after the. current occupantilJ,S.•A~orney !3udGlImmiM$, .stepsdown.TheyalsCl'wantto
yerify.ifGriffinwas aWHstaffer; lamglVlngthe stand/ird "don't spect,liate on personnel" line and am going to
confirm that he was a former Special Assistant to the Presideritand Deputy Director ofPolitical Affairs;

HJC 10015



U.S. Attorney -- E.D. Ark.

From: Oprison, Christopher G.

Sent: Friday, December 15, 2006 3:18 PM

To: . Miers, Harriet Kelley, William K.

Subject: FW: U.S. Attorney - E.D. Ark.

From: sampson, Kyle [mailto:Kyle.sampson@usdoj.gov]
sent: Friday, December 15, 2006 2:37 PM
To: Oprison, Christopher G.
Cc: Goodll"" Monica

. SUbJect: RE: U.S. Attorney - E.D. Ark.

Pagel of 1

Alas, no. But I nave a window between 3:15pm-3:30pm. Let me know.

From: Oprlson, ChristopherG. [mallto:Christopher-:G._Oprlson@who.eop.gov]
sent: Friday, December 15, 2006 2:35 PM
TO: sampson, Kyle
ce:Goodllng, Monica
SUbject: RE: U.S. Attorney - E.D. Ark.

Kyle - this is one issue that is front/center on my. radar screen. I have had several conversations with SCott·
. Jennings and with the Counsel abouHhe controversy but, as you might suspect, I am lacking some crucial

background knowledge. Will you be available to discuss today at 3:301

From: sampson, Kyle [mailto:Kyle.5ampson@usdoj.gov]
sent: Frlday, December 15, 2006 2:32 PM
To: Oprlson, ·Chrfstopher G. .
ce: Goodling, Monica
SUbJect: U.S. Attorney - E.D. Ark.

Chris, we haven't met yet, but I'm sure we will.

Wanted to give you a heads up. Bud Cummins, the U.S. Attorney in Little Rock, announced to his troops today
that he is resigning effective Wednesday, December 20. The AG spoke to Sen. Pryor (Who had called him about .
this earlier in the week) and informed him that we were going to put Tim Griffin in as U.S. Attorney under an AG
appointment We're in the process now of giving Sen. Lincoln notice and then will put outaprE!~rell:'!~~e.t.oday.
announcing Griffin's appointment. There;s a Jotofb~c:;k.J;tQryherethatyoumayormay not know. Call jf you
want to discuss. Thanks; if

Kyle Sampson
Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305· cell
kyle. sampson@usdoj.gov HJC 10016



U.S. Attorney -- E.n. Ark.

From: Oprison, Christopher G.

Sent: Friday, December 15,20064:52 PM

To: Miers, Harriet; Kelley, William K.

Subject: FW: U.S. Attorney - E.D. Ark.

Importance: High

fyi

Page 1 of!

I spoke with Kyle,· MOl1ica and,· most importantly, Tim. Please let me know if you are available to meet to discuss.

From: sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
5ent:.Friday,December 15,20064:45 PM
To:Oprlson, Christopher G.
Cc: GoexUing, Monica
SUbjt!Ct: U;$. Attorney --:- E.D. Ark.
Importance: High

TheSenators'ChiefsofStaffnow have been notified afoul' iiitentioif(1) to pufGfiffiii·. il1 asUSA ul1der 811 AG
appointment and (2) to issue a press release out of DOJ today stating the same.

Chr~s, I think the White House (you) needs to continue the dialogue with the Senators re our desire to have the
President nominate, and the Senate confirm, Griffin. They think they smell a rat, i.e., that we are doing an end
around of their advice and Consentauthority by exercising the new, unlimited AG appointment authority.

Monica; please be sure thaUhe Griffin meeting with Sen. P/yorgets scheduled.

Kyle Sampson
Chief of Staff
.U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305- cell
kyle.sampson@usdoj.gov
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FYI

From: Opl1son, Christopher G. .
sent: Monday, December 18, 200612:52 PM
To: Miers, Harriet; Kelley, William K.
SUbjec:t:FW:FY1 .

Pagelof4

see below

IbJi[C_ontention •. that..•SenatorPryor'scoffice··wascaughtunaware-lsnofconsistentwith;h~tth~AG:;~ffi~~
indicated to me. Perhaps a three-way conference call with the AG and Senator Pryor might be in order? If only to
clear the air. .

.._.~•• ~__._- ~ _. --"-. .--.-------- •.__~ •• ._._. '_0. -·_- .__ .... __ • __ • ".__

Froni:Goodllng, Monica [mailto:Monlca.Goodllng@usdoJ.gov]
sent: Monday, December 18, 2006 12:46 P,M
To:·Oprison, Christopher G.
ce; Sampson, Kyle .
SubJ,tsct: FYI

Chris - FYI, see below. (As you'll see, the Arkansas Dem-Gaz did not call our public affairs office and got the
type of appointment wrong.)

Prosecutor post Is filled In recess
Surprise notice that ex-Rove aide named U.S. attorney Irk. Pryor
ARKANSAS DEMOCRAT-GAZETTE, December 16,2006
BY LINDA SATIER

A surprise late-afternoon announcement Friday that J. Timothy Griffin will become the new U.S. attorney for the
Eastern District of Arkansas drew the ire of U.S. Sen. Mark Pryor, whose spokesman said the maneuver amounts
to "basically circumventing the normal process.·
"We think thElpeople of.the Eastern District Of Arkansas deserve to know. who their U.S. attorney is," Michael
Teague, Pryor's spokesman, said shortly after learning that U.S. Attorney General Alberto Gonzales had made
the appointment, which takes effect Wednesday.
"The proper way to do this is in the Senate JUdiciary Committee, [where) several things are done to make sure
that whoever fills this post is qualified."
The announcement caught even the current U.S. attorney, Bud Cummins, off guard as he hiked through deer
woods with his son.
Shortly after being notified that the announcement was being moved up, Cummins said over a cell phone in the
woods that he had been planning to announce next week that his resignation - in the works for several months
- would be effective Wednesday.
As he has in the past few months, the 2001 Bush nominee declined to reveal any specific plans for his future
except to say, "I'm going to pursue opportunities in the private sector:
Cummins also said, "It's been a great honor to serve.... I appreciate President Bush giVing me this opportunity to
serve in this exciting time"
Griffin, 34, once an aide to former presidential adviser Karl Rove, has been working as a "special assistant" under
Cummins for several months. He said that because he won't officially take over until Wednesday, he didn't want HJC 10018
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to comment on the announcement. .
Teague said he believes the timing of the announcement might have had something to do with Pryor's telephone
calls this week with various officials~ including conversations earlier Friday with Gonzales himself. Pryor made the
calls in response to reporters' queries about Cummins' departure and rumors that Griffin was either going to be
nominated soon or moved into office through a congressional. recess appointment.
"No one would be straight with us and let us get to the bottom of this,· Teague said.
He said Griffin called pryor "a couple of months ago,· apparently to get a feel for whether the Demoeratic senator
would support his nomination, but Pryor wouldn't commit to anything.
Normally, the White House requests names of Potential replacements, for U.S. attorneys and other positions from
the state's senatcirsor congressmen, and then Chooses a nominee from among those names. The nominee then
must undergo a background check and Senate confirmation - which could be tough· for Griffin in the new .
Oemocrat..:controlled body. Griffin, a longtime behind-the scenes RepLiblican operative and political strategist, has
worked for the Republican NationalCommittee... ..
"If he was the nominee, potentially the senator would support him. but the way they're doing it, itis basically
circumventing the process,· Teague cOmplained; "There are 100 U.S. attorneys around the country. The question
is, what makes this one different? The U.S; marshal (candidat" J.R. Howard; a/So for the Eastern District of
Arkansas) is going through the process. Why isn't the U.S: attOrney?- .
Teague noted that an Interim appointment could keep Griffin at the helm of the top prosecutor's post in the state's
Eastern District for the two years remaining In Bush'slerm. . .-

. "This process circumvents a w~y to flndout about his legal background,· Teague said. "We knOW about his
political background, which is unbalanced. If he's just interim for the next two years, every decision he makes
during that time Is going.to be somewhat suspect.· . . . . .
The state's only RepUblican congressman, John Boozman, said last month that he hadn't been asked to submit
names to replace Cummins. .
By the time theannoiJncement was released late Friday afternoon, the attorney general's office was closed.
Efforts to reach the office of the state's other senator, Democrat Blanche Lincoln, for comment were unsuccessful.
Teague noted that while Cummins has said for several months that he Is leaving to pursue other job opportunities
before his presidential appointment expires in two years, Cummins, 47, has also said pUblicly that he loves the job
and would stay forever if he could.
"Within legal circles and In the community" it's been.viewed as him being forced out to open this positionfQr Tim,·
Teagl,l,sald.. ... . .•. .. . . . ... . .. .... .
CumlTilnassldcinlythat,he is ready to move on, has always known his position was temporary and had told the
White HOUSe a·year ago that he planned to leave to give th~m time to nnd a replacement
Teague noted that Griffin's previous experience appears to be "primarily research and campaigns. The citizens of
eastern Arkansas deserve a U.S. attorney who has spent more time in thecourtroom,not the campaign war-
room.· .
.Cummlns had previously clerked for a federal judge.

. The announcement of Griffin's appointment -sent by the U.S. Department of Justice through Cummins' office 
notes that the Magnolia native "recently completed a year of active duty in the U.S. Army, and Is in his tenth year
as an officer in the U.S. Army Reserve, Judge Advocate General's Corps (JAG), holding the rank of Major.
"In September 2005, Mr. Griffin was mobilized to active duty to serve as an Army prosecutor at Fort Campbell, Ky.
At Fort Campbell, he prosecuted 40 criminal cases.·
The announcement notes that Griffin served in Iraq.
"The one thing that stands out," Teague said, "Is that he worked for Karl Rove in the West Wing ofthe White
House. Is he getting special treatment?· . .
Teague said that from Pryor's standpoint, "Bud Cummins has been a fantastic U.S. attomey~ He's kept them on
the legal road and is respected on both sides olthe aisle. He is textbook. Now we get basically a campaign
worker replacing him. Is he going to make good legal decisions, or he is going to make political decisions?"

!{.
...****••*** **••** ** *** .

Former Bush aide named to U.S. attorney post
33!wrday. Dec 16. 20C6

By Aaron Sadler
Stephens Washington Bureau

WASHINGTON - A former Republican political operative and top aide to President Bush was named late Friday
as interim U.S. attorney for the Eastern District of Arkansas.
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. . .
The appointmentof Tim Griffin drew criticism from Arkansas senators Mark Pryor and Blanche Lincoln. both
Democrats. Pryor accused the Bush administration of circumventing the traditional nomination process on .behalf
of a political ally.

The open-ended appointment differs from a normal presidential selection, where Griffin would face Senate
hearings and a confirmation vote. ."

Pryor believes the Senate should be able to quiz Griffin about his qualifications, especially.given his background
as Bush's deputy director of political affairs under Karl Rove. spokesman Michael Teague said. .

Before that, Griffin worked in opposition research for the Republican National Committee.

'We hope it's not the White House's intention to go around the Constitution, go around the nomination process
and reward a fellow who'S done some pOlitical work for them," Teague said. .

Rep. John Boozman, R-RogefS. defeflded the appointment. He said Griffin mIght face unfair treatment from
Senate Democrats because of his politiCal ties.

"There might be a t'i!ndency because he'did work for the president in that capacity politically to hold that against
him and notlook atthe fact-he's very well-qualified," said Boozman. the only Republican in the state's

.congressional.delegation. .

"In going before the Senate, there areal! kinds of politics,,; Boozman said.

Griffin, 38, will take over for Bud Cummins, who resigns Wednesday. The Eastern District includes Little Rock and
41 counties in the eastern and north central part of Arkansas. .

Griffin on Friday declined to comment on his appointment.

The Magnolia native just completed a Year of active duty In the U.S, Army Reserve. including a stint in Iraq. He is
a majQr in· the Judge,AdvQCate General~1I corps. .. .

A graduate of Hendrix'College and Tulane University law school, he worked as a special assistant U.S. attorney
in the eastern district in 2001-02..

nie interim selection leaves open the possibility for Bush to officially appoint Griffin or someone else to the post
sometime in the fUture.

Conceivably, Griffin could serve as interim U.S. attorney indefinitely.

Teague said Pryor hopes the president·makes a permanent selection -subject to Senate confirmation - after
Congress reconvenes in January.

If Bush acts on a nomination before Congress returns. the appointee would serve as a "recess appointment" and
Senate confirmation would not be required until the next congressional session in two years.

Attorney General Alberto Gonzales and White House.Counsel Harriet Miers gave Pryor no time frame for when
Bush might select a permanent replacement, Teague said. .

Te~gue said Pryor was not available to comment because he was at the hospital visiting Sen. Tim Johnson, 0
S.D., who underwent brain surgery this week.

Pryor supports full Senate hearings for the next U.S. attorney and did not rule out support for Griffin.

"He very well may be the person," qualified to serve. Teague said, but "he should have to go through the normal
nomination process."

Sen. Blanche Lincoln, D-Ark., said in a statement that she was impressed by Cummins' work and his service.

Lincoln said she .also would expect Bush to replace Cummins through the normal Senate confirmation process. HJC 10020
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Teague said the timing of the announcement late Friday afternoon gave the appearance that the administration
,was attempting to keep the appointment quiet.

"His actions are always going to be suspect if you're not going to do this in,'the right way and in an open manner,"
Teague said. "It's hard to say if you're going to support or not support someone if you don't go through the
process of who they are." ,,"

A report by the BBC in 2004 connected Griffin toa possible effort to disenfranchiseblack voters in Florida. The
report said an e-mailed list of 1,886 names was to be used to challenge residents' voting status.

, In a November 2000 Time magazine report. Griffin was depicted as a zealous researcher who sought to discredit
Democratic candidateAl Gore at any opportunity.

The magazine said a poster hanging behind Griffin's desk said: "On mY command - unleashhefJ on At"

Boozman said the time in Iraq and as a prosecutor shows there is more to Griffln than just his political
background. '

"I think he is avery intelligent guy who's done a lot of different things. He's going to do well."Boozmansaid.

HJC 10021
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From: Perkins. Paul R..

Sent: ·Tuesday. December 19. 2006 8:42 AM

To: Kelley, William K.; Oprison, Christopher G.

Subject: J. Timothy Griffin (USA. EO AR)

Richard Klingler wan~ed me to let you guys know that the President approved J. Timothy Griffin for U.S. Attorney
for the Eastern District of Arkansas on June 23. 2006.

HJC 10022



~rom:

Sent:
To:
Subject: ....

Miers, Harriet [HarrieLMlers@who.eop.gov]
Tuesday, December 19,2006 7:09 PM
Kart Rove
FW: Another Griffin· article

FYI. This does not seem to be develcpingas we thought.

~----Original Message----
From: oprison,' Chris,topher G.
Sent: Tuesday, December 19, 2006 6:39 PM
To: Miers, Harriet; Kelley, William K.
Subject: FW: Another Griffin article

Fyi :.. see below

Also, Richard Klingler confirmed with Paul Perkins earlier today that Tim had been
approved by the I?residentas a nominee in June 2006 but, after Senator pryor'indicated he
would oppose Tim's nomination, the plan turned to putting Tim up as anAGappointment.

-----Original Message-7---
From: Sampson; Kyle (mailto:Kyle.Samps~n@usdoj.qov]

Sent: Tuesday, December 19, 2006 6:27 PM
To: Oprison, ChristopherG.
Subject:RE: Another Griffin arti,cle

My thoughts:

. I think we should gum this to death: ask the Senators to glveTima.cl'1ancl!', meet 'dt.h
Jim, qi"ehim somEll tirile in office· to see how he performs, etc. If they. ult'imately :lay,
"no never." (and, ttre'longer we can forestall that, the' bette'r), then we can tell them 'Ne' 11
look forot'hEllr candidates, ask them for recommendations, evaluate the recommendations,
interview their candidates, and otherwise run out the clock. All of this should be ,jone
in "good faith," of course.
2. Officially, Tim is the U.S. Attorney, and will identify himself as such on pleadings
and other official documents. I think it's fine for us to refer to him as an "interim'
U.S. Attorney" in talking points, with the understanding that by "interim U.S Attorney" we
mean AG-appolnted (as opposed to Presidentially-appointed and Senate confirmed) U.S.
Attorney.
3. Overall, I think ~e should take the temperature way down -- Qur guy is in there so the
status quo is good for us. Ask for them to consider him; note that he is qualified and
doing 3 good job whenever asked; pledge to desire a Senate-co.nfirmedU.S. Attorney; and
otherwise hunker down.
4. The only thing really at risk here is a repeal of the AG's appointment authority_ Ile
intend to have DOJ leg affairs p~ople on notice to work hard to preserve this (House
members won't care about this; all we really need is for one Senator to object to Ilnguaqe
being added to legislative vehicles that are moving through). There is some risk tn~t

we'll lose the authority, but if we don't ever exercise it then what's the point of navinq ,
it? (I'm not lOa percent sure that Tim was the guy on which to test drh'e t.his auth0ri.~y,

but know that getting hi~ appointed was important to Harriet, Karl, etc.)

-----Oriqinal Message-----
Frem: GprisOn, Christopher G. [mailto:Chri3toPher_G._Opriscn~who.eop.qovl

Sent: ":'uesday, December 19, 2006 6:16 PM
To: Sampson, Kyle
Subject: RE: Another Griffin article

~hanks. I raised that issue with Harriet earlier. 3eems to me that (1) Prycr and Li~caln

re Liking sto:!ps to back COJ/WH :.nto d corner en rim Griffin .lnd commit to r.ot ccmrnlt ,:n
him as a nominee; and (2) "interim" may be a source of ~onfusion or, worse, a ~erm that
Pryor's and Lincoln's office can springboard frem to press for theirJwn ncminee r3therHJC10023
than r.lllyinq behind Tim. What .lre your thouqhts? If this is a Section 546 AG



appointment for unlimited duration, Tim can call himself "US Attorney" rather than
"interim" or "acting" and our talkers should avoid ~eferring to him as "interim." What
are your thoughts?

----Original· Message-----
From: Sampson, Kyle rmailto:KYle.Sdmpson@usdoj .':J0v}
Sent: Tuesday, December i9, 2006 5.:36 PM
To: 0prison, Christopher G.
Subject: FW: Another Griffin article

fyi

-----Original Messaqe----
From: Scolinos, Tasia
Sent: Tuesday, Deceinber 19, 2006 5:34 PM
To: Sampson, Kyle; Goodling, Monica
Cc: Roehrkasse, Brian
subject: RE: Another Griffin article

r agree - those are stronger talkers.

BR- who in our office took this call? Let's make sure they have these new points if we get
another call. Thanks.

-----Origlnal Messaqe----
From~ Sampson, Kyle
Sent: Tuesday, December 19, 2006 5:30 PM
To: Goodling," Monica; Scolinos, Tasia
Subject: RE: Another Griffin article

Monica/Tasia, I'm a little concerned about this:

. "A Justice Department spokesman has said officials will work wi.th· the Arkansu
\'. ~ongreuiona'ldeleqation" in the hear future" to. make a nomination, and that Griffin was

nominated on an· interim basis because of the timing' of Cummins' resig'nation."

I think would prefer:

• When a U.S. Attorney vacancy arises, someone needs to be appointed -- even if on an
interim basis -- to flll the vacancy and do the work 'of the U.S. Attorney.
• Griffin was appointed on an interim basis because of the timinq of Cummins' resignation.
• It is our hope tJ:tat, in every federal district, we'll be able to have a U.S. Attorney
who was nominated by the President and confirmed by the Senate.

-----Orig'inal Messaqe---~

From: Goodling', Monica
Sent: Tuesday, December 19, 2006 12:22 PM
To: 'Oprison, Christopher G.'; Sampson, Kyle
Subject: Another Griffin article

FYI
~.

-----Original Message----
E"rom :gr i Efin
Sent: Tuesday, December 19, 2006 10:49 AM
To: Goodling, Monica
Subject: Another one

Lincoln cd113 !ppbintment af Rave assi~tant 'unfortunate'

By ANCREW DeMILLO Associated Press Writer

.ITTLE ReCK lAP) _ Arbnsas Sen. Blanche Lin,::oln cilled 2resijen': Bush '3 ,jecisi-::n ':0

.'lppoint politi-.::al ldviser f(arl Rove's, f·::rmer dssiJt.lnt ,;).s interlm U.:J.J.tt::rney f,:::r
eastern Arkansas "unf~rtunate" tecduse she believes it bypasses the n~rmal appr~val HJC10024
.pear-ess ..
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. "

, 't think it's very unfortunate that the president would choose not to go ·jown the normal
route," Lincoln, D-Ark., told The Associated Press in an interview on Monday.

The Justice Department ahnounced Friday that Tim Griffin would replace Bud Cummins, who
plans to resign Dec. 20. There is no maximum amount Of time someone can serve as an
interim U.S. attorney .

, 'This is a person who's 'going to be implementing the law of the land, and I have ',-:oncerns
from what I read in terms of his poLitical nature," Lincoln said. "P~bple need to know
that and the way you know that is by going through the processes. The reason we have
processes and committees and hearings is so there will be. a transparency in the people
that are going to serve, .and that won't exist in this case."

Arkansas' lone Republican in Congress, Rep. John Boozman, last week said Gri Efin was.
highly qualified for the position. But Griffiil, who worked on President Bush's re-election
campaign in 2004, likely wouldn't have faced a fair hearing in the soon-to-be
Democratically conttolledSenate, Boozman said.

A native of Magnolia, Griffin now serves as special assistant U.S. attorney for the
eastern dist~ict of Arkansas. Griffin has previous~y served as special assistant to
President Bush and1eputy director of political affairs at the White House, as well as
deputy communications director for the RepublicanNationa1committee.

He recently finished a year of active duty in Iraq and is an Army Reserve major, serVing
in the Judge Advocate General's Corps.

A spokesman for Sen. Mark Pryor, D-Ark., on Friday criticized the appointment for avoiding
the normal appointment process.

"The senator is concerned that, by announcing an interim (appointment) and not malcing a
nomination, they're determining who the nominee is," Pryor spokesman, Michael Teague said
'r iday. "They're basi9allycircumventing the' con~titutional prqcess. •• ,

A Justice Department spokesman has said officials will work. with the Arkansas
congressional delegation "in the near future" to make a nomination, and that Griffin was
nominated on an interim basis because of the timing of Cummins' resignation.

Lincoln said the White House had contacted her earlier in the year and said theY'were
interested in appointing him to Bud Cummins' position. She said her office had expressed
concern about his appointment.

"I don't know that much more about him than you could find if you Googled him," Lincoln
said. "That's what we did."
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From:
Sent:
To:
SUbject:

fyi

Opnson,ChnsropherG.
Tuesday, December 19, 2006 1:01 PM
Miers, Harriet; Kelley, William K..
FW: Another Griffin article

-----Original Message-----
From: Goodling, Monica· [mailto:Monica,Goodling@usdoj .gov]
Sent: Tuesday, December 19, 2006 12:22 PM
_To: OPFison, Christopher G.; Sampson, Kyle
Subject: Another Griffin article

FYI

---:'-Original Message----
From: griffin
Sent: Tuesday, December 19, 2006 10:49 AM
To: Goodling, Monica
subject: Another one

Lincoln calls appointment of Rove assistant 'unfortunate'

By ANDREW DeMILLOAssociated Press Writer

LITTLE ROCK (AP) Arkansas Sen. Blanche Lincoln called President Bush's decision to
-appoint political adviser Karl Rove's former assistant as interim U.S .. attorney for
eastern Arkansas "unfortunate" because she believes it bypasses ·the normal approval
process.

"I think it's very unfortunate that the president would choose not to go down the normal
route," Lincoln, D-Ark., told The Associated Press in an interview on Monday.

The Justice Department announced Friday that Tim Griffin would replace Bud Cummins, who
plans to resign Dec. 20. There is no. maximum amount of time someone can serve as an
interim U;S. attorney.

"This is a person who'S going to be implementing the law of the land, and I have concerns
from what I read in terms of his political nature," Lincoln said. "People need to know
.that and the way you know that is by going through the processes. The reason we have
processes and committees and hearings is so there will be a transparency in the people
that are going to serve, and that won't exist in this case."

Arkansas' lone Republican in Congress, Rep. John Boozman, last week said Griffin was
highly qualified for the position. But Griffin, who worked on President Bush's re-election
campaign in 2004, likely wouldn't have faced a fair hearing in the soon-to-be
Democratically controlled Senate, Boozman said.

A native of Magnolia, Griffin now serves as special assistant u.s. attorney for the
eastern district of Arkansas. Griffin has previously served as special assistant to
President Bush and deputy director of political affairs at the White House, as well as
deputy communications director for the RepublicanNationalCommittee.

He recently finished a year of active duty in Iraq and is ~n Army Reserve major, serving
in the Judge Advocate General's Corps.

A spokesman for Sen. Mark Pryor, D-Ark., on Friday criticized the appointment for avoiding
the normal appointment process.

"The senator is concerned that, by announcing an interim (appointment) and not making a
nomination, they're determining who the nominee is,' I Pryor spokesman Michael Teague said
Friday. "They're basically circumventing the constitutional process."
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justice Department spokesman has said officials will work with the Arkansas
~ngressional delegation' 'in the near future" to make a nomination, and that Griffin was

.1Ominated on an interim basis because of the timing of Cummins' resignation.

Lincoln said the White House had contacted her earlier in the year and said they were
interested in appointing him to Bud Cummins' position. She said her office had expressed
concern about his appointment .

. "I don't know that much more about him than you could find if you Googled him," Lincoln
said. "That's what we did.' I
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Scott Jennings

Bee:
Subject:

Scott Jennings
12/20/200612:15:11 PM

Sampson, Kyle Kyle.Sampson@usdoj.gov;

Washington USATI"Y

Can you give me a couple of talking points on why McKay was inour group to move on?

His brother has a letter in to Karl, and 1 know] will be asked for a response.

Thanks man-
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·__.-.-.-"----_..._-----

Jennings

K~om:
':~~ent:

) .
. ..' ..
Bee:
Subject:

Jennings
12/21/20068:15:22 PM

SCott Jennings;

FW: Domenici US Attorney Recommendations

----_._._--_.._-_ .._---_.._.•.._.._.-.
From: Looney, Andrea B.
Sent: Thursday, December 21, 20063:15 PM
To: Jennings, Jeffery S. .
Subject: RE: Domenici US Attorney Recommendations

Pat Rogers and Glen Ellington

.._-------_.._--_.__._._.._.--_._-----------
From: Jennings, Jeffery S.
Sent: Thursday, December 21, 2006 3: 15 PM
To: Looney, Andrea B.
Subject: RE: Domenici US Attorney Recommendations

Who are the other two?

.•.•••• ",_ •.•.•rrr•.• ........... •...'jO~. ~ ~ ~ jO ,.,,. • .................,.. •••• ""r ••• ·,..·r· '." ••.' •• ',' "." '," ··r.·.·· OJ<,O ,.'......... • ,or ~•••• ·.·r.·,- · "." ," .' v.·.· ·,·rr.·· · •••· "'r"-' ••.• ".- "."'.... - ..•..• ••••. •.•._.• -. "."

From: Looney, Andrea B.
,;.nt: Thursday, December 21, 2006 3: 15 PM
\~: Jennings, Jeffery S.; Brosnahan, Jennifer R.
)bject: RE: Domenici US Attorney Recommendations

.as

From: Jennings, Jeffery S.
Sent: Thursday, December 21, 2006 J: 14 PM
To: Looney, Andrea B.; Brosnahan, Jennifer R.
Subject: RE: Domenici US Attorney Recommendations

Is Jim Bibb among this group?

From: Looney, Andrea B.
Sent: Thursday, December 21, 2006 2:53 PM
To: Jennings, Jeffery S.; Brosnahan, Jennifer R.
Subject: Domenici US Attorney Recommendations

Senator Domenicl plans to recommend a total of 4 candidates. with their first choice being Charles Peifer. A letter should be
forthcoming. They believe Bingaman will be supportive of Peifer.

Andrea Becker Looney
Special Assistant to the President
White House Office of Legislative Affairs
(202) 456

HJC 10027-8
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-------------_._-----_._-
.From: Looney, Andrea B.

Sent: Thursday. December 21, 2006 3:18 PM

.To: Jennings, Jeffery S.

Subject: RE: Domenici US Attorney Recommendations

Bell said he won't take it, but they have him on the list.

----.--~'---.-_.__ ..._.._._.~--_._. __._-_..._._--~ .._-_.- ..~...~._ ...._... -- .._.._~...__._-_.. _- .....---_ ..__._----_._ .... ---_. __ ....:._--_ .._- -_.•__.... __ ..- ...'.

From: Jennings, Jeffery S.
Sent: Thursday, December 21,20063:16 PM
To: Looney, Andrea B.
Subject: RE: Domenld US Attorney Recommendations

I can't imagine Pat Rogers w.iII take it - That's a red herring. He'd be the best but he won't do it.

From: Looney,. Andrea B.
senbThUrsday., December 21, 2006 3:15' PM
To: Jennings, JefferyS,
Subject: RE: Domenid US Attorney Recommendations

Pat Rogers and Glen Ellington

.---_...-------_...----- -------.._-_._--- .._.._-----.----_._----
From:Jennings, Jeffery S.
sent:.Thursday, December 21,20063:15 PM
To;LooneyiJ\l'Id~ .•a•.
Subl~: REl'oomenid Us Attorney Recommendations

Who are the other two?

'-~------------ ----_._.._-----_.._-----------..._._-.---------------_.._._-
From: Looney, Andrea B,
sent: Thursday, December 21; 20063:15 PM
To: Jennings, Jeffery S.; Brosnahan, Jennifer R.
Subject: RE: Domenid US Attorney Recommendations

Yes

From: Jennings, Jeffery S.
Sent: Thursday, December 21,2006 3:14PM
To: Looney, Andrea B.; Brosnahan, Jennifer R.
Subject: RE: Domenici US Attorney Recommendations

Is Jim Bibb among this group?

From: Looney, Andrea B.
Sent: Thursday, December 21,20062:53 PM
To: Jennings, Jeffery S.; Brosnahan, Jennifer R.

3/9/2007
HJC 10027-(
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SUbject: Domenld US Attorney RecOmmendations

Senator Domenici plans to recommend a total of 4 candidates. with their first choice being Charles Peifer. A letter·
should be forthcoming. They believe Bingaman will be supportive of Peifer.

.Andrea Becker Looney
Special Assistant to the President
White House Office of Legislative Affairs
(202) 456~ ..

3/9/2007
HJC 10027-D



From:
Sent:
To:
Subje~t:

Ye.s, saw it.

Miers. Harriet
Tuesday. December 26.200612:42 PM
kr@georgewbush,.com .
Re: Arkansas Democrat Gazette Lead Editorial Today

Very good!

-~---Original Message----
. From: Karl Rove
To: Miers, Harriet; Kelley, William K.
Sent~ Tue Dec 26 12:48:21 2006
Subject: FW: Arkansas Democrat Gazette Lead Editorial Today

Subject: Arkansas Democrat Gazette Lead Editorial Today

EDITORIALS
Don't be 'fooled

Person vs. perception

TIM GRIFFIN will make a fine U. S. attorney for the Eastern District of Arkansas.
Enter hysteria from left.
Mr. Griffin is an experienced lawyer and prosecutor, a cum laude graduate of both Hendrix

College raht cheer in Arkansas and Tulane University in New Orleans. He even went to grad
school at Oxford, the one across the big pond. He has experience in the private and public
sector,s.
,Gnashing of teeth, rending of garments on cue. All that's just a smokescreen!
Despite his rbugh-'-and-tumble years in Washihgt'on, this son of Magnolia, Ark., knows and

loves the Natural State. .
Wrath, fury, charges of rewarding blind political loyalty over real qualifications.
But didn't Tim Griffin leave a highrclnking. post in the White House to spend a year

serving:· in Iraq? Scarcely the act of a blind pa,rtisan.
Irrelevant! It was probably just a PR stunt! He's still a GOP hit man!
YOU KNOW how easy it'd be to do a slash-and-burn piece on TIm Griffin?' We mean a real

verbal kneecap job on the guy? Google "tim griffin" and "republican"-and stand ,back. He's
as easy to demonize' as his old boss, Karl Rove.

And since Mr. Grij:fin has ~ow been appointed the next U.S. attorney for the Eastern
District of Arkansas, well, let the demonizing begin!
It already has from Arkansas' junior senator, Mark Pryor. Or, rather from the junior

senator's flack, Michael Teague. He/they are shocked-shocked!-at the idea of the
president's making' a political appointment to a political office. And to appoint Mr.
Griffin during a congressional recess, why, that's ... playing politics!

To quote Mark Pryor's mouthpiece: "The one thing that stands out is that [Tim Griffin]
worked for Karl Rove in the West Wing of the White House. Is he getting special treatment?
. . . Is he going to make good legal decisions, or is he going to make political
decisions?'"

Gosh, we don't remember Mark Pryor/Michael Teague/the DNC expressing similar reservations
when President Bill Clinton was plunking all those Democrats into U.S. attorney slots
during his seemingly endless tenure.

But here's the difference: Tim Griffin is ... a Republican.
Horrors! r
Not only that, but he spent the '04 campaign running Oppo Research for the Republican

National Committee. He can't deny it: In the politics-ain't-beanbag world of, well,
politics, yes, Tim Griffin played hardball.

So he must be' evil incarnate, right?
Wrong.
There's no doubt Mr. Griffin has, been a Republican loyalist, operative, opporesearcher

and all-around hand for the Grand 01' Party, which can sling mud as fast as ... the .
other grand 01' party. There's also no doubt that he's perfectly qualified for this post,
having twice served as deputy federal prosecutor, and having worked as a lawyer in the
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Justice Department .. (He was a special assistant to .Michael Chertoff in the criminal
division of the U.S. attorney general's ·office.) Whatever Mr. Griffin's politics-and at
least you don't have to guess about ' em-he's sharp as a new box o·f tacks, and the kind of
God-and-country Arkansan you'd expect to do just what he did. That is, leave behind a de~k

job as Karl Rove's deputy to serve in Iraq. Tim Griffin may have played hardball, but far'
as we know he never threw at anybody's head.

Always a good source for information, no~ just rumor and scuttlebutt, we called Mr~

Griffin on an occasional basis when he lived in Washington. Inevitably, the conversation
would go from politics to the real stuff-the Hogs and their chances in whatever season
was in full bloom in Ar.kansas. Inevitably, we'.d ask Tim how the gig was going, and he'd.
say, every time: It's okay. But it's not Arkansas.

We can't remember a young, off-to-Washingtonpolitico who was so regularly homesick. And
who kept getting dragged back to the Beltway by one exciting job offer after another. How
does a young Republican turn down a personal appeal from Karl Rove? Remember, before Mr.'
Rove was this electi,on's goa.t, he was last election's genius;
But why let the actual person get in the way of Mark Pryor's caricature of him? Here's

the party line of the other party: Tim Griffin wouldn't have a snowball's chance at this
post if he didn't have all those suspicious connections to the Bush White House. And look
how close he is to Karl Rove. And look at those vicious campaigns he worked on. (Never
mind thaLDemocrats have plenty of their own Tim Griffins. Just checkout the 'bright young
types in their war rooms.) Well, as the kids used to say and maybe still do, Duh. That's
the way these things work. That's why they're called political appointments. The most we
the people can hope for is that the political appointees have qualifications other than

. their polltics. . . .
LUCKILY, we know Tim Griffin. we've known him. for a long time. He may be the smartest guy

we know. If he's' not, he's on the short list. And we're confident he'll do the job right.
If you're loo.king for legal qualifications-and Camp Pryor claims to be-then just look a
little clOSer ~t Tim Griffin's background:

Now in his 10th year as an officer in the Army Reserve, Major Griffin of the Judge
Advocate General's ,Corps served as a prosecutor at Fort Campbell, Ky. Remember that case
about the private who tried to murder his platoon sergeant? Major Griffin prosecuted it
as well' as s'ome 40 other criminal cases.

When he previously'served as a special assistant U.S. attorney in Arkansas, Tim Griffin
handled drug and firearm cases. He also organized the Eastern District of Arkansas' state
federaL e.ffort;:toreducegun violence, which was styled Project Safe Neighborhoogs. For a
partisanapp.ointee, .Tim Griffin makes> a' pretty' nonpartisanlaw-and'-order .guy.. .'

But something tells us that Mark Pryor isn't especially interested in carefully
appraising this appointee's record in the law, but in how much hay he can make of Tim
Griffin's association with Karl Rove, the man everybody loves to hate this year. After
.all, Mark Pryor's own resume didn't exactly scream Perry Mason before he ran for attorney
general of Arkansas. He'd spent a decade in private law practice (did he ever try a case?)
while serving a few less than distinguished terms in the Legislature and, naturally, ,
lobhyingtheLedge once he was out. Then when he got to' be Arkansas' attorney general,
what brilliant stroke did he exhibit in that office-besides letting the payday lenders
loose on the state?

Mark Pryor may not be the greatest legal mind ever to serve in the U.S. Senate (may not
be?) but, boy, he's got plenty of nerve. Because that's what it takes for somebody with
his nondescript record at the bar to challenge Tim Griffin" s.

But this wasn't supposed to be about Mark Pryor's qualifications and experience but Tim
Griffin's. To review: Tim Griffin comes with a law degree, experience as a federal
prosecutor in at least two jurisdictions, a sense of loyalty and duty, and a love of
country, especially Arkansas, USA. Plus, if you know the guy, you know he's quality.

About the only knock on him is that he's too Republican for Mark Pryor. But that's Mark
Pryor's problem, not Tim Griffin's.

------ End of Forwarded Message
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Karl Rove
~rom:

ent:

. }~:
Bee:
Subject:

Bahhhhh.

Karl Rove
12/26/200611:55:11 AM

Kelley, William K. wilUam_k._ketley@who.eop.gov;

Re: Arkansas Democrat Gazette Lead Editorial Today

On 12/26/06 12:45 PM, "Kelley, William K." <Willlam_K._Kelley@who.eop.gov> wrote:

Strong (except for the goat part.)

-----Orlgtnal M·essage----
From: Karl Rove
TO: Miers, Harriet; Kelley, William K.
Sent: TtJeOec 26 12:48:21 2006 .
Subject: FW: Arkansas Democrat Gazette lead Editorial Today

SubJect: Arkansas Democrat Gazette lead Editorial Today

)

)

EDITORIALS
Don't be fooled
Person vs. perception

TIM GRIFFIN will make a fine U.S. attorney for the Eastern District of Arkansas.
Enter hysteria from left. .
Mr. Griffin Is an experienced lawyer and prosecutor, a cum laude graduate of both Hendrix Collegeraht cheer In

ArkansasandTulane I)nlversltylnNew Orleans. He even went to grad schopl at Oxford, the one. across the big .
pond •. Hehas eXPerience,lnthe'Prlvate and public sectors. .
Gnashing of teeth, rending of garments on cue. All that's just a smokescreenI
Despite his rough-and-tumble years in Washington, this son of Magnolia, Ark., knows and loves the Natural

State.
·Wrath, fury, charges of rewarding blind political loyalty over real qualifications.
But didn't Tim Griffin leave a hlghranklng post in the White House to spend a year serving in Iraq? Scarcely the

act of a blind partisan.
IrrelevantlIt was probably just a PR stuntl He's still a GOP hit manl
YOU KNOW how easy it'd be to do a slash-and-burn piece on Tim Griffin? We mean a real verbal kneecap job on
the guy? Google "tim griffin" and "republlcan"-and stand back. He's as easy to demonize as his old boss, Karl
Rove.
And since .Mr. Griffin has now been appointed the next U.S. attorney for the Eastern District of Arkansas, well,

let the demonizing beginl
It already has from Arkansas' junior senator, Mark Pryor. Or, rather from the junior senator's flack, Michael

Teague. He/they are shocked-shockedl-at the idea of the president's making a political appointment to a
political office. And to appoint Mr. Griffin during a congressional recess, why, that's ... playing politicsI
To quote Mark Pryor's mouthpiece: "The one thing that stands out is that (TIm Griffin] worked for Karl Rove in

the West Wing of the White House. Is he getting special treatment? ... Is he going to make good legal
decisions, or Is he going to make political declslonsl"
Gosh, we don't rememl:!er Mark Pryor/Michael Teague/the ONC expressing similar reservations when President

Bill Clinton was plunkinQ all those Oemocrats'into U.S. attorney slots during his seemingly endless tenure.
But here's the difference: Tim Griffin is ... a Republican.
Horrorsl
Not only that, but he spent the '04 campaign running Oppo Research for the Republican National Committee. He

can't deny it: In the politics-ain't-beanbag world of, well, politics, yes, Tim Griffin played hardball.
So he must .be evil incarnate, right?
Wrong.
There's no doubt Mr. Griffin has been a Republican loyalist, operative, opporesearcher and all-around hand for

the Grand 01' Party, which can sling mud JS fast as ... the other grand 01' party. There's also no doubt that he's
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)

·pedectly qualified. for this post, having twice served as deputy federal prosecutor, and having worked as a lawyer
in the JustiCe Department. (He was a special assistant to Michael Chertoff in the criminal division of the U.S.
attorney general's office.) .
Whatever Mr. Griffin's politlcs-,md at teastyou don't have to guess about·'em~he's sharp as a new box of

tacks, and the kind of God-and-country Arkansan you'd expect to do just what he did. That is, leave behind a
desk job as Karl Rove's deputy to serve In· Iraq. Tim Griffin may have played hardball, but far as we know he
never threw at anybody's head.
Always a good source for information, not just rumor and scuttlebutt, we called Mr. Griffin on an occasional:

basis when he lived In Wa.shlngton. Inevitably, the conversation would gorrom politics to the real stuff-the Hogs
and their chances in whatever season was In full bloom In Arkansas. Inevitably, weid ask TIm how the gig was
going, and he'd say, every time: It's okay.· But It's not Arkansas.
We can't remember a young, off-to-Washington politico who was sq regularly homesick. And who kept getting

dragged back to the Beltway by one ex-citlng job offer after another. How does a young Republican turn down a
personal appeal.from Karl Rove7 Remember, before Mr. Ro-ve was this election's goat, lJe was last election's
geniUS.
But why let the actual person get in the way of Mark Pryor's caricature of hlm7 Here's the party line of the other

party: Tim Griffin wouldn't have a snowball's chance at this post If he didn't have all those suspicious .connectlons
to the Bush White House. And look how close he Is to Karl Rove. And look at those vicious campaigns he worked
on. (Never mind that Democrats have plenty of their own Tim Griffins. Just check out the bright young types in
their war rooms.)
well, as. the .kidS used to say and maybe stili do, Duh. That's the way these things work. That's why they're

c.alled political appointments. The most we the people can hope for Is that the political appointees have
qualifications other than their politics.
LUCKILY, we know Tim Griffin. We've known him for a longtime. He may be the smartest guy we know. If he's

not, he's on the shortlist. And we're confident he'll do the Job right. If you're look/ogfor legal qualifications-and
Camp Pryor claims to be-then Just look a little closer at Tim Griffin's background:
Now In his lOth year as an offlter in theArlTiy Reserve, Major Griffin of the Judge Advocate General's Corps

served as a ptosecutor at Fort Carnpbell, Ky. Remember that tase about the private who tried to murder his
platoon sergeant? Major Griffin prosecuted It~as wei! as some 40 other criminal cases.
. When he previously served asa special assistant U.S. attorney in·Arkansas, "TIm Griffin handled drug and
firearm cases. He also organl;p;ed the Eastern District of Arkansas' state-federal effort to reduce gun VIolence,
which was styled Project Safe Neighborhoods. For a partisan appointee, TIm Griffin makes a pretty nonpartisan
law-and-order guy. . .
But something tells us that M.ark Pryor isn't especially interested In carefully appraising this appointee's record

.In the law, but In how much hay he can make of Tim Griffin's association with Karl Rove, the man everybody
loves to hate this year. After all, Mark Pryor's own resume didn't exactly screarn Perry Mason before he ran for
~ttorney general of Arkansas. He'd spent a decade In private law practice (did he ever try a case?) while serving
a few less than distinguished terms in the Leglslatur~ and, naturally, lobbying the Ledge.once.he was out. Then
whenhego~ to be Arkansas' attorneY generali· what brilliant stroke dld·he exhibit In that offlce~besldes·lettlng
the'paydaY·leriders loose on the'state7- . .
M~rk Pryor may not be· the greatest legal mind ever to serve In the U.S; Senate (may not be7) but, DOY, he's got

plenty of nerve. Because that's what It takes for somebody with his nondescript record at the bar to challenge
"TIm Griffin's.
But this w.asn't supposed to be about Mark Pryor's qualifications and experience but Tim Griffin's. To review: nm

Griffin comes with a law degree, exper:lence as a federal prosecutor in at least two jurisdictions, a sense of
loyalty and duty, and a love of country, especially Arkansas, USA. Plus, if you know the guy, you know he's
quality. .
About the only knock on him Is that he's too Republican for Mark Pryor. But that's Mark Pryor's problem, not "TIm

Griffin's. .

------ End of Forwarded Message
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EDAR article.

From: Oprison, Christopher G.

Sent: Thursday, December 28,2006 6:29 PM

To: Kelley, William K.; Miers, Harriet

Subject: FW: EDAR article

fyi

From: Goodlillg, Monica [mailto:Monica.Goodling@usdoj.gov]
Sent: Thursday, December 28,2006 6:24 PM .
To: Sampson, l<yle;Qpri$bn, ChristopherG;
Subj~:.E:DARartitle

Fyi

Page 1 of4

. : .

(qhri~; ... Wef1lteady,sPQ.k~withTimabout nothahdlihg his oWn press. and he understands that he'needsto work
through our Public Aff~irS'office in the future.) . .

. N$WU.S, Attorney Says Job Matters, NofHow He Got It (ARKOG)
By Lhida Satter
Arkansas Democrat-'Gazettei December 27,2006

Newly appointed as interim U: S. attorney for the Eastern District of Arkansas through amaneuver that has drawn
critiCism

fromthe:state;$ tWe). reig!1ingDEliQocrat$, Tim-Griffih says·he hoPes to tUff! the spotligtitoff the wayheigpt the.lob
and:;9nto hi's;; . .. ",' '. . " . •. . ..' . '.., .

plan to aggressivelyfig~t crime through cooperative efforts.
"I amhonored by the attorney general's decision to name me U. S. attorney," Griffin said Wednesday, his first day
on the .

job. "I look forward to working with Sen. [Mark] Pryor and Sen. [Blanche] Lincoln to make Arkansas safer," he
said after a long .

day that began with being sworn in by Chief U. S. District Judge Leon Holmes and ended with many of his books
and papersyet' .

to be moved into a comer office from a smaller space down the hall thathe has occupied since September.
Just five days earlier, the U. S. Department of Justice announced that Attorney General Alberto Gonzales planned
to
appoint the 38-year-old lawyer from Magnolia to the post that Bud Cummins earlier announced he was vacating
after five years.

Q'

Sens. Pryor and Lincoln immediately expressed dismay that the interim appointment came during a congressional
recess,
under a provision of the Patriot Act that allows the fill- ing of a vacancy without going through the usual process of
b~ng .

nominated by the White House. screened by the Senate Judiciary Committee and voted on by the Senate.
The surprise announcement "denied theSenate the opportunity to carefully consider and evaluate Mr. Griffin's
qualifications and denied the American people the transparency the standard nomination process provides,"
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EDAR article

Uncoln said through

Page 2 of4

a spokesman.
Pryor's press secretary, Michael Teague, complained that unless the appointmentis followed up by a formal
nomination, it

could end up being a sneaky way for the Bush administration to reward an insider with a plum job without having
to prove his

qualifications and ability to be nonpartisan. Teague cited Griffin's strong ties to the Republican Party and his
reputation as an .

aggressive former GOP campaign researcher; at one point under Karl Rove, Bush's main political adviser and
deputy chief of .

staff.
!'We hope we're wrong that they're trying to Circumvent the proces$ by never nominating him," Teague reiterated
on Friday,

buthe added that the administration might think that Griffin will "just evolve into the U. S. attorney" from the
interim post he now

holds. Later Friday, Justice Department spokesman Brian Roehrkasse addressed those concerns directly,
indicating that Griffin's

appointment is indeed meant to be temporary, at least until it can go through the formal nomination process. "We
have asked .

that Sen. Pryor meet with the acting U. S. attorney: Roehrkasse said. "We are hopeful that by working with the
twou. S.

senators from Arkansas, we will make a nomination that the senators support and the Congress approves."
Roehrkasse explained, "When a U. S. attorney resigns, there is a need for someone to fill that position." He noted
that
often, the first assistant U. S. attorney in the affected district will serve as the acting U. S. attorney until the formal
nomination

process begins for a replacement. But in this case, "the first assistant is on maternity leave," he said, referring to
Jane DUke, who

gave birth to twins earlier than expected the same week of the announcement. "Tim was chosen because of his
significant .
experience working as a federal prosecutor in both Arkansas and in the Justice Department in Washington, D.
C.," .Roehrkasse

said.
Asked how soon the formal nomination process might begin, he said, "We've put the meeting request out there.

~ That's
what we're working on right now." Under the Patriot Act; the intent of appointments by the attorney general is to
aid national

security by ensuring that key law enforcement posts aren't left unoccupied. Ryan James, spokesman for
Arkansas' only
Republican U. S. congressman, John Boozman, also defended Griffin's appointment on Friday, noting that it is
not the same as a

"true recess appointment," in which the president nominates someone to the position, often for the duration of the

".
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Congress. "It's not unprecedented to make acting appointments, for whatever reason," James said, noting that
President Clinton '

did the same thing.
He said Boozman believes that a full Senate confirmation process could be unfair to Griffin because of the
combination of

a new Democratic-majority Congress being seated in January and Griffin's prior association with Rove, a
Republican stalwart. .

The process could quickly become very political, and, "He may not get a fair shake as far as his qualifications,"
James said

of Griffin~ James added that Boozman believes that Griffin is qualified.
Griffin acknowledged Wednesday, after beirigsworn in as the district's 43r<:j chieffederal prosecutor, "The way
one is '
appointed to be U. S. attorney is a political process. It is a political appointment But the moment you become U.
S. attorney,

politics stop.•.. There is no room for politics in the U. S. attorney's office~ Politics stop at the door."
He added, "My job is to make sure all Ai1<ansans are treated equally under the law."
Indeed, U. S. attorneys across the country are generally of the same political party as the president who
nominates them.

While they are 'required to be lawyers, many have little actual courtroom experience and heavily rely on the
"career" prosecutors

in the office to handle the day-today legal machinations.
Many also have used the office as a steppingstone to an elected office. Griffin declined to discuss his future
beyond his

new job.
Griffin's legal experience includes 10 years as a JAG (Judge Advocate General) officer in the U. S. Army
Reserve, and the

prosecution of 40 criminal cases as an Army prosecutor at Fort Campbell, Ky., including a case in which a solider
pleaded guilty

to the attempted murder of his platoon sergeant. Griffin also served as senior counsel to the House Government
Reform
Committee and was an associate with a New Orleans law firm.
He graduated with honors, both from Hendrix College in Conway and Tulane Law School in New Orleans.
Cummins, a Bush appointee who said he is leaving to pursue other interests, said he told the Justice Department
more
than a year ago that he would be leaving, to give the department time to find a replacement.
He also defended Griffin on Friday, calling him a friend who is "very competent" and "very capable,"
"I'ni not being critical of Sen. Pryor," Cummins said friqay. '" can certainly understand their position. But I think it
will

eventually all work out." ,
He explained, "It would not surprise me at all if they ultimately put Tim through the normal nomination process."
Cummins, whom Pryor press secretary Teague praised as "a fantastic U. S. attorney" who "is respected on both
sides of
the aisle," said he is "100 percent confident that Tim understands that we don't do politics at the U. S. attorney's
office." He said
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the department makes that cle13r to its incoming prosecutors. Griffin, who now supervises about 25 attorneys and .
35 support staff

members; has worked as an assistant under Cummins since September, and also worked in the Arkansas office
~~1~ .
2002 as a special assistant, to gain e>eperience. .
During that time, he organized and coordinated the department's Project Safe Neighborhoods initiative,·a Bush
administration effort to reduce firearm-related violence through close cooperation between.state and federal law
offiCers that he

says is still a pet project of his.
Griffin said thatsince 2001, the office has seen a 390 percent increase in the number of firearm-related cases it
has taken . .

\ .

on - often taking over local cases, with local prosecutors' consent, to ensure that violators face the stricter
penalties available in

federal court. That includes an absence of parole.·Griffin noted that he has talked with his counterpart in the
state's Western

District, U. S. Attorney Bob Balfe, about "working as closely as possible, forging a seamless relationship,
particularly where our

districts meet, so we can be aggressive in fighting crime in the Eastern District, the Western District or both." He
said he also .

plans to work closely with U. S. attorneys in neighboring states "because criminals aren't concerned with artificial
borders." He

recently completed a year of active dUty in the U. S. Army, including a stint in Iraq. He and his wife of two years,
. Elizabeth, have

no children.
"I've had a lot of jobs in my life, and what I've tried to do in each and every one of them is perform with
excellence,· Griffin

said. "Bud has set a great example as U. S. attorney. He set the standard, and I am going to work hard to meet
that standard to

the best of my ability."
To those who doubt him, he said, "I am going to ask them to judge me on my performance:
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GritI'm meeting summaries

From: Oprison, Christopher G.

Sent: Wednesday, January 10, 20072:48 PM

To: Miers, Harriet; Kelley, William K.

Subject: FW: Griffin meeting summaries

. fyi re: Tim Griffin's meetings with Senators Lincoln and Pryor.

Page 1 of2

Also, there was a question raised by Senator Pryor re: the status of J.R. Howard's nomination. Bill, have you had
a chance to review his 81?

From: Goodling,Monica [mailto:Monica.Goodling@usc!oj.gov]
sent: Wednesday, January 10, 2007 2:41 PM .
.To:. SampsOn, Kyle; Oprisoh, Christopher G. .
Subject:: Griffin meeting summaries

Kyl<:l/Chris -- I'm pasting belowa Summary ofthe two Hill meetings that occurred yesterday between
Tim Griffin and the two Seriators. The sUmmary was prepared by our OLA representative, who attended
the meetings withTim. I also spoke with Tim, who had a more optimistic view of,how the meetings
went. .

We have three get-backs -- status of the U.S. Marshal candidate (he's ready fot nomination once Bill
Kelley clears him), a list ofappointees since the Patriot Act change (we'll handle here), and the status of
Tim's nomination (BI was delivered to me last night at 10 p.m. and I'll review today/tomorrow and send
over). Please let me know ifyou have any questions. Thanks, Monica

Tim Griffin Meeting with Senator BfancheLincoln

January 9, 2007, 2:30 pm

Senator Lincoln asked Tim whether there was anything that he wanted to share with her and her
legislative director, Jim Stowers. Tim went over his resume with them. Senator Lincoln said that
having experience is important and that his background was appropriate for the position-that was' more
than adequate. She said that she was disappointed in the way that it was handled; that she did not know
why; that there were no enormous issues and that she was not notified ofany urgency of the
appointment. She said that what had been done said that the process does not matter and the h~dling

his appointment in this way causes divisiveness. She reiterated that three times. The meeting with
Senator Lincoln lasted less than a half hour.

Tim Griffin Meeting with Senator Mark Pryor

January 9, 2007, 3:30 pm

Senator Pryor began the meeting, which included the Senator's chief of staff Bob Russell, by saying that
he was unhappy about the process; that the appointment was not a substitution for the process; and that
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he wanted Tim to go through the process. I told him that the plan was for Tim to be nominated. He also
said that the Marshal nominee, lR. Howard, was tied to Tim's nomination. He asked that we check on
the timing on the~Howard nomination. Be asked Tim whtm: his background investigation would be
done, and Tim told him that he had been advised that it was done. Senator Pryor raised the issue of Bud
being "forced out" and Tim went into all ofthe conversations he 'had had with the prior USA about the
prior USA's departure date. Senator Pryor asked Tim whether he knew when he got there that he would
be appointed. Tim said that he wanted to be and tried to see that he would get detailed down there~he
was -leaving the Army; that he had called Bud about it and Bud told him that there was a place for him.
They asked whether the First Assistant was ever in,play to be appointed. Both the Senator and his chief
of staff said that they had a problem with sayir:lg that her pregnancy precluded her from being
appointed. Senator Pryor told Tim that the problem is that it looks as ifyou orchestrated the whole
thing. Tim said that was not true. Senator Pryor asked Tim whether he waS the interim or the U.S.
Attorney and Tim said once you become the. interim you are the U.S. Attorney. Senator Pryor asked
Timifhe were nominated and not approved, would he withdraw and step down. Tim said he did not
know. Senator Pryor said that he suggested Tim do that and play it straight, otherwise there was a cloud
over him. Senator Pryor said ,that hewould be sure that he was given a hearing, given an up-or-d()wn
vote., and given a fair day but that he wanted to get it resolved. (He also talked about voting for all but

" one of the Administration's nominees and how he had carried the water for Leon Holmes) Senator
Pryor told Tim that it was presumptuous of him ifhe had not practiced lawin Arkansas to think he could
be the U.S. Attorney and presumptuous of the White House to do this; that there are a lot ofgood
lawyers in the state AG's office, includfug Republicans. fIe told Tim that he was not a known entity but
folks did know his family. Senator Pryorsaid that he was glad to hear that Tim was going to be
nominated. Tim's response was that he would put his experience up against anyone in the state.
Senator Pryor asked Tim about the Michael case (JAG) and Tim walked him through it, Senator Pryor
asked why the Independent Counsel (David Barrett) case had taken so long. Tim started talking about
the case beginning as a false statement to the FBI case and then getting into tax violations arid there was
aback-and-forth between the Reno Justice Department and Barrett. Senator Pryor asked Tim whether
any of the attorneys who had worked for him were aPJ>0intedas US Attorney or were in the White
House. Tim replied thatthefol¥swho workedfothint;itthe,RNCwere researchers' and not attorneys. ,
Senator Pryor asked about the "caging" article and said that Arkansas did not always have a good record
on race and that caging'is a race sensitive term. He did state that what Tim had been doing was
challenging minority voters. Tim walked him through the work and. Senator Pryor had questions about
whether they oilly focused on battleground states and Tim assured Senator Pryor that they were oilly
checking addresses not checking names. Senator Pryor responded that he was laying the 'groundwork to
set up challenges to the votes. Tim said that those decisions were above me but in the end votes were
not challenged. The Senator also asked what percent of the addresses were bad and Tim did not know.
The Senator's chief of staff told Tim that the process would give him the opportunity to tell the full story
about this and that people would'think "my God, what else was he involved in" and that it only
behooved him to go through the process. Tim responded that he had not done anything illegal and that
the article itself is false. Senator Pryor asked him how long he had been back in Little Rock and
whether he had been active in politics since his return. Tim responded "no." At the end, they asked for
the names of the appointees made since the Patriot Act changed the process and the time frame for both
Tim and J.R. Senator Pryor cop.cluded the meeting by saying that sending out the press release at 4: 15
on a Friday does not speak well and only feeds the perception that this is a political game. Til11 again
reiterated that he did not orchestrate this. The meeting lasted over an hour. '
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Pending BIs

From: Oprison. Christopher G.
Sent: Thursday, January 11, 20072:40 PM

To: Paola, Lindsey N..

Subject: FW.: Pending Bls

Is Bill ready for Jenny and me?

Page I ofl

From: Kelley, William K.
sent: Thursday, January 11, 2007 2:38 PM
To: 'Sampson, Kyle'
Cc: Paola,. Lindsey N.; Brosnahan, Jennifer R.; Perkins, Paul R.; Fahrenkopf; Leslie; Oprison, Christopher G.;
Stanton, Cheryl M.
Subject: RE: Pending BIs

All four of these folks are cleared for nomination. Thanks.

From: sampson, Kyle [mailto:Kyle.Sampson@usdoj.gov]
sent: Monday, January 08,20078:09 PM
To: Kelley, William.K.
Subject: Pending BIs
Importance: High

Bill, I have the following pending Sis on my list:

1. John Wood, to be U.S; Attorney for the WesteniOistrictofMissouri:

REDACTED

Robert Pomeroy, to be U.S. Marshal for the District of Massachusetts, also is pending; I take it from JSC that his
BI problems are insuperable and We now want to go with Reed Hillman? Do lowe you anything on Hillman?

Status on these?

Kyle Sampson
Chief of Staff
U.S. Department of Justice
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530
(202) 514-2001 wk.
(202) 305- cell
kyle.sampson@usdoj.gov
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From:
Sent:
To:
Subject:

Hmmmmmm.

. Miers, Harriet
Friday, January 12, 2007 1:42 PM
Oprison, Christopher G.
Re: Tim Griffin

-----original Message----
From: oprison, Christopher G.
To: Kelley, William K.; Miers, Harriet
Sent: ~ri Jan 12 13:37:J7 2007
Subject: Tim Griffin

Harriet, Bill

Tim Griffin just called and told me he was caJ.led to attend a meeting with the AG and DAG
on Tuesday. He asked if I had heard about this, which I had not. He sounded concerned
about the reason for the meeting. I told him he should contact Monica.

I sent an email to Kyle to inquire if there is anything the WH should be aware of. Kyle
said this was an internal DOJ matter and he would handle it.

ChristopherG. Oprison.
Associate Counsel to the President
phone: (202)·456-
fax: (202) 456-

1
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From:
Sent:
To:
Subject:

Can't hurt.

Kelley, William K.
Friday, January 12, 2007 1:58 PM
Miers, Harriet .
RE: Tim Griffin

I'll call Kyle ..

-----Original Message---~

Frbm: Miers, Harriet .
Sent: Friday, January 12, 2007 1:49 PM
To: ~el1ey, William K.
Subject: Re: Tim Griffin

Should one of us inquire?

-----Original Message...,---
From: Kelley, William K.
To: Miers, Harriet
Sent: Fri Jan 12 13:45:07 2007
Subject: RE: Tim Griffin

Nope.

--·---Origina·l Message----
From: Miers, Harriet
Sent: Friday, Jariuary 12, 2007 1:44 PM
To: Kelley, William K.
Subject: Fw:. Tim Griffin

Do you kn~w what this about?

-----Original Mes;sage.,---
From: Oprison, Chiistopher G.
To: Kelley, William K.; Miers, Harriet
Sent: Fri Jan 12 13:37:37 2007
Subject: Tim Griffin

Harriet, Bill

Tim Griffin just called and told me he was called to attend a meeting with the AG and DAG
on Tuesday. He asked if I had heard about this, which I had not. He sounded concerned
about the reason for the meeting. I told him he should contact Monica.

I sent an email to Kyle to inquire if there is anything the WH should be aware of. Kyle
said this was an internal DOJ matter and he would handle it.

Christopher G. Oprison
Associate Counsel to the President
phone: (202) 456-
fax: (202) 456-
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·From: Mama, Jeanie S.

. Sent: Friday, January 12. 2007 6:50 PM

To: lee, Kenneth K.; Brosnahan, Jennifer R.

. Cc: Kelley, William K.

Subject: RE: Who handles US Attorneys? Did we ask John Carroll in GA to resign? Is DOJ handling? HELP!!

Intern got name wrong .. dearly!! Thanks..

From: lee, Kenneth K. .
Sent: Friday, January 12,2007 6:47 PM

. To: Brosnahan, Jennifer R. ; Mamo, Jeanie S.
Cc:Kelley, WIlliam K. .
Subject: RE: Who handles US Attorneys? Old we ask John Carroll In CA to resign? Is DOJ handling? HELP!!

I don't think there's aU.S. Attorney in California named John Carroll (Carol Lam, Debra Wong,
McGregor Scott and Kevin Ryan are or were the most recent U.S. Attorneys in California).
There's also aJohn McKay in W.O. Washington.

I did see a recenlarticlethatquoted an anonymous source saying that Carol Lam is being
pushed out at S.D.·Cal. (She hasn'tannounced her resignation yet, however).

flttp:II~$lgnon~ndi~~com/news/metro/20070112·9999·1 n12lam.html

And, yes, DOJ has been.handling.the resignations.

From: Brosnahan, Jennifer R.
sent: Friday, January 12, 2007 6:29 PM
To: Mama, Jeanie S.
Cc: Lee, Kenneth K.; Kelley, William K.
Subject: RE: Who handles US Attorneys? Did we ask John Carroll In CA to resign? Is DO] handling? HELP!!

Ken handles US Attorneys in California.

I'm also copying Bill, who may be able to help you more than we can. (But yes, I believe DOJ is handling the US
Atty resignation matters.)

From: Mama, Jeanie S. . <,

Sent: Friday, January 12, 2007 6:09 PM
To: Brosnahan, Jennifer R.
Subject: Who· handles US Attorneys? Old we ask John Carroll in CA to resign? Is DOJ handling? HELP!!
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From:
Sent:
To:
SUbJect:

Andrea - fyi.
Je.anie ~ Thanks..

Fiddelke, Debbie S.
Monday, January 15, 2007 7:54 PM
Mama, Jeanie S.; looney, A,ndrea B.
Re: Heads Up on WSJ USA Story

-Original Message-
From: Mama, Jeanie S.
To: Fiddelke, Debbie S.
Sent: Mon Jan 15 17:45:562007
SUbject: FW: Heads Up on WSJ USA Story

Deb - below is a las Vegas Review-Journal storY on the USAs and a heads up on a WSJ story coming tomorrow and
TPs from DOJ, fyL

From: Mama, Jeanie S.
. Sent: Monday, January 15, 2007 5:16 PM
To: 'Roehrkasse. Brian'; Perino, Dana M.; Lawrimore, Emily A.
Cc: Smith, Kimberly A
SubjectRE: Heads Up on WSJ USA Story

Fyi:

jan. 15,2007
Copyright © las Vegas Review-Journal

Nevada U.S. attorney given walking papers

By <http://www.reviewjoumal.com/aboutlprintlrjstaff.html> FRANCIS MCCABE REVIEW-JOURNAL

The Bush administration has forced Daniel Bogden out bf his position as U.S. attorney for the District of Nevada,
Nevada's two senators said Sunday.

It was unclear whether Bogden was fired or asked to resign and for what reason. Exactly when it all happened also was
unknown Sunday. Repeated attempts to contact Bogden and his office were unsuccessful. The Review-Journal's phone
calfs to his spokeswomaro, Natalie Collins, were not returned by Sunday night.

Sen. John Ensign, R-Nev., had recommended Bogden, a longtime prosecutor in Reno, to the Bush administratIon in April
2001. On Sunday, Ensign said Nevada owes a debt of gratitude to Bogden. "His priorities, to prevent terrorism and
prosecute violent and drug crimes, have made our communities and families safer," Ensign said.

Jut a source inside the Nevada U.S. attorney's office said Bogden was seen as indecisive, secretive and insular. Morale
in the Southem Nevada office was low and that was partly Bogden's fault and partly the result of inadequate staffing and
funding from the Justice Department, the source said.

1
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The Nevada U.S. attorney's office also had at least three major setbacks in Las Vegas last year.

In mid-October, the federal racketeering case against about 40·Hells Angels members unraveled. They had been charge~
in connection with the motorcycle group's deadly melee with their rivals, the Mongols, inside Harrah's casino in laughlin
during the 2002 ~aughlin River Run. In the end, only six Hells Angels faced reduced charges, and charges ~gainst the
remaining bikers were dismissed. .

In February, U.S. District Judge James Mahan threw out a $14 milljon securities fraud case against Las Vegas attorneys
Daniel Chapman and Sean Flanagan and NewYork attorney Herbert Jacobi after an assistant U.S. attorney failed to

· produce'more than 600 pages of documents..

Also in February, U.S. District Judge Robert Jones dismissed Charges against Dr. R.D. Prabhu, a politically active Las
Vegas pulmonologisl Prosecutors had alleged that Prabhu had submitted false Medicare claims. He had faced a
potent/al penalty of $22 million.

But Bogden'S office also has seared victories at the federal courthouse in dOwntown Las Vegas, including the convictions
of former Clark County commissioners Mary.Kincaid-Chauncey.and Dario Herrera, They were indicted in 2003 on
charges of accepting bribes frOm Michael Galardi, Who was then the owner of strip clubs. Kincaid~Chauncey and Hem~ra

were convicted in May and checked into federal prisons last week.

Bogden is not the only U.S. attorney targeted by.the Bush administration.

In San Diego, U.S. Attorney Carol Lam, Who prosecutedapl.lblic corruption case involving, Galardi and former Clark
County commissioner Lance. Malone In. California, wai!! ask~to resign 'in recentweek~, according to the San Diego
Union-Tribune; Lam, a 2002 gush appointee, reportedly was targeted because she failed to make smuggling and gun
cases a top priority, according to the Uhioh-Tribune.

· Another example is New Mexico U.S. Attorney David Iglesias, who was asked to resign near the end of 2006 and agreed
to do so.

· "I asked (w!1y) and wasn't given any answers," Iglesias told the Union-Tribune. "I Ultimately am OK with that. We all take
lhese jobs knOWing we serve at the pleasure of the president." .

Some D~mocraticmembers ofiGonQfess are .qlJe~t/qningthe.motives.behind the' movesbecause.they l1ave dlstovered,
to their chaglin, that a provislOi'1oUne PCltri~tACtalloWsthe'U:~~attorney general to rnake:interim' appointments· thathave
no tlinelirnits anddo nothaile to be coofihned by the:Senate. '

"The attorney general could have legitimate reasons for asking for specific resignations, or this could be motivated by
political concerns or worse, derailing ongoing investigations," Sen. Dianne Feinstein, D-Galif., has said.

Feinstein, along with Sen. Patrick Leahy, D-Vt., and Sen. Mark Pryor, D-Ark., already have introduced legislation to
change that portion of the Patriot Act. .

A spokesman for Senate Majority Leader Harry Reid said the Nevada Democrat agrees that the law needs to be
amended.

In December, Pryor and Sen. BlanChe Lincoln, D-Ark., protested the appointment of Tim Griffin as interim U.S. attorney
, for the Eastern District of Arkansas. Griffin was W!1ite House deputy director of political affairs under Karl Rove and also

served as head'of opposition research for the RepUblican National Committee. '

Pryor said Griffin should have to face a Senate confirmation vote.

"Arkansas has learned firsthand the unintended consequence ofa little-known provision in the Patriot Act: Pryor said.
·Unfortun13tely, the spirit and intent in which this provision was constructed has been abused and needs tobe corrected."

During the 2006 reauthorization of the Patriot Act a provision was added that bolstered the attorney general's power
regarding appointment of replacement U.S. attorneys. In the past, the attorney general had limited authority only to make
interim appointments that were valid only for a limited time.

.'\ Justice Department spokesman told the Union-Tribune that the department is not trying to avoid the Senate
confirmation process.

"In every case, it is a goal of this administration to have a U.S. attorney that is confirmed by the Senate," spokesman
2
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Brian Roehrkasse said. "It is wrong for a member of Congress to r>elieve that this is in any wayan attempt to circumvent
the confirmation process." .

Of 11 U.S. attorney vacancies since the attorney general gained the authority to make the appointments in March. the
Bush·administration has nominated four people and· interviewed seven others. all· of whom are expected to complete· the
confirmation process. according to the Justice Department.

Review-Journal writer Molly Ball and the Stephens Washington Bureau contributed to this report.

From: Roehrkasse. Brian
Sent Monday, January 15.20074:0.7 PM
To: Perino, Dana M:; Lawrimore. Emily A.; Mamo. Jeanie S.
Cc: Smith, Kimberly A
SUbject:FW: Heads Up on WSJ USA Story

.FYI - Please send any follow up calls on this to me tomorrow.

From: Roehrkasse. Brian
Sent: Monday. January 15. 2007 4:06 PM
To: GOOdling, Monica; Elston, Michael (ODAG); Moschella. William; Sampson. Kyle
Cc: Scolinos, Tasla
Subject: Heads Up·onWSJ USA Story

Our new Wall StreetJoulllal belit reporter will pUblish a story tomorrOVi about the recent resignlations ofU.S~ Attomeys.
Throughhisreportlh9.; l1e~lieves at least sixU.S,·Attys wereforceQtoresigl1 inc!udii1g·l,ISAs.Ryal]; Cumm/ns;Larn,
Bogclelj;lg~lsiEisandCharitomJdidn't'eonflrm, denyor otherw/se'commeOt beyond cautioning him thathe better be
careful his sources are accurate. I-Ie did speak with at least Cummins and Igels/as. and possibly others.

When he first contacted me about this story he raised questions abol.Jtpolitical motivations and the correlation to the
recent legislative changes on theAG's appointment authority. However. with all ofthe background information we
provided on the appointment authority and pointing him towards our recent nominations, I don't think it will be as politically
focused. More likely, he will write that the Department is pushing oulUSAs because they are underperforming or not
embraCing the Department's priorities.

The story will be very critical of how the Bud Cummins situation was handled. He thinks despite the political pedigree. that
Griffin is very qualified. but just the way in which it was handled with Cummins and Pryor will make it nearly impossible for
him to be nominated or confirmed. The good news on this front is he finds Feinstein and Pryor's criticism that we don't
intend to nominate USAs suspect and unwarranted.

Talking Points:

" In every case. it is a goal of this Administration to have a U.S. Attorney that is confirmed by the Senate. It is
inconceivable for a member of Congress to believe that use of an appointment authority to fill a vacancy is in any wayan
attempt to circumvent the confirmation process. When a. United States Attorney submits his or her resignation. the
Administration has an obligation to ensure that someone is able to carry out the important function of leading· a U.S.
Attorney's office. Following such a situation, we consult with the home-state Senators prior to nomination regarding
candidates for Senate consideration.

Our record since this authority was amended demonstrates we are committed to working with the Senate to
nominate candidates for U.S. Attorney positions. Specifically. since March 9. 2006, the Administration has nominated 13
individuals to serve as U.S. Attorney (12 have been confirmed). Additionally, since the appointment authority was
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amended. there have been 11 vacancies created by outgoing U.S. Attorneys - of those 11 vacancies. the Administration
nominated candidates to fill four of these positions to date and· has already interviewed candidates. for the other seven
positions.

Brian Roehrkasse .
Deputy Director of Public Affairs
U.S. Department of Justice
(202) 514·
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FW: Heads Up on WSJ USA Story Page 10f2

From: Perino, Dana M. '

,Sent: Tuesday, January 16, 2007 9:04 AM

To: ' Mama, Jeanie S.; Sullivan, Kevin F.; Martin, Catherine

SUbJect:FW: Heads Up on WSJ USA Story

Attachments: Talking Points on US Attorney Vacancies.doc; Leahy Letter re USA Appts 1.16.2007 fact
, sheet.doc ' ,

Not sure this is what tony's after, but fyi

From: Roehrka~,Brian :
S4i!nt:'Tuesdl:jy, January 16; 200] '9:01 AM
TO:PE!ii,nQ, Dana M; ,
'Subject: FW: HE!ads UP on W$J, USA Story

Here you 99.... We are responding to Leahy with a letter thatba~iCl;llJy reiterates the talking points.

From: Perino, Dana M. ,
Sent:Tuesday, January 16, 20078':58 AM
To: RoehFkasse,Brlani lawrimore,Emily A.; Mama, JeanieS.
Cc: Smith, Kimberly A ,"
Subject: Rf:.Heads Up on wSJ USA Story

Brian - Tony Snow's asking for more background on this. Can you provide?

From: RoehrkaSse;.Bnan
Sent: Monday, January 15, 20074:07 PM,
To: Perino, Dana M.; laWrimore, Emily A.; Mama, Jeanie S.
Cc: Smith, Kimberly A
Subj~: FW:HeadsUp on WSJ USA Story

FYI - Please send any follow up calls on this to me tomorrow.

From: Roehr1casse, Brian

sent: Monday, January 15, 2007 4:06 PM

To: Goodling, Monica; Elston, Michael (ODAG); Moschella, William; sampson, Kyle

Cc: SColinos, Tasia

SUbject: Heads Up on WSJ USA Story

Our new Wall Street Journal beat reporter will publish a story tomorrow about the recent resignations of U.S.
Attorneys. Throughhis reporting, he believes at least six U.S. Attys were forced to resign inclUding USAs Ryan,
Cummins, Lam, Bogden, (gersias and Charlton. I didn't confirm, deny or otherwise comment beyond cautioning
him that he better be careful his sources are accurate. He did speak with at least Cummins and Igelsias, and
possibly others.

When he first contacted me about this story he raised questions about political motivations and the correlation to
the recent legislative changes on the AG's appointment authority. However, with all of the background
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