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MINORITY VIEWS

On the resolution and report recommending to the House of Representatives
that former White House Counsel Harriet Miers and White House Chief of Staff
Joshua Bolten be cited for contempt of Congress

“The great enemy of the truth is very often not the lie — deliberate, contrived
and dishonest — but the myth: persistent, persuasive and unrealistic.”
- John F. Kennedy'

L Introduction

In March 2007, the House Committee on the Judiciary and its Subcommittee on
Commercial and Administrative Law began investigating the replacement of several United
States Attorneys. The Committee’s apparent aims were to review the background of the
replacements, to identify the reasons that the U.S. Attorneys were asked to resign, and to
determine whether the U.S. Attorneys were replaced for improper reasons. Ostensibly, the
overall objective of the investigation was to make sure that the Department of Justice, through
the requested resignations of U.S. Attorneys, had not become improperly politicized, and that
prosecutorial independence had not become threatened. In pursuit of the investigation, the
Committee and Subcommittee spent months reviewing thousands of pages of documents,
interviewing and deposing witnesses, and holding a host of hearings.

As part of the Committee’s investigation, on June 13, 2007, the Chairman of the
Committee issued two subpoenas duces tecum. The first ordered the White House to produce by
June 28, 2007, documents relating to the replacement of the U.S. Attorneys. White House Chief
of Staff Joshua Bolten received this subpoena as the custodian of the documents. The second,
issued to former Counsel to the President Harriet Miers, ordered her to appear before the
Subcommittee on July 12, 2007, and to bring with her any and all documents she had in her
possession related to the replacement of the U.S. Attorneys. On June 28, 2007, the White House,
through Fred F. Fielding, Counsel to the President, informed the Committee that it would direct
Mr. Bolten and Ms. Miers not to comply with the subpoenas, asserting that there had been no
demonstration that the requested documents or testimony were critically important to the
Committee’s legislative and oversight interests and, moreover, that the documents and testimony
were covered by executive privilege. Consistent with this directive, Ms. Miers and Mr. Bolten
informed the Committee that they were unable to comply with the subpoenaes issued.

In response to the White House’s assertion of executive privilege, the majority of this
Committee regrettably chose to put this Congress on the path towards a constitutional
confrontation. They did so by voting to recommend that the full House find Harriet Miers and
Joshua Bolten to be in contempt of Congress, and, after a delay of several long, silent months,
transmitting that recommendation to the floor of the House.

Holding these individuals in contempt of Congress has long since ceased (o be an urgent
priority of the majority. We believe that is appropriate, since to seek to hold them in contempt

! Hon. John F. Kennedy, President of the United States, Commencement Address at Yale University (1962).
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would be to invite the considerable weakening of the institutional prerogatives of Congress. This
is because such an attempt would force the White House into a court battle that precedent from
both the U.S. Supreme Court and the U.S. Court of Appeals for the District of Columbia Circuit
suggest that the Congress, given the facts at hand, might very well lose. Such a loss could make
it substantially more difficult for this and future Congresses to oversee meaningfully the
activities of the Executive.

The majority’s chosen course of action is all the more unfortunate when one considers
that the majority has continued to reject the White House’s longstanding offer to make White
House staff and documents available to the Committee under certain reasonable conditions. Had
this offer been accepted, the Committee would have been able to speak to Ms. Miers, Karl Rove
(who has since become a former White House employee), Scott Jennings (also now a former
White House employee), and William Kelley. The Committee also would have been able to
review correspondence between the White House and the Department, as well as correspondence
between third parties such as Congress and their staffs. The rejection of the White House’s offer
has always cut against the established tradition of Congress and the Executive Branch of working
together to accommodate each others’ institutional interests. [t has for unknown reasons
prevented us from long ago finding out what is claimed to be lacking from our knowledge of the
White House’s involvement in this affair. And it has given us strong reason to conclude that
what the majority actually seeks is not the truth, but political confrontation, and even that at only
a politically opportune moment.

The White House’s offer, moreover, stands on top of the 8,500 pages of documents the
Department of Justice has already made available to the Committee — including documents that
contain communications with White House personnel.” Notably, the Department of Justice
produced those documents even though the Solicitor General, who is the Acting Attorney
General for this matter, has advised the President that the documents are covered by executive
privilege.® Likewise, the Committee and Subcommittee have held a host of hearings and
meetings, and have heard and reviewed the testimony of over twenty current or former
Department officials, given on the record and under oath or other pain of criminal sanction.
Through this extensive discovery, we have found no more than a poorly managed process for the
selection of U.S. Attorneys to be asked to resign and the explanation of that process to Congress
—nothing improper has been uncovered with regard to the replacement of the U.S. Attorneys.
This, too, heightens our suspicion that the majority seeks not so much the truth, but politically
driven confrontation. This is particularly so since we already have one side of the conversation
between the Department and the White House in this matter, the side that was essential to the
Department acting on whatever the White House may have said.

Further, it must not be forgotten that this investigation also has proceeded against the
backdrop of President Clinton’s summary dismissal of 93 U.S. Attorneys when he took office in
1993. President Clinton exercised the very same authority President Bush used with respect to
the eight U.S. Attorneys in question in this investigation. He did so, moreover, with regard to 93

2 As the Acting Attorney General noted, those documents included “many sensitive, deliberative documents related
to the resignation requests, including e-mails and other communications with White House officials.” Letter from
Paul D. Clement, Acting Attorney General, to the President, at 3-4 n.2 (June 27, 2007).

3 Seeid. at 6-7.
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of the 94 U.S. Attorneys then serving. His action had the troubling effects of dismissing the U.S.
Attorney for the Eastern District of Arkansas who was investigating him and his First Lady,
Hillary Clinton, as well as the U.S. Attorney for the District of Columbia who was investigating
President Clinton’s key congressional ally, Representative Dan Rostenkowski. If the majority’s
argument is that the dismissal of a U.S. Attorney is presumptively an attempt to affect pending
cases—or at least certain high profile cases—then it must also be argued that the effect of
President Clinton’s action was far more profound and disturbing than that of President Bush.

Yet President Clinton’s action has been defended by the majority.

In short, although there have been many accusations that the Department of Justice and
the White House engaged in improper, partisan mischief in seeking these resignations, those
accusations have been not been borne out. Rather, they have been refuted. In light of the
Executive’s offer of accommodation, the thousands of documents already reviewed by the
Committee, the voluminous testimony already taken, and the fact that the Committee’s
investigation has uncovered no wrongdoing in the dismissal of the U.S. Attorneys, there is no
need for a constitutional confrontation with the Executive Branch. At the end of this long,
regrettable process, no good purpose would be served by the spectacle of holding either Harriet
Miers or Joshua Bolten in contempt of Congress so that the Committee may recklessly pursue a
myth. The majority’s willingness to deprive Ms. Miers and Mr. Bolten of their personal liberty
for transparent political purposes demeans the constitutional authority of Congressional
oversight, and should be rejected.

II.  Background on the White House Subpoenas

On March 20, 2007, during the early days of this investigation, White House Counsel
Fred F. Fielding sent a letter to the Judiciary Committees of both houses of Congress offering to
make available for interviews the President’s former Counsel; the President’s Deputy Chief of
Staff and Senior Advisor; the White House’s Deputy Counsel; and a Special Assistant in the
White House’s Office of Political Affairs. The White House offered to make these Presidential
advisors available to discuss, first, communications between the White House and persons
outside of the White House concerning the request for resignations of the U.S. Attorneys in
question, and, second, communications between the White House and Members of Congress
concerning those requests. Additionally, the White House offered to provide the Committees
with two categories of documents: (1) communications between the White House and the
Department of Justice concerning the requests for resignations; and (2) communications on the
same subject between White House staff and third parties, including members of Congress or
their staffs on the subject.

Hastily rejecting the White House’s offer, the Subcommittee, on March 21, 2007, voted
to authorize the full Committee Chairman to issue subpoenas for current and former White
House officials Karl Rove, Harriet Miers, William Kelley, and Scott Jennings, as well as for
documents that the Committee has not yet received. The vote on the authorization was by voice;
the Members of the minority urged further investigation before taking the dramatic step of
authorizing subpoenas.
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This was a significant step in the investigation and an indication of the majority’s
motivations. Had the Committee accepted the White House’s offer, the Committee would have
been allowed unprecedented access to presidential advisors and would have been able to obtain
the information the majority claims is critical to the investigation. The majority’s refusal to
accept this offer raises the question of whether the majority is less interested in obtaining
answers and more interested in the perceived political gain of a constitutional showdown
between the majority and President Bush.

Without consulting the Members of the Committee’s minority, on June 13, 2007, the
Committee issued two subpoenas. One subpoena was to Joshua Bolten, White House Chief of
Staff, or the appropriate custodian of records. The subpoena rather colorfully called for the
production of “any and all documents in the possession, custody, or control of the White House
related to the Committee’s investigation into the preservation of prosecutorial independence and
the Department of Justice’s politicization of the hiring and firing of United States Attorneys.”
The documents were to be produced by June 28, 2007, at 10:00 a.m.

The other subpoena was to former White House Counsel Harriet Miers. The Miers
subpoena requested that she appear before the Committee on July 12, 2007 to provide testimony,
and that she produce any and all documents in her possession, custody, or control related to the
Committee’s investigation. It was couched in similarly barbed terms.

A, White House response to the subpoenas

The White House, on June 28, 2007, informed the Committee that the President had
decided to assert executive privilege, and that the White House therefore would not be making
any production in response to the subpoena for documents. The White House also informed the
Committee that counsel for Ms. Miers had been made aware of the President’s decision to assert
executive privilege and had been asked to relay to Ms. Miers a direction from the President not
to produce any documents.

The White House explained that the “President’s assertion of Executive Privilege [was]
not designed to shield information in a particular situation, but to help protect the ability of
Presidents to ensure that decisions reflect and benefit from the exchange of informed and diverse
viewpoints and open and frank deliberations.” Moreover, the White House reasoned that “there
[was] no demonstration that the documents and information [the Committee] seek[s] by
subpoena [were] critically important to any legislative initiatives that [the Committee] may be
pursuing or intending to pursue.”

On July 9, 2007, the White House further informed the Committee that the “President
[felt] compelled to assert Executive Privilege with respect to the testimony sought from . ..
Harriet E. Miers covering White House consideration, deliberations or communications, whether
internal or external, relating to possible dismissal or appointment of United States Attorneys.™
The White House’s letter, however, renewed the President’s voluntary offer to provide
documents and make available senior White House officials for interviews.

* Letter from Fred F. Fielding, Counsel to the President, to Chairmen Leahy and Conyers, at 2 (July 9, 2007).

-4-
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The White House additionally sent a letter to George T. Manning, Ms. Miers’s legal
counsel, informing him that “the President ha[d] directed [Ms. Miers] not to provide . . .
testimony™ to the Committee related to the U.S. Attorneys matter.” On July 10, 2007, the White
House further informed Ms. Miers’s legal counsel that the Department of Justice had advised
that “Ms. Miers has absolute immunity from compelled testimony as to matters occurring while
she was a senior advisor to the President.”® The Department’s legal opinion was atiached to the
letter. That opinion, quoting an opinion from Attorney General Janet Reno, stated that “the
President and his immediate advisors are absolutely immune from testimonial compulsion by a
Congressional committee.” This is because “[s]ubjecting a senior presidential advisor to the
congressional subpoena power would be akin to requiring the President himself to appear before
Congress on matters relating to his constitutionally assigned functions.”™ The legal opinion
further noted that, as Assistant Attorney General William Rehnquist explained in a 1971
memorandum:

The President and his immediate advisers—that is, those who customarily meet
with the President on a regular or frequent basis—should be deemed absolutely
immune from testimonial compulsion by a congressional committee. They may
not be examined with respect to their official duties, but they may not even be
compelled to appear before a congressional committee.’

The Department’s legal opinion explained that Ms. Miers’ status as a former Counsel to
the President did not alter the analysis: “Separation of powers principles dictate that former
Presidents and former senior presidential advisors remain immune from compelled congressional
testimony about official matters that occurred during their time as President or senior presidential
advisors.”" The President, therefore, “directed [Ms. Miers] not to appear at the House Judiciary
Committee hearing on Thursday, July 12, 2007.”"!

Finally, on July 24, 2007, the Department, in a letter to Chairman Conyers, informed the
Committee that it believed that “it [was] important that the Committee appreciate[d] fully the
longstanding Department of Justice position, articulated during Administrations of both parties,
that ‘the criminal contempt of Congress statute does not apply to the President or presidential
subordinates who assert executive privilege.”'? The Department observed that more than

> Letter from Fred F. Fielding, Counsel to the President, to George T. Manning (July 9, 2007).

¢ Letter from Fred F. Fielding, Counsel to the President, to George T. Manning (July 10, 2007).

7 Assertion of Executive Privilege With Respect to Clemency Decision, 23 Op. O.L.C. 1,4 (1999) (opinion of
Attorney General Janet Reno) (quoting Memorandum from John C. Harmon, Assistant Attorney General, Office of
Legal Counsel, Re: Executive Privilege at 5 (May 23, 1977)).

23 0p. O.L.C. at 5; see also Memorandum from Robert Lipsuhtz, Counsel to the President, Re: Congressional
Testimony by Members of the White House Staff (February 8, 1979) (“While the investigative power of
Congressional committees is extremely broad, the personal staff of the President is immune from testimonial
compulsion by Congress.”).

? Memorandum from William H. Rehnquist, Assistant Attorney General, Office of Legal Counsel, Re: Power of
Congressional Commiltee to Compel Appearance or Testimony of “White House Staff” at 7 (February 5, 1971).

' Memorandum from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel,
Re: Immunity of Former Counsel to the President from Compelled Congressional Testimony” at 2 (July 10, 2007).
! etter from Fred F. Ficlding, Counsel to the President, to George T. Manming (July 10, 2007).

"2 Letter from Brian A. Benczkowski, Principal Deputy Assistant Attorney General, Office of Legislative Affairs, to
John Conyers, Jr., Chairman, Committee on the Judiciary, at 1 (July 24, 2007) (quoting Application of 28 U.S.C.
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twenty years ago Assistant Attorney General Theodore Olson had expressed the opinion that,
when an Executive Branch official in good faith relies on a presidential assertion of executive
privilege, “a United States Attorney is not required to refer a contempt citation . . . to a grand
Jjury or otherwise prosecute [the] Executive Branch official who is carrying out the President’s
instruction.”™ Furthermore, the Department pointed out that this position had been endorsed by
former Assistant Attorney General Walter Dellinger during the Clinton Administration. Ina
published legal opinion, Assistant Attorney General Dellinger recognized that “the criminal
contempt of Congress statute does not apply” where executive privilege has been asserted,
because “application of the contempt statute against an assertion of executive privilege would
seriously disrupt the balance between the President and Congress.”!*

Accordingly, the Department concluded that, as the President had asserted executive
privilege, Ms. Miers could not be subject to prosecution under 2 U.S.C. § 194, if she followed
the President’s direction and did not appear in response to the subpoena.

B. Harriet Miers’s response to the Committee’s subpoena

Harriet Miers, through her legal counsel, George T. Manning, informed the Committee
on July 9, 2007, that “in light of the President’s assertion of Executive Privilege, Ms. Miers
cannot provide the documents and testimony that the Committee seeks.”™ On July 10, 2007, Mr.
Manning further informed the Committee that, on direction of the President, Ms. Miers would
not appear before the Committee on July 12, 2007.

On July 17, 2007, Mr. Manning provided a more detailed explanation of the reasons Ms.
Miers did not appear and explained to the Committee why the contempt statute, 2 U.S.C.§ 194, is
inapplicable to Ms. Miers. His letter explained that the Committee, by subpoenaing Ms. Miers,
was demanding that “Ms. Miers do precisely what the President had prohibited her from
doing.™® He further pointed out that “[in these circumstances it cannot reasonably be asserted
that ‘“Ms. Miers . . . made her own decision to disregard” the Committee’s subpoena.”"’

Additionally, Mr. Manning observed that the criminal contempt statute does not apply to
situations where executive privilege has been asserted. As he wrote:

[T]he cases cited in your letter confirm that the contempt statute is inapplicable to
Ms. Miers. None of these cases involves an assertion of the Executive privileges
and immunities at issue here. More importantly, as your letter acknowledges,
these cases hold that the contempt statute does not apply where a witness has an

§ 438 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. 350, 356 (1995) (opinion of Walter Dellinger,

Assistant Attorney General, Office of Legal Counsel)).

" Prosecution for Contempt of Congress of an Executive Branch Official Who Has Asserted a Claim of Executive

Privilege, 8 Op. O.L.C. 101, 102 (1984) (opinion of Assistant Attorney General Theodore Olson).

" Application of 28 U.S.C. § 438 to Presidential Appointment of Federal Judges, 19 Op. O.L.C. 350, 356 (1995)

(opinion of Assistant Attorney General Walter Dellinger).

5 Letter from George T. Manning to John Conyers Jr., Chairman, and Lamar Smith, Ranking Member, Committee

on the Judiciary (July 9, 2007).

l: Letter from George T. Manning to John Conyers, Jr., Chairman, Committee on the Judiciary, at 1 (July 17, 2007).
Id.
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“adequate excuse.” The directives received by Ms. Miers from the President
: el ) : 18
constitute a manifest “adequate excuse” in these circumstances.

Mr. Manning reasoned that:

Supreme Court cases foreclose any justifiable basis to support a determination
that Ms. Miers is in contempt of Congress. The contempt statute requires that Ms.
Miers act “willfully.” The invocation of Executive privileges and immunities by
the President in response to the subpoena to Ms. Miers forecloses such intent.

The Supreme Court has explained that sanctioning “a citizen for exercising a
privilege which the State clearly told him was available” would be “the most
indefensible sort of entrapment by the State.””

Accordingly, Mr. Manning concluded that, even if Congress were to hold Ms. Miers in
contempt, prosecution under the statute would be futile.

111, Background on the Investigation

The subpoenas, of course, arose in the course of Congress’s investigation of the
Department’s requests for the resignations of several U.S. Attorneys. We turn, then, to the facts
and circumstances of the Department’s actions and the ensuing investigation.

A. The requests for resignations

On December 7, 2006, the Department of Justice asked for the resignations of seven U.S.
Attorneys: Daniel Bogden, District of Nevada, Paul Charlton, District of Arizona; Margaret
Chiara, Western District of Michigan; David Iglesias, District of New Mexico; Carol Lam,
Southern District of California; John McKay, Western District of Washington; and Kevin Ryan,
Northern District of California. Earlier in the year, the Department had also asked for the
resignation of H.E. “Bud” Cummins, Eastern District of Arkansas.

These dismissals provoked considerable controversy among Members of Congress and in
the press. Complaints over the dismissals initially centered on two issues: first, whether the
dismissals were based on improper grounds, such as (o gain a partisan advantage in the
prosecution of cases; and, second, whether the dismissals were made to allow for long-term
interim appointments that would circumvent the Senate confirmation process. Allegations or
insinuations of improper grounds for the dismissals ranged over a wide spectrum, including, for
example: retribution for pursuit of public corruption cases or investigations against Republican
officials;” retribution for lack of pursuit of public corruption and vote fraud cases or
investigations against Democrat officials or interests;*" retribution for resistance to the policies of
Department headquarters, such as those on prosecution of immigration cases and the use of the

8 1d. (citations omitted).

" I at 2 (citations omitted).

2 F.g., Rep. Cunningham in the Southern District of California. This type of allegation also has been leveled with
regard to the dismissals of the U.S. Attorneys in the District of Arizona and the District of Nevada.

' E g., in the District of New Mexico.
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death penalty;” retribution for failure to intervene in a disputed gubernatorial race;” and, in one
case, a desire to clear the way to reward a White House official with a U.S. Attorney’s position.”*

B. The Department’s explanation of the dismissals

The Department explained the dismissals as consistent with the President’s authority to
be served by whom he pleases, and to dismiss his officials for any reason or no reason at all.**
This fundamental principle, which lies at the heart of the Department’s explanation of its actions,
should not be subject to dispute. As mentioned above, President Clinton, upon taking office in
1993, fired all 93 U.S. Attorneys serving at the time. By this means, President Clinton ensured
that he would only have U.S. Attorneys who served at his pleasure.® The majority has not
contended that this unquestionably extreme exercise of authority was improper.

The Department also emphasized its need to carry out a consistent program, under the
Attorney General’s supervision, throughout all of the judicial districts in the nation.”” As the
Department put it before the Senate, “unlike judges, who are supposed to act independently of
those who nominate them, U.S. Attorneys are accountable to the Attorney General, and through
him, to the President . . . For these reasons, the Department is committed to having the best
person possible discharging the responsibilities of that office at all times and in every district.”*

The Department suggested that the dismissals involved in this instance were generally for
performance-related reasons and that the level of turnover they represented should not come as a
surprise.” The Department emphatically stated that the disputed dismissals were made neither
for retaliatory reasons nor to circumvent the Senate confirmation process.™

The Department has since provided voluminous documentary evidence and testimony
concerning the basis for its performance-related concerns over these U.S. Attorneys, as well as
the process by which it reached its decisions to request these officials’ resignations.

C. Initial hearings

The Congress first inquired into these dismissals during then Attorney General
Gonzales’s January 2007 oversight hearing before the Senate Judiciary Committee. Attorney
General Gonzales at that hearing stated that he would never have dismissed a U.S. Attorney for
improper political purposes, but he did not discuss the grounds for the dismissals in any detail.

2 E.g., in the Southern District of California (immigration) and the District of Arizona (death penalty).

» I.g., in the Western District Washington.

1y g., in the Eastern District of Arkansas.

% Statement of Paul J. McNulty, Deputy Attorney General, at 2 (Feb. 6, 2007) (“McNulty Statement™).

% Interestingly, as noted above, the U.S. Attomeys dismissed by President Clinton included one investigating him
and First Lady Hillary Clinton in the Eastern District of Arkansas and another investigating Clinton ally Dan
Rostenkowski in Washington, D.C.

" McNulty Statement at 2.

21d.

*1d.

* Id. at 2-4,
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On February 6, 2007, then Deputy Attorney General Paul McNulty testified before the
Senate committee. At that hearing, Deputy Attorney General McNulty explained that the
dismissals by and large were related to performance reasons. Deputy Attorney General McNulty
offered a more detailed, private briefing on those reasons on February 13, 2007.3!

Mr. McNulty’s public attribution of these dismissals to performance triggered a firestorm
of controversy, including protestations from Representatives, Senators and the dismissed U.S.
Attorneys themselves.

On March 6, 2007, the Subcommittee on Commercial and Administrative Law held a
hearing on the dismissals. The Department’s witness at that hearing, Mr. William Moschella,
Principal Associate Deputy Attorney General, stated for the first time publicly details of the
Department’s performance-related concerns, as well as additional justifications for the
Department’s actions.” The performance-related explanations were essentially as follows:

e Mr. Bogden was asked to leave because the Department wanted a stronger presence
for Las Vegas, a large city that was a potential terror target and had the violent gun
crime issues associated with most large cities.

e Mr. Charlton was asked to leave because of issues of insubordination. First, he failed
to file a request to seek the death penalty in a capital case, although the Attorney
General had determined that the penalty should be requested. He also pushed forward
apolicy with respect to videotaping interviews of certain targets without the approval
of the Department’s headquarters, and over the objection of other federal law
enforcement partners in his jurisdiction.

e Mr. Iglesias was asked to submit his resignation because the Department’s leadership
believed he was not sufficiently hands-on in his office’s management. It was thought
that he was not aware of the day-to-day activities in his office.

e Ms. Lam was asked to leave because she had failed over a long period to make
immigration and gun crime enforcement sufficient priorities in her district. Both of
these areas were top priorities of the President and the Department.

e Mr. McKay was viewed as insubordinate for his conduct in promoting a policy on
information-sharing with state and local partners which the Department at the time
had not yet come to support. His district also had a poor record of obtaining

! Counsel for the Senate Committee on the Judiciary and Sen. Feinstein had previously received a private bricfing
in the matter, in January 2007.

32 Evidence gathered through our investigation has indicated that, at a White House meeting with the Department the
night before the March 6™ hearing, Karl Rove, who attended briefly, joined in advice to the Department that it
simply explain at the hearing what it did and why. See, e.g., Transcript of Interview with Paul J. McNulty at 129
(April 27, 2007) (“McNulty Int. Tr.”). We find this to be telling evidence that the White House did not intend a
cover-up in this matter. Regrettably, when the Department did precisely what the White House prescribed, the
Department encountered only deat majority ears, and a majority perhaps bent on nothing so much as to contrive the
downfall of Mr. Rove and the tarring of other White House officials.

-9-
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sentences within sentencing guidelines and appealing sentences that were below
guideline levels.

e Mr. Ryan and Ms. Chiara were both removed for significant management issues,
including the loss of confidence of their career attorneys and a general lack of control
in their offices.

It was also explained that Mr. Cummins was asked to resign because of a desire to place another
individual in the Eastern District of Arkansas, and because Department leadership believed that
Mr. Cummins himself was already secking employment elsewhere.

At this hearing, former U.S. Attorneys Bogden, Charlton, Cummins, Iglesias, Lam, and
McKay testified as well. Most of these individuals also testified the same day before the Senate
Judiciary Committee.

After the initial hearings, this Committee and its Subcommittee on Commercial and
Administrative law held fifteen hearings and meetings on this matter. These included the
Committee’s May 10, 2007 oversight hearing with Attorney General Gonzales and May 23, 2007
hearing with Monica Goodling, Mr. Gonzales’s former White House liaison. They also included
the Subcommittee’s June 21, 2007 hearing with Deputy Attorney General McNulty; May 3, 2007
hearing with former Deputy Attorney General James B. Comey; July 12, 2007 hearing, at which
the assertion of executive privilege with regard to Harriet Miers was considered; July 19, 2007
meeting, at which the assertion of executive privilege with regard to Joshua Bolten and the
production of White House documents was considered; the Committee’s July 25, 2007 meeting
to consider the instant report and resolution regarding alleged contempt of Congress; and
numerous other proceedings.

In addition, the Committee received and reviewed many thousands of pages of
documentary evidence from the Department of Justice, much of which includes documentation
of communications between the Department and the White House in this matter. The Committee
also interviewed every Department of Justice official who had a significant role in this process,
as well as several Department officials who had less than significant roles. These officials
included:

¢ D. Kyle Sampson, former chief of staff to Attorney General Gonzales, who was
interviewed three times;

o Deputy Attorney General McNulty;

o the former Associate Attorney General, William Mercer (currently serving as U.S,
Attorney for the District of Montana);

¢ the Principal Associate Deputy Attorney General;

3 Mr. Cummins resigned on June 14, 2006.

-10 -
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o the Associate Deputy Attorney General, David Margolis;
o Deputy Attorney General McNulty’s former Chief of Staff, Michael Elston;

o the former Director of the Executive Office of United States Attorneys (EOUSA),
Michael Battle;

e Mr. Battle’s predecessor as the Director of EOUSA, Mary Beth Buchanan (currently
serving as the U.S. Attorney for the Western District of Pennsylvania);

o the current Counsel to the Attorney General, Matthew Friedrich;
e the Counsel to the Director of EOUSA, John Nowacki; and
e the current acting U.S. Attorney for the District of New Mexico, Larry Gomez.

These hearings, interviews and documents have given us extensive information and
ample opportunities to explore the potential for White House involvement through all of the
significant windows available at the Department. The following summary of the evidence
presents our views as to what the evidence tells us.

D. Summary of investigation results

Through the abundant body of evidence we have gathered, the contours of this matter
have become quite clear. In our view, the evidence demonstrates that this was, at most, an
innocent but poorly managed affair on the part of the Department of Justice, and that the White
House exerted no improper influence on the Department. Because the focus of the instant
proceeding is on facts concerning the role of the White House, we begin with a discussion of the
facts most pertinent to the White House’s involvement.

1. The Role of the White House

a. Highlights of testimony by Mr. Sampson, Attorney General
Gonzales and Ms. Goodling

The process of reviewing and removing U.S. Attorneys was first stimulated by an inquiry
from Harriet Miers, of the White Housel Counsel’s office, shortly after the 2004 election.®* As
part of an Administration-wide effort to review political appointees, Ms. Miers inquired directly
of Mr. Sampson whether all U.S. Attorneys could be removed.” Mr. Sampson indicated that

* See, e.g., Transcript of Interview with D. Kyle Sampson at 107-09 (April 15, 2007) (“Sampson I Int. Tr.”) (We
note that certain pages of Mr. Sampson’s interview transcripts contain corrections per Mr. Sampson’s submitted
corrections.).

 See, e.g., id.
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they could, but advocated that they not be, for various policy reasons.> His recommendation
appears to have been accepted.”’

Mr. Sampson also believed, however, that a more limited review and removal process
could be of benefit to the Administration and the Department.®® He therefore set about the
process of performing the review that culminated in the eight controversial resignations.” We
note that Mr. Margolis, the Department’s top career official, shared Mr. Sampson’s view that this
process would be beneficial.*

This process proceeded in fits and starts from early 2005 through the end of 2006.* It
appears that Ms. Miers checked in on the process at least once, in September 2006, to see how it
was proceeding.” The occurrence of this inquiry may have led to Mr. Sampson’s final push to
complete the process in the fall of 2006.

Ms. Miers also seems to have inquired about the process in March of 2006, and the
process may have been discussed with the Department on the margins of White House meetings
on judicial selection and U.S. Attorney issues on as much as a quarterly basis.* These
discussions were brief at best, it appears. On the whole, the picture that emerges is one of a
process that was dormant for long stretches of time, and which the White House allowed to
remain dormant, although it checked in on it from time to time.* Such a course, obviously, was
inconsistent with the notion that the White House was trying to force through replacements of
U.S. Attorneys to obtain partisan advantages in cases or investigations in any district, to exact
retribution for any partisan failures, or to promote other partisan ends.

Consistent with this observation, Mr. Sampson has specifically testified that the White
House never, to his knowledge, sought the resignation of any of the dismissed U.S. Attorneys in
order to seek a partisan advantage in a given case or investigation or for any other reason
unrelated to ordinary performance concerns.*® Mr. Sampson did not witness or hear of such an
attempt by Ms. Miers.”” He did not witness or hear of such an attempt by Mr. Rove.** He did
not witness or hear of such an attempt by Mr. Kelley.* He did not witness or hear of such an

¥ See, e.g., id, at 107-08; OAG 20-21.

%7 See, e.g., Sampson [ at 107-08.

# See, e.g. id, at 109-10; OAG 20-21; U.S. Senate Judiciary Committee Holds a Hearing on U.S. Attomey Firings
at 8 (March 29, 2007) (“Sampson Senate Hrg. Tr.”)

* See, e.g., Sampson I Int. Tr. at 109-10.

O Transeript of Interview with David Margolis at 34-35 (May 1, 2007) (“Margolis Int. Tr.”).

! See, e.g., Transcript of Interview with D. Kyle Sampson at 126 (July 10, 2007) (“Sampson I1I Int. Tr.”); Sampson
I Int. Tr. at 65-66.

2 See, e.g., Sampson I Int. Tr. at 64-66.

¥ See, e.g. id at 64-67; Transcript of Interview with D. Kyle Sampson at 20 (April 18, 2007) (“Sampson 11 Int.
Tr.”).

* See, e.g., Sampson I11 Int. Tr. at 176,

¥ See, e.g, id. at 79, 126-27.

*Id. at 122-26.

7 See id. at 124

* Id. at 124-25.

¥ 1d at 125,
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attempt by Mr. Jennings.” He did not witness or hear of such an attempt by Sara Taylor.”' He
did not witness or hear of such an attempt by Chris Oprison.”? He did not witness or hear of such
an attempt by anyone at the White House, ever.”

This is critical, because Mr. Sampson was the key White House contact at the
Department on this issue, and was trusted by the White House, based on his former service there
in this administration. Further, Mr. Sampson and other witnesses from within the Department
have testified that it was to Mr. Sampson that the input of Department officials was provided at
various stages throughout the process.> Thus, Mr. Sampson was the fulerum of all interaction
within the Department and between the White House and the Department during the course of
the U.S. Attorney review. We also note Attorney General Gonzales’s testimony that he
generally passed off the U.S. Attorney review to Mr. Sampson for the latter to manage.” It is
only fair to presume that, had Attorney General Gonzales received an important request from the
White House with regard to the review, he would have passed that on to Mr. Sampson as well.

Accordingly, had the White House in any way, through any person, sought to obtain the
resignation of any U.S. Attorney to obtain a partisan advantage in a case or investigation or for
any other partisan reason, Mr. Sampson assuredly would have known. Indeed, it is
inconceivable that Ms. Miers, the principal White House official involved in the matter, never
would have mentioned such a U.S. Attorney to Mr. Sampson by name. Mr. Sampson
nevertheless testifies that Ms. Miers mentioned only two specific names to him, being that of Mr.
Cummins in the Eastern District of Arkansas, who Tim Griffin was available to replace, and that
of Debra Yang, the U.S. Attorney in the Central District of California.*® Ms. Yang, like Mr.
Cummins, was correctly understood to be leaving or considering leaving the Department.”” Ms.
Miers mentioned both only to see if there might be a place for someone else to have an
opportunity to serve, not to obtain a partisan advantage or retaliate for partisan reasons.®

This testimonty of Mr. Sampson’s i$ consistent with the other evidence we have. At his
May 10, 2007 Committee hearing, for example, Attorney General Gonzales was asked directly:
“Did the White House ever ask you to seek the resignation of any U.S. attorney in order to
retaliate for, interfere with, or gain a partisan advantage in any case or investigation, whether
about public corruption or any other offense?”™ Attorney General Gonzales answered “Not that
Irecall . . . [ don't believe that the White House ever did.”®

O 1d.

fl Id. Ms. Taylor was a deputy assistant to the president and director of the Office of Political Affairs.

2 1d.

% Jd. Mr. Oprison was an Associate Deputy Counsel to the President who also was involved in the matter to a
degree.

* See, e.g, Sampson [ Int. Tr. at 111-13; Margolis Int. Tr. at 48; Transcript of Interview with Michael J. Elston at
35-36 (March 30, 2006) (“Elston Int. Tr.”).

% See Oversight Hearing on the United States Department of Justice: Before the House Committee on the Judiciary,
110th Congress at 16-17 (May 10, 2007) (CQ Transcripts Wire) (“Attorney General Hrg. Tr.”).

57'(’ Sampson III Int. Tr. at 123.

7 1d. at 123-24.

)

* Attorney General Hrg. Tr. at 13,

% Id.; see also id. at 40,
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The testimony of Monica Goodling, the Department’s former White House liaison, also
runs counter to the theory that the White House exerted any improper influence on the U.S.
Attorneys review. In her testimony during her May 23, 2007 Committee hearing, Ms. Goodling
stated as follows:

To the best of my recollection, I've never had a conversation with Karl Rove or Harriet
Miers while I served at the Department of Justice. And I'm certain that I never spoke to
either of them about the hiring or firing of any U.S. attorney.

Although I did have discussions with certain members of their staffs regarding specific
aspects of the replacement plan, I never recommended to them that a specific U.S.
attorney be added to or removed from Mr. Sampson's list. And [ do not recall that they
ever communicated any such recommendation to me.%!

With regard to the actions of people at the Department, Ms. Goodling further stated: “. .. ['m not
aware of anybody within the department ever suggesting the replacement of these U.S. attorneys
to interfere with a particular case or in retaliation for prosecuting or refusing to prosecute any
particular case for political advantage.”®

These three officials — Mr. Sampson, who ran the review, Attorney General Gonzales,
who ran the Department, and Monica Goodling, who was the Department’s White House liaison
—were the key officials to whom the White House would have had to have communicated any
desire to remove a U.S. Attorney for an improper partisan reason. Each of these officials,
however, refuted that the White House ever made any such communication. They did so,
moreover, with a disunity of interests. Kyle Sampson offered his testimony after his resignation
as Attorney General Gonzales’s chief of staff. Monica Goodling testified after resigning her
position as White House liaison and counsel to Attorney General Gonzales, and after having
obtained use immunity for her testimony — immunity that she could have jeopardized only by
lying to the Committee. That these three figures, each of whom was central to an understanding
of this matter, but each of whom had different interests, offered consistent testimony, speaks
strongly to the credibility of that testimony. This conclusion is strengthened, moreover, by the
fact that each spoke at a different time, against the backdrop of an evolving record.

b. Highlights of other evidence illuminating the role of the White
House

Like Mr. Sampson, Attorney General Gonzales and Ms. Goodling, none of the other DOJ
officials examined recalled any mention by White House staff of the dismissed U.S. Attorneys,
other than Mr. Cummins, as candidates for dismissal. Moreover, other evidence we have
gathered also supports the conclusion that the White House did not attempt to influence the
review process for partisan gain in cases or investigations or for other questionable partisan
reasons.

5! The Continuing Investigation into the U.S. Attorneys Controversy and Related Matters: Hearing Before the House
Committee on the Judiciary, 110th Congress at § (May 23, 2007) (CQ Transcripts Wire) (“Goodling Hrg. Tr.”).
21d. at9.
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i The case of David Iglesias

The case of Mr. Iglesias is a fitting example. Some allege that Mr. Iglesias was removed
so that his district might bring public corruption or vote fraud cases that Mr. Iglesias failed to
bring against Democrats. Leaving aside whether such cases, due to their merits, should have
been brought by whoever was U.S. Attorney in New Mexico, the evidence we have discovered is
inconsistent with the view that Mr. Iglesias was removed to clear the path for partisan activity,
such as the bringing of partisan cases by a partisan replacement.

First and foremost, this is because Mr. Iglesias was replaced, not by a political appointee,
but by the career First Assistant United States Attorney (FAUSA) already sitting in his office,
Mr. Larry Gomez.” To this day, Mr. Gomez is the acting U.S. Attorney in the District of New
Mexico.® Had the administration sought to remove Mr. Iglesias for partisan purposes, Mr.
Gomez is precisely the opposite of the sort of person whom the administration would have )
installed as Mr. 1glesias’s replacement — a long-term career prosecutor from within the district.”

This conclusion is all the more plain when one considers that Mr. Gomez had been Mr.
Iglesias’s FAUSA for quite some time.* In fact, Mr. Gomez had been taking care of the day-to-
day management of the district during much of Mr. Iglesias’s tenure.”’” Had Mr. Iglesias been
failing to move cases the White House or the Department wanted to move for partisan reasons,
Mr. Gomez would have been part and parcel of that very same failure. It would have been
nonsensical for the administration to have replaced Mr. Iglesias with Mr. Gomez, if it had
wanted to seize the alleged partisan advantage.

[n addition, as was highlighted from the start of the investigation, when Mr. Iglesias’s
and the other U.S. Attorneys’ resignations were sought, the administration had authority under
the Patriot Act to replace the dismissed U.S. Attorneys indefinitely, through the end of the
administration, without any need to go to the Senate for a Senate-confirmed replacement. Had
the administration sought to achieve a partisan advantage in New Mexico, surely it would have
used that authority to replace Mr. Iglesias with a trustworthy partisan, not Mr. Gomez. Yet it
chose Mr. Gomez, and there he still sits. The obvious conclusion is that the administration was
not seeking a partisan advantage in New Mexico at all.

Indeed, if we look to the one instance in which any officials did consider using the Patriot
Act authority to avoid Senate confirmation, our conclusion regarding the administration’s action
in New Mexico is strengthened. That instance was with regard to the Eastern District of
Arkansas, where Mr. Sampson and some White House staff considered the option of using the
Patriot Act to install Mr. Griffin while avoiding the need for Senate confirmation. Even in that
instance, where there is no allegation that the administration sought to place Mr. Griffin for a

5 Sampson 111 Int. Tr. at 148; Transcript of Interview with Larry Gomez at 6 (May 8, 2007) (“Gomez Int. Tr.”).
% See Gomez Int. Tr. at 6.

% In all but one of the other districts involved, the resigning U.S. Attorney similarly was replaced by a carcer
Department employee. See, e.g.. Sampson IIT Int. Tr. at 149. The only exception was the Eastern District of
Arkansas, in which Mr. Griffin replaced Mr. Cummins. There is no allegation that an attempt to gain a partisan
advantage in a case or investigation may have been at play in this district.

% See Gomez Int, Tr. at 6.

57 See, e.g., id. at 8; Margolis Int. Tr. at 255-56.
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partisan advantage, the evidence is clear that Attorney General Gonzales rejected such a use of
the Patriot Act authority, contrary to the suggestion of his chief of staff and the sense of some at
the White House.”™ Such a course of action in the Eastern District of Arkansas hardly bespeaks a
disposition on the Department’s part to engage in or cave in to partisan impulses in the District
of New Mexico or any other district, or that the White House could have orchestrated such
partisan activity, had it wanted to.

Finally, we note Mr. Sampson’s testimony that the White House did not resist the
Department’s appointment of any career acting or interim U.S. Attorney.” In Mr. Iglesias’ case
and in the others, this is consistent with the view that the White House was not trying to remove
U.S. Attorneys for partisan reasons, to clear the way for partisan replacements.

The interview testimony of Mr. Friedrich also pointed against the conclusion that the
Department and the White House sought a partisan advantage or otherwise acted out of partisan
reasons when seeking Mr. Iglesias’s resignation. That testimony showed that contacts by the
White House about vote fraud issues in three judicial districts, including New Mexico, as well as
similar contacts by New Mexico citizens, were not associated with partisan influence on the
Department. Indeed, they showed that the Department handled the information conveyed in a
way that helped protect against partisan influence.

In the first instance, Mr. Sampson, upon having received information about the White
House's concerns, passed the matter on to Mr. Friedrich.”” Mr. Friedrich, in turn, passed the
information along to the Department’s Criminal Division.”" When he had received the Criminal
Division’s relevant information about issues in the districts (which was mixed), he passed it on to
Mr. Sampson.” Mr. Friedrich does not recall having heard of any particular action having
resulted from this incident.” In connection with these issues, he also received from Mr. Sampson
a packet of information that appeared to be from Mr. Rove or Mr. Rove’s office, including what
appeared to be newspaper clippings about the issues.” When Mr. Sampson passed the
information on to Mr. Friedrich, Mr. Friedrich asked what the information meant. 7 Mr.
Sampson suggested simply that the sender wanted the Department to take a look at it.”® After a
pause, Mr. Sampson instructed Mr. Friedrich simply to “Do with it what you will.” " Mr.
Friedrich did nothing with it, other than place it in his files.”® Mr. Sampson, for his part, never
followed up on these contacts with Mr. Friedrich. ™

% See, e.g., Sampson Senate Hrg. Tr. at 23-24; Sampson I Int. Tr. at 86-93.
% Sampson Int. Tr. III at 149-50.
° Transcript of Interview with Matthew W. Friedrich at 20, 22 (May 14, 2007) (“Friedrich Int. Tr.”).
71
1d. at 23.

™ Jd. a1 29.

76 1(/11

77 Id

™ Id. at 29-31.
* Jd. at 63.
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Separately, Mr. Friedrich also recalled that Monica Goodling referred to him in June
2006 individuals from New Mexico who had visited the White House the same day, and who
wanted to discuss vote fraud issues with the Department. ™ Mr. Friedrich met with them, heard a
description of their concerns, and indicated that they ought to relay their information to the
Department’s Public Integrity Section. ® Mr. Friedrich subsequently called the Public Integrity
Section and alerted it that it might receive a contact from these individuals.® He indicated that,
regardless of whether the individuals mentioned that they had spoken with Mr. Friedrich, the
Section ought to treat the matter as they would anything else with regard to whether a case
should be opened; the decision was up to them. ** As was the case with the incident involving
Mr. Sampson, Ms. Goodling never followed up on this issue with Mr. Friedrich. %

The majority has alleged that these incidents suggest that the Department may have been
influenced for partisan reasons. What they actually show is that, whether or not any contacts
may have been attempted for partisan reasons, the Department defused the potential for partisan
effects. In other words, when the Department received information about U.S. Attorneys and
their districts from White House officials or individuals who might be perceived as partisan, it
knew how to process the information so that it could be appropriately evaluated by the
appropriate office, and also knew how to let any information it did not believe truly merited any
action to die a quiet, bureaucratic death. This refutes the view that the Department acted in an
improper partisan manner upon receiving information that might concern one of the U.S.
Attorneys affected by the U.S. Attorneys review. We also note that, had the White House been
conveying information in this way to seek a U.S. Attorney dismissal for improper partisan
reasons, it would seem highly unlikely that Mr. Sampson and Ms. Goodling would never have
followed up on their initial contacts with Mr. Friedrich. In short, these incidents bespeak a
process that was immune from improper partisanship, not one that succumbed to it.*

ii. Other cases emphasized by the majority

The majority also suggests that improper partisanship affected Ms. Lam, Mr. McKay,
Steven Biskupic, who is the sitting U.S. Attorney in the Eastern District of Wisconsin, Todd
Graves, the former U.S. Attorney in the Western District of Missouri, and Leura Canary, the
sitting U.S. Attorney in the Middle District of Alabama. As with Mr. Iglesias, the majority’s
allegations are misplaced.

1d. at 32-33.

¥ 1d. at 33-35.

¥ 1d. at 36.

B 1d.

8 Jd. at 63-64.

¥ The majority, citing a newspaper report, also points to a conversation Mr. Rove allegedly had in late 2006 with
individuals from New Mexico, in which Mr. Rove reportedly said that Mr. Iglesias was “gone.” Memorandum to
Members of the Committee on the Judiciary from John Conyers, Jr., Chairman at i, 5 (July 24, 2007) (“Majority
Memorandum™). Mr. Rove’s statement, if it was ever made, may have been mere puffery. In any event, the key fact
is that DOJ officials consistently testify that neither Mr. Rove nor anyone else at the White House ever mentioned
Mr. Iglesias’ name to the Department as a candidate for dismissal.
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a. The case of Carol Lam

In Ms. Lam’s case, the Department ascribed her dismissal to shortcomings in
immigration and gun-crime prosecution in the Southern District of California. The majority
speculates that, instead, the dismissal may have been in retribution for Ms. L.am’s successful
prosecution of Republican former-Rep. Randy “Duke” Cunningham.

During the Subcommittee’s March 6, 2007 hearing, Rep. Keller directly questioned Ms.
Lam and Rep. Issa, who appeared as a witness, about Ms. Lam’s performance failures on
immigration. Their testimony confirmed that Ms. Lam’s immigration record had long been a
concern to both members of Congress and the Department.*® Rep. Keller also recounted his
own, first-hand observations of these problems, gained during his visit to Ms. Lam’s district in
January 2006.5

Moreover, with regard to the allegation that Ms. Lam had been asked to resign in
retaliation for her prosecution of Duke Cunningham, Rep. Keller made clear that congressional
concern over Ms. Lam’s failings related to immigration prosecutions had begun more than a year
prior to the breaking of the Duke Cunningham story, exposing the weakness in the suggestion
that it was the Cunningham prosecution that lay behind the request for Ms. Lam’s resignation.*®
Indeed, Rep. Keller specifically elicited from Ms. Lam admissions that she had no evidence to
support that allegation, and that the Department had never discouraged her from bringing the
Cunningham prosecution.*

The documentary evidence produced by the Department following the Subcommittee’s
March 6™ hearing is replete with information further substantiating the long history of Ms. Lam’s
immigration and gun crime failures. In addition, interview and hearing testimony from
Department witnesses corroborates the Department’s explanation of Ms. Lam’s dismissal.”® For
example, Mr. Sampson testified that an urgent communication sent in the spring of 2006 with
regard to the Department’s desire to replace Ms. Lam — a communication the majority seeks to
associate with events in the Cunningham matter — was in fact related to Ms. Lam’s immigration
failures, and congressional activity on immigration that was pressing precisely at that time.””
And, tellingly, Mr. Margolis recounted that, when he discussed Ms. Lam’s dismissal with her,
she herself divulged her sense that it was about her record on gun and immigration crime.”

In short, the assertion that Ms. Lam’s failures with regard to immigration and gun crime
were not the real reason for her dismissal is clearly refuted by the record.

¥ Transcript of Hearing on H.R. 580: Restoring Checks and Balances in the Confirmation Process of U.S. Attorneys
at 118-120, 164-67 (March 6, 2007).

Y 1d. at 165.

% 1d. at 164.

¥ Jd. at 116-17.

" See, e.g., McNulty Int, Tr. at 14, 84-86; Transcript of Interview with William W. Mercer at 66-67, 115-17, 139-
140, 165, 189-90, 193-99, 214-24 (April 11, 2007) (“Mercer Int. Tr.”) (We note that certain pages of Mr. Mercer’s
interview transcript contain corrections per Mr. Mercer’s submitted corrections.); Margolis Int. Tr. at 143-45;
Sampson I Int. Tr. at 13-14.

*! See, e.g., Sampson Senate Hrg. Tr. at 21-22.

% Margolis Int, Tr. at 146.
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b. The case of John McKay

In Mr. McKay’s case, the Department ascribed its dismissal decision principally to Mr.
McKay’s insubordination on issues concerning information-sharing among law enforcement
agencies and the very poor record of Mr. McKay’s district in achieving sentences within federal
sentencing guidelines and pursuing appeals of sentences falling below those guidelines. The
majority queries whether Mr. McKay instead was dismissed for failure to pursue a vote fraud
case involving a recent Washington state gubernatorial race, which was lost by the Republican
candidate.

The majority, for example, claims that we should disregard the factors cited by the
Department, because it believes that these concerns had not yet been raised when Mr. McKay
first appeared on the dismissal list. Latching onto that question, the majority leaps toward the
conclusion that Mr. McKay must have been placed on the list because of his failure to prosecute
Democrats in the gubernatorial race case. The majority also highlights evidence that Washington
State Republicans brought the matter to the Department’s attention, and that Ms. Miers
questioned Mr. McKay about his handling of that case during Mr. McKay’s subsequent
interview for a federal judgeship, which judgeship Mr. McKay did not obtain.

The majority’s reasoning suffers from a variety of important flaws. First, Mr. Sampson
has testified that he was aware of concerns on the part of Larry Thompson, who served as a
deputy attorney general during President Bush’s first term, over Mr. McKay’s conduct in
connection with an investigation into the murder of an assistant U.S. Attorney prior to 2005
Although Mr. Sampson does not recall precisely why Mr. McKay first appeared on the list,”* this
may well have been the reason.

More important, the key question is not why Mr. McKay first appeared on the list, but
why he stayed on the list, and why Attorney General Gonzales eventually accepted his staff’s
consensus recommendation that he be dismissed. The answer to that question seems consistent
with the Department’s explanation. For example, as the record shows, Mr. McKay’s
insubordination on information-sharing was clear, directly involved Deputy Attorney General
McNulty, who had invested a good deal of time in the issue, and was unmistakably troubling to
Mr. McNulty, on whose views Attorney General Gonzales said he most relied.” That Mr.
McKay’s insubordination on this issue would have exposed him to dismissal as an at-will,
political appointee is readily apparent. As Mr. Margolis, the person responsible for the
Department’s misconduct dismissals, put it:

[T]f he didn't have a -- if he didn't have an adequate explanation to me, if I'm
making the calls, then 1 don't -- | am not certain [ would give him a second
chance. This isn't, you know, Douglas factors for a career government employee.

% Sampson IT Int. Tr. at 45-47; Sampson III Int. Tr. at 78-80.
** Sampson I11 Int. Tr, at 79.
% See, e.g., McNulty Int. Tr. at 125, 211-18; Margolis Int. Tr. at 263; Attorney General Hrg. Tr. at 66.
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That kind of insubordination, if true, might be a capital offense to me. It might
very well be a capital offense.”®

And so it appears to have been.

Third, and most important in the instant context, regardless of how or why Mr. McKay
first appeared on the list, regardless of how or why Mr. McKay stayed on the list, and even
regardless of whether Ms. Miers asked Mr. McKay questions about his decision in the
gubernatorial race case, the record establishes that neither Ms. Miers nor anyone else at the
White House identified Mr. McKay to the Department as a candidate for dismissal.

We should not, moreover, let the majority’s attempt to spin the Washington gubernatorial
race issue go at that. The majority is mistaken to assume that any concern about Mr. McKay’s
action in that case would necessarily have been partisan in motivation. On the contrary, the
accusations in that case were of serious misconduct in a closely contested election involving the
highest office in a State. This is a vital area of concern for law enforcement and the public,
regardless of the party involved. As quoted in the record, the allegations included that:

1. Over 1,000 felons cast illegal votes;

2. At least 45 votes were cast in the name of deceased persons, at least 15 people
voted twice, and at least 2 non-citizens voted;

3. More than 660 unverified provisional ballots were inserted into tabulating
machines at the polls;

4. Some signatures collected by party workers to validate provisional ballots were
apparently forged;

5. Almost 900 more absentee ballots were counted in King County than the
number of registered voters who sent in absentee ballots;

6. King County reconciliation records from the year 2000 general election are
missing;

7. Election officials illegally modified — enhanced — ballots;

8. Selected absentee ballots were set aside and not counted; voters who were
disenfranchised were not notified.

9. There was an apparent organized effort to register voters who had been judged
mentally incompetent;

10. King County election officials have been unable to reconcile polling place
results and are withholding election results to cover up error and possible fraud;

% Margolis Int. Tr. at 134.
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11. King County illegally registered individuals who gave the County Courthouse
as their residence and mailing address; and

12. King County illegally registered individuals who gave invalid residence
addresses.”

We offer no opinion on the merits of these allegations. We do, however, emphasize that
Mr. McKay was a candidate for a federal judgeship when Ms, Miers reportedly questioned him
about his handling of the case. Questions about Mr. McKay’s decision on whether to pursue a
judicial remedy, when confronted with these kinds of accusations, were more than pertinent to
the evaluation of whether he had the mettle to be a federal judge who would be responsible for
overseeing the judicial consideration of such a case.

We also emphasize that it is eminently reasonable for citizens to bring to their
government such serious questions concerning vote fraud as those advanced in the wake of the
Washington gubernatorial race. Indeed, it is a civic duty. Moreover, it is the duty of officials at
the White House and at the Department, consistent with Article 11 of the Constitution and the
statutes of the land, to receive information concerning alleged criminal activity in this and other
areas, and to explore diligently whether that information has merit. That citizens from
Washington or officials within the White House would or might have passed on to the
Department concerns about the vote fraud allegations described above ought not to be
“criminalized” by the majority. Rather, such sharing of information ought to be encouraged —
regardless of whether the allegations point to potential criminal activity by one political party or
another. We believe that the truest cause for concern in this regard is not the referral of
information to or within the government, but the majority’s one-sided, high-stakes attack on the
referral, receipt, and consideration of information by Republicans that might point to criminal
activities by the majority’s members or associates. One of the last things this investigation
should do is chill the provision by citizens or the processing by government of information
concerning potential criminal activity in the electoral process.

c. The cases of Steve Biskupic, Todd Graves and
Leura Canary

The majority also seeks to cast aspersions on the Department’s actions or non-actions
with regard to Mr. Biskupic, Mr. Graves and Ms. Canary. Like the cases described above, these
cases, too, are spurious.

First and foremost, we again recur to the record evidence that no one at the White House
identified any of these individuals to the Department as a candidate for dismissal.

Second, with respect to Mr. Biskupic, the majority’s own concessions defeat their
accusations. The assertion with regard to Mr. Biskupic is that he appeared on one of Mr.
Sampson’s early dismissal lists, but that, after bringing several vote fraud and public corruption
cases, he was no longer on the list. The implication is that Mr. Biskupic delivered a quid pro quo

7 Sampson III Int. Tr. at 129-30.
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for his removal from the list. But as the majority concedes, “Mr. Biskupic has forcefully stated
that he did not ever know that he was on any Department of Justice firing list, and no evidence
reviewed by the Committee contradicts this statement.”™® Need we a constitutional confrontation
with the White House to reason out this issue? We think decidedly not.

The case with regard to Mr. Graves is similarly lacking. The majority’s suggestion is that
Mr. Graves was removed because he crossed swords with Bradley Schlozman and Main Justice
over the bringing of a vote fraud case in the Western District of Missouri, that the Department
replaced him with Mr. Schlozman in order to bring this case, and that the case was brought for
partisan reasons.” The Department witnesses, however, consistently have testified that the
Department never dismissed a U.S. Attorney in order to gain a partisan advantage in a particular
case.'” In addition, Mr. Sampson specifically testified that, to his recollection, Mr. Graves’s
resignation was not related to the U.S. Attorney review process Mr. Sampson led, but rather to
issues within Mr. Margolis’ area of responsibility — e.g., review of misconduct allegations
concerning U.S. Attorneys.'”" The record also establishes that Mr. Schlozman learned the news
of Mr. Graves’ departure only afier it became public, inquired sua sponte as to whether he might
serve as the interim U.S. Attorney, and obtained that position through a competitive interview
process in which Mr. Margolis played a prominent role."” Again, we do not believe we need a
constitutional confrontation with the White House to conclude our investigation into this issue.

Finally, with regard to Ms. Canary, the majority suggests that investigation of the
prosecution by Ms. Canary’s office of former Democrat governor Don Siegelman would help
facilitate the “clearing of the air” regarding whether the Department has engaged in partisan
prosecutions or other partisan activity. To begin with, there is no suggestion that Mr.
Siegelman’s prosecution had anything to do with the U.S. Attorney review process. Further, this
investigation has not heretofore focused on this issue, and an immediate leap to a constitutional
confrontation with the White House would not be a prudent way to proceed in any investigation
of this matter. Lastly, the Department has vehemently rebutted the majority’s suggestions,
stating, for example, that “[t]his case was brought by career prosecutors, following the May 2002
recusal of U.S. Attorney Leura Canary, based upon the law and the evidence.”® As the
Department has further explained:

* Majority Memorandum at 9.

% Majority Memorandum at 10. The majority also points to Mr. Schlozman’s bringing of several vote fraud cases
prior to the 2006 election, ostensibly in violation of Department policy. /d. The record makes clear, however, that
those prosecutions were not in violation of Department policy, and had been cleared as such by the career officials
expert in the implementation of the relevant policy. See, e.g., Senate Judiciary Committee Holds a Hearing on the
U.S. Attorney Firings at 7-8, 25-26, 56-57, 63-65 (June 5, 2007) (CQ Transcripts Wire) (“Schlozman/Graves Hrg.
Tr.”).

1% See, e.g., Attorney General Hrg. Tr. at 8, 12; Sampson II Int. Tr. at 75-76, 91-92; Sampson III Int. Tr. at 138, 142;
Goodling Hrg. Tr. at 14-15; House Judiciary Committee Subcommittee on Commercial and Administrative Law at
12, (June 21 2007) (CQ Transcripts Wire) (“McNulty Hrg. Tr.”); McNulty Int. Tr. at 95-98, 299-300; Margolis Int.
Tr. at 205-06; Mercer Int. Tr. at 225-26; Transcript of Interview with Mary Beth Buchanan at 182-83 (June 15,
2007) (“Buchanan Int. Tr.”") (We note that certain pages of Ms. Buchanan's interview transcript contain corrections
per Ms. Buchanan’s submitted corrections.).

1% Sampson 111 Int. Tr. at 101.

192 Sampson [T Int. Tr. at 107-08, 113-115, 153-54; Schlozman/Graves Hrg. Tr. at 53.

1% Letter from Brian A. Benczkowski, Principal Deputy Assistant Attorney General, to the Honorable John Conyers,
Ir., at 2-3 (September 4, 2007).
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The focus of recent controversy has been a May 2007 affidavit signed by Alabama
attorney Jill Simpson. Ms. Simpson signed the affidavit almost a year after Mr.
Siegelman’s conviction, and it has never been filed in the case. In the affidavit, Ms.
Simpson claims to have overheard statements she attributes to U.S. Attorney Leura
Canary’s husband . . . .

At the time Ms. Simpson alleges the purported statements were made, Mr. Siegelman was
already under federal investigation. The existence of the investigation had been widely
reported in newspapers and television reports, some released more than ten months
before the alleged conversation. The alleged conversation described by Ms. Simpson has
been denied by all of the alleged participants except Ms. Simpson. Indeed, even Mr.
Siegelman states that Ms. Simpson’s affidavit is false as it relates to him. Moreover,
according to Ms. Simpson, she met with Mr. Siegelman and his co-defendant Richard
Scrushy for several months before signing the statement at their urging. She also claims
to have provided legal advice to them. She contends she drafted but did not sign a )
motion filed by Mr. Scrushy seeking to have the federal judge removed from the case. **!

Again, we are concerned that the majority may be manipulating insufficiently founded
allegations, not in an attempt to uncover genuine wrongdoing, but in an effort to tar the current
Republican administration and chill the referral, receipt, consideration, and prosecutions of
matters involving public corruption and vote fraud by Democrats. Such manipulation and abuse
of this body’s authority and proceedings would be beneath the dignity of this body, and provide
no basis for provoking a constitutional confrontation with the White House.

c. Summary of the White House's role and pervasive flaws in the
majority’s analysis

Consistent with the Department’s original explanation, and based on the ample evidence
we have gathered from the Department, the U.S. Attorney resignations do not appear to have
been associated with undue partisan influence from the White House. We thus see no need for a
constitutional confrontation to understand the White House’s role. The majority’s insistence that
such a confrontation should be sought rests largely on three, principal flaws in their approach to
this matter.

First, the majority ignores the voluminous evidence of innocence contained in the record
we have compiled. We encourage the members of the House to review the entire record, so that
they do not repeat this error. Further, so that as much of this evidence is placed before the public
as 1s possible at this time, we include in an appendix to these views: (1) those portions of the
House and Senate hearing record that are important to an understanding of what truly happened
in this matter; and (2) those portions of the interview record that we cite specifically herein.

We summarize what this evidence tells us in these views, both above, with regard to the
White House’s role, and below, with regard to what happened more strictly within the
Department. The evidence which we attach runs into the hundreds of pages, and the interview

14
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and hearing record as a whole runs into the thousands of pages of testimony addressing the issues
in this matter. We believe that open-minded, impartial individuals reviewing this evidence will
come to the position we have, that there appears to have been no wrongdoing in the U.S.
Attorney dismissals.

Second, the majority maintains that testimony offered by the Department witnesses is not
credible. We do not believe, however, that there is a significant basis to question the credibility
of the witnesses. Rather, we suspect that the majority simply does not wish to believe the truth
of what it has heard.

Many indicia, for example, point to the credibility of the key witness, Mr. Sampson. We
begin with the question of whether Mr. Sampson ever appears to have attempted to mislead
Congress, and thus might appear to be an untruthful witness.

Allegations to this effect began with the perception that Mr. Sampson may have denied
information about White House involvement to Mr. McNulty and Mr. Moschella as they
prepared respectively to testify before the Senate in February 2007 and the House in March
2007. There is no clear evidence, however, that either White House or Department personnel
were involved in any improper activity in encouraging or conducting the review of U.S.
Attorneys or seeking their resignation. Thus, it seems more likely than not that Mr. Sampson
perceived no need to cover up any facts about either White House involvement or other issues.

At the same time, moreover, we have clear evidence that, promptly after Mr. Moschella’s
hearing, Mr. Sampson not only searched for but disclosed the very evidence that confirmed that
White House involvement was more extensive than Congress had been given to believe through
Mr. McNulty’s and Mr. Moschella’s appearances.'” Had Mr. Sampson been inclined to cover
up those facts prior to those appearances, it would seem fairly inexplicable that, immediately
after those appearances were concluded, and aware that Congress had been under-informed, he
would have shared the damaging information known to him with anyone. Rather, he would
more likely have attempted to keep to himself the evidence in his possession, thus maximizing
the likelihood that it would remain hidden.

In addition, there was no great incentive for Mr. Sampson to lie in this matter. On the
contrary, he had every professional interest as a lawyer in telling the truth and being perceived to
tell the truth. Mr. Sampson voluntarily agreed to testify in a withering all-day hearing before the
Senate committee and three subsequent, comprehensive interviews by staff of both committees.
He did so in circumstances that should have alerted him fully that he might be subjected to direct
questioning concerning his alleged failure to completely inform Mr. McNulty and Mr. Moschella
or otherwise provide information fully and truthfully, and that any intentional misleading of
Congress in his hearing or interviews could subject him to criminal sanctions. Had Mr. Sampson
truly intended through his preparation of Mr. McNulty and Mr. Moschella or his own testimony
to mislead Congress in any way, it is much more likely that he would have resisted any voluntary
appearance to explain his part in that preparation, and quite probable that he would have invoked
his Fifth Amendment rights instead.

1% See, e.g., Sampson I Int. Tr. at 97-98; Margolis Int. Tr. at 81-83.
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We also find significant the testimony of David Margolis concerning Mr. Sampson, as
well as the behavioral indicia of truthfulness manifested by Mr. Sampson during his staff
interviews. Mr. Margolis, the Associate Deputy Attorney General, highest ranking career
official at the Department, and a Department veteran of 42 years, testified that Mr. Sampson was
aman of high integrity who had repeatedly taken the high road in matters on which they had
worked together, even when it cost him politically or was otherwise difficult to do so0.' Mr.
Margolis, an apparently gruff and no-nonsense career official close to retirement, would seem to
have neither the disposition nor the incentive to be anything other than entirely truthful in his
assessment of Mr. Sampson. As for Mr. Sampson’s interview testimony, which was exhaustive,
it appeared to be candid, forthright, and lacking in any of the evasiveness, nervousness, self-
contradiction, or other manifestations that might indicate that Mr. Sampson was attempting to lie.
When asked directly at the conclusion of one interview whether he had ever intended to mislead
or withhold needed information from Congress, Mr. Sampson immediately, authoritatively, and
categorically stated that he had not, showing no signs of mendacity whatsoever.'”” We believe
that to have been consistent with his disposition throughout this investigation.

In addition, as noted above with regard to the testimony of Mr. Sampson, Attorney
General Gonzales and Ms. Goodling, each of these witnesses testified against the backdrop of an
evolving record, with a disunity of interests. Their testimony, however, was consistent.
Moreover, Ms. Goodling and Attorney General Gonzales, like Mr. Sampson, stood to lose a
great deal by any attempt to lie to the Committee. As mentioned above, only by lying could Ms.
Goodling have lost the immunity from prosecution that was the key to obtaining her testimony.
It is extremely doubtful that she would have risked that benefit. Attorney General Gonzales,
moreover, testified at a time when he was committed to remain at the Department and fix
whatever problems the Committee’s investigation revealed. Key to his success in that tenure and
those efforts was his credibility before Congress, the Department and the public. Likewise, he
testified while supporting as the Department’s head the production of voluminous testimonial
and documentary evidence from the Department and its officials, and having independently
referred these matters to the Department’s Office of the Inspector General and Office of
Professional Responsibility.\®® He surely knew that any attempt to offer false testimony to the
Committee could easily be revealed by the content of evidence that was yet to be produced by
others, and would be heavily scrutinized by Congress, the public and the very Department
investigative bodies that he had engaged.

We similarly found all of the other Department witnesses to be credible. And, again, we
emphasize that Mr. Sampson and each of the other witnesses did not only testify under oath or
threat of criminal sanction for falsehood. Each of them did so knowing that a voluminous
documentary trail and testimonial record had been and would continue to be produced,
containing evidence that might well contradict any falsehood they might offer. They also faced a
Congress that they must have known would surely not let pass even a whiff of falsehood, given
the heated rhetoric of the majority as it pursued its investigation of this case.

1% Margolis Int. Tr. at 307-11.

107 Sampson 11 Int. Tr. at 94.

"% See, e.g., Attorney Gen. Hrg. Tr. at 8; Gonzales Testifies before Senate Panel at 23, 83 (April 19, 2007) (CQ
Transcripts Wire) (“Attorney General Senate Hrg. Tr.”).
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Third, the majority claims that no one at the Department will say who put the U.S.
Attorneys on the dismissal list. This claim, too, is spurious. Mr. Sampson, of course, put the
names on the list, as he admits. As to who caused him to put each name on the list, it is clear that
we know to a reasonable certainty who put Kevin Ryan and Margaret Chiara on the list (i.e.,
David Margolis and Paul McNulty).'” We also know to a certainty that numerous senior
Department officials whom Mr. Sampson consulted during the process were aware of and shared
the concerns over immigration and gun prosecutions that led to Carol Lam being on the list.""
Likewise, we know that Bud Cummins appeared on the list to allow an opportunity for Mr.
Griffin to serve, and there is no serious allegation of undue partisanship in this dismissal. We do
not know to a precise certainty who caused Mr. Sampson to put Mr. Bogden, Mr. Charlton, Mr.
Iglesias, and Mr. McKay on the list. However, we do know that senior Department officials
whom Mr. Sampson consulted were aware of the performance issues that caused them to be
dismi§§lcd by Attorney General Gonzales following the opportunity for these officials to provide
nput.

Most important, of course, we know from Mr. Sampson’s testimony and the testimony of
other Department officials that the White House did not cause Mr. Sampson to put the names of
the dismissed U.S. Attorneys on the list, with perhaps the modest exception of Mr. Cummins.
That is because the White House never identified any of the other U.S. Attorneys to the
Department’s officials as possible candidates for dismissal.'?

In short, the precise details of who caused Mr. Sampson to put each and every person on
the list are to some extent known, and to some extent lost in the mists of imperfect memories.
There is no need, however, for White House testimony to establish whether it was the White
House who caused the names to be put on the list.

For the above reasons, we find no need to pursue procedures to compel further White
House testimony or document production. The voluminous evidence already at hand sufficiently
demonstrates that the White House’s role was not improper.

"% See, e.g., Margolis Int. Tr. at 39-45, 118; McNulty Int. Tr. at 22-23, 41; Sampson Senate Hrg, Tr. at 96, 140

19 See, e.g., McNulty Int. Tr. at 14, 27-28, 84, 86, 230-31, 255; Mercer Int. Tr. at 43, 53, 66, 100-05, 107, 114-17,
139-41, 165; Margolis Int. Tr. at 54, 75, 144-45, 233; Sampson I Int. Tr. at 10-15; Buchanan Int. Tr. at 25-26, 48-
49, 54-55, 58-59, 164-65, 181-82; see also McNulty Int. Tr. at 193 (discussing knowledge other U.S. attorneys had
of Ms. Lam’s issues).

M See, e.g, McNulty Int. Tr. at 28-29, 53-54, 58-59, 60-61, 125, 158-61, 206-08, 211-18, 222-26, 231; Margolis
Int. Tr. at 132-34, 136; Mercer Int. Tr. at 161-63, 172-74, 230; Buchanan Int. Tr. at 76-77, 80, 100-06, 189;
Sampson I Int. Tr. at 22-23, 28-29, 121-23, 144-46, 148-50. We note that, although the reasons given for Mr.
Bogden's dismissal never advanced beyond general assertions that more vigorous leadership was desired in his
office, the majority does not assert with vigor that Mr. Bogden was dismissed for partisan reasons. See, e.g,
McNulty Int. Tr. at 208-10. We also note that the evidence of Mr. Charlton’s insubordination was at least as
significant as that concerning Mr. McKay. Finally, the record is clear that Mr. Iglesias had lost the confidence of his
Senatorial sponsor, and that others were aware of concerns regarding him. Given the always tenuous nature of at-
will, political employment, it is not hard to understand why Mr. Iglesias lost his position, and, based on the evidence
discussed above, it is quite difficult to conclude that his dismissal was rooted in partisan action by the Department or
the White House, rather than his own performance.

112 See, e.g., Sampson 111 Int. Tr. at 122-26; Attomey General Hrg. Tr. at 13; Goodling Hrg. Tr. at 8; McNulty Int.
Tr. at 132; Margolis Int. Tr. at 79-81; Mercer Int. Tr. at 141-42; Buchanan Int. Tr. at 151-52.
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2. The Process at the Department of Justice.

To provide a complete context, we also summarize what overall conclusions the evidence
supports concerning events at the Department of Justice. Those conclusions are that: (1)
consistent with the Department’s original explanation, the dismissals, with the exception of Mr.
Cummins’s, were requested by the Department based on performance reasons; and (2) the
dismissals were concomitantly not sought by the Department to gain partisan advantage.

The Department’s explanation that the dismissals of the U.S. Attorneys were
performance-related was well substantiated during document review, hearings and interviews
post-dating Mr. McNulty’s and Mr. Moschella’s testimony at their February and March hearings.
During the interviews, for example, numerous witnesses were asked questions regarding the
performance issues that were related to the requests. The witnesses provided a substantial
amount of credible information concerning the performance grounds at issue.” We do not
believe that, at this point, there is significant reason to doubt the Department’s performance-
based explanation of the dismissals, particularly given the always delicate hold on employment
that any political employee must expect, and the very high level of performance that any U.S.
Attorney must achieve in order to best discharge his or her duties in the service of the President.

This is, moreover, consistent with the testimony of both Attorney General Gonzales and
Deputy Attorney General McNulty regarding their re-evaluation of the requests for resignations
after the eruption of this controversy. As both officials explained, following a reconsideration of
whether the U.S. Attorneys should have been requested to resign based on performance
considerations, they re-concluded that the requests were justified on these grounds, and that they
therefore continued to stand by the resignations.'™*

a. The initiation of the process

As stated above, the process of reviewing U.S. Attorneys was stimulated by an initial
inquiry by Ms. Miers concerning all of the U.S. Attorneys as the Bush Administration began its
second term. The Department, through Mr. Sampson, pretermitted consideration of whether all
U.S. Attorneys might be changed. Mr. Sampson also suggested, however, that a more limited
review be conducted, and that review was allowed to proceed.

[t is possible that Attorney General Gonzales knew something of the history of the
process from the very outset, given his position as White House Counsel in late 2004 and into
2005. Attorney General Gonzales certainly testified that he became aware of the process at some
carly point, but he indicated that he simply delegated responsibility over the process to Mr.
Sampson, who was then his chief of staff.'"’

In delegating the matter to Mr. Sampson, Attorney General Gonzales testified that he
understood that Mr. Sampson would coordinate with appropriate senior officials at the

3 See, e.g., McNulty Int. Tr. at 27, 84-89, 206-229.
""" See, e.g., McNulty Int. Tr. at 291-92.
'3 See, e.g., Attorney General Hrg, Tr. at 9.
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Department, in order to gather relevant and sufficient information.""® Mr. Gonzales did not,

however, probe the degree to which Mr. Sampson actually did so. In hindsight, it appears that,
although Mr. Sampson did confer with the appropriate senior officials, he did so in a way that
was overly casual, unstructured and undocumented.'””

b. Mr. Sampson’s discharge of the review

At the outset, Mr. Sampson consulted at least briefly with Mr. Margolis, the Associate
Deputy Attorney General and top career official in the Department, who was very
knowledgeable about U.S. Attorneys and matters concerning them.''® Mr. Sampson also
consulted early on with Mr. Comey, the Deputy Attorney General until August 2005, and Mr.
Mercer, who was the Principal Associate Deputy Attorney General and later Associate Attorney
General, and Ms. Buchanan, then-Director of EOUSA.'" At some later point, Mr. Sampson
consulted Deputy Attorney General McNulty, and by at least October 2006 he also consulted Mr.
McNulty’s chief of staff, Mr. Elston.'** Finally, Mr. Sampson also contacted Mr. Battle, who
succeeded Ms. Buchanan as Director of EQUSA, as well as Ms. Goodling."*'

Individuals in this group, to varying degrees, discussed with Mr. Sampson some U.S.
Attorneys who presented performance-related problems for the Department.' Each was in a
position to know information important to a senior-management-level evaluation of U.S.
Attorneys and decisions regarding whether to remove any U.S. Attorneys.'> None, however,
recalled being engaged in any more than sporadic communications with Mr. Sampson about the
individuals considered, and Mr. Sampson kept no significant documentation of the input he
gathered.'* In addition the individuals Mr. Sampson contacted generally were not fully aware of
who else might be participating in the process.'”

In carrying out the review, Mr. Sampson kept a simple, running list of all of the U.S.
Attorneys in the nation, marking in a simple way which ones appeared to be candidates for
removal, based on his conversations with others.'*® Various U.S. Attorneys were marked and
unmarked over time, as Mr. Sampson’s brief inquiries produced relevant information. By late
2006, Mr. Sampson believed that he had reached a consensus over who should be included in the
final group of U.S. Attorneys whose resignations should be requested.”” No formal evaluation
was conducted, and no probing examination of any underlying documentation, elicitation of

115 See, e.g., id. at 9-10.

17 See, e.g., id. at 8.

'8 See, e.g., Margolis Int. Tr. at 33-36, 39-42

19 See, ¢.g., Sampson [ Int. Tr. at 112; Mercer Int. Tr. at 79-80; Buchanan Int. Tr. at 17.

' See, e.g., McNulty Int. Tr. at 15; Sampson I Int. Tr. at 113; Elston Int. Tr. at 26-27.

" See, e.g., Sampson I Int. Tr. at 113.

22 See, e.g., Margolis Int. Tr. at 39-42; Mercer Int. Tr. at 93-99; McNulty Int. Tr. at 15, 23-24; Elston Int. Tr. at 26-
27, 33-37; Buchanan Int. Tr. at 17-18; Sampson Int. I Tr. at 130.

123 Gee, ¢.g., McNulty Int. Tr. at 8-10, 26-27; Margolis Int. Tr. at 9-11, 55; Elston Int. Tr. at 18-22, 31; Buchanan Int.
Tr. at 7-9; Transcript of Interview with Michael A. Battle at 15-16 (Apr. 12, 2007).

1 See, e.g., McNulty Int. Tr. at 15, 23-24; Margolis Int. Tr. at 52-53; Mercer Int. Tr. at 93-95, 114-115; Elston Int.
Tr. at 26-27, 33-35; Buchanan Int. at 17-19; Sampson I Int. Tr. at 51-52, 110-13.

1 See, e.g., Margolis Int. Tr. at 53; Mercer Int. Tr. at 99-100; Elston Int. Tr. at 30.

"% See, e.g., Sampson I Int. Tr. at 37-40, 94-95,

127 See, e.g., Sampson Senate Hrg, Tr. at 8-9, 93-95, 121,
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thorough and detailed knowledge from the above officials or any other Department officials, or
discussions with the concerned U.S. Attorneys themselves about the looming requests for their
resignations ever appears to have been undertaken.

c. Mr. Gonzales’s role in the decision to request resignations

Attorney General Gonzales had intermittent, brief discussions about the process with Mr.
Sampson, through which he was occasionally updated on the status of the process.'” Mr.
Sampson only recalled Attorney General Gonzales being particularly involved in deliberations at
the very end of the process.'” Tt is agreed that the results of the process were presented to Mr.
Gonzales on November 27, 2006, via the consensus recommendations that Mr. Sampson had
informally assembled. Before or as part and parcel of that meeting, it became apparent that each
of the senior Department officials involved, including Mr. McNulty, Mr. Margolis and the other
officials whom Mr. Sampson had consulted and who were then serving, concurred in the
recommendations. "’

Attorney General Gonzales did not probe the recommendations at the November 27™
meeting‘]3 ! In a number of cases, however, he found the recommendations to be corroborated by
his own understanding of a given U.S. Attorney’s performance.”” For example, in the case of
Mr. Iglesias, based at least on conversations in April and October 2006, it appears that Mr.
Gonzales was aware that Mr. Iglesias had lost the confidence of his sponsor, Senator Domenici,
who appeared to believe that Mr. Iglesias was in over his head in the post he occupied.'”
Documents in the matter, as well as press reports, suggest that Senator Domenici specifically
discussed with Attorney General Gonzales his concerns over Mr. Iglesias’s performance.'*

Mr. Gonzales attested that he himself made the decisions to seek removals, and that he
made them based on the recommendations of staff.'** He did not recall, however, when he made
the decisions, although it is generally agreed that the November 27, 2006 meeting constituted a
final action meeting, and it would seem unusual if the decision had not been made that day."*® In
addition, Mr. Gonzales did not recall what grounds were given him in support of the
recommendations that Mr. Bogden and Ms. Chiara be asked to resign."*” Nevertheless, he
trusted the judgment of those who had contributed to the process, and decided to seek their
resignations along with the others."**

128 See, e.g., Attomey General Hrg. at 46,

' See, e.g., Sampson I Int. Tr. at 193-94.

B9 See, e.g., id. at 9.

Bl See, e.g., Attomey General Senate Hrg. Tr. at 53-54.

132 See id. at 53, 56.

153 See, e.g., Attomey General Hearing Tr. at 11-12; see also Attorney General Senate Hrg. Tr. at 13.

% Mr. McNulty similarly testified that, in early October of 2006, Sen. Domenici called him and briefly expressed
concerns over the performance of David Iglesias. See, e.g., McNulty Int. Tr. at 53-54. These concerns were that
Mr. Iglesias was not generally up to the job, was not getting things done, and was not the person for the job. /d. at
53. Mr. McNulty did not remember Sen. Domenici mentioning any specific cases. /d. Mr. McNulty also did not
remember Sen. Domenici specifically asking that Mr. Iglesias be terminated. /d. at 54.

133 See, e.¢., Attorney General Senate Hrg. Tr. at 22-23, 41.

13 See id. at 57-58, 61.

57 See id. at 27,29.

8 See, e.g., id at 14,22-23.
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d. Whether the Department acted for partisan reasons

Attorney General Gonzales himself recognized before us that this process was
insufficiently structured and managed, and Mr. Gonzales identified a number of additional
features to build into any such process undertaken in the future, in part based on input from
multiple meetings with the remaining 80-plus U.S. Attorneys.™* He disavowed repeatedly and
categorically that he and the Department ever sought the resignation of a U.S. Attorney to
interfclr::1 with litigation for partisan political reasons.*" Other witnesses testified to the same
effect.

For example, Mr. Margolis testified that the Department’s review of U.S. Attorney
performance was a welcome innovation, about which he was so excited that he did not stop
sufficiently to consider whether the methods by which it was conducted were sufficiently
rigorous."? He stated that he encouraged the process, and did not appear to have detected a
whiff of improper motive about the exercise."*

Thus, when asked whether he ever heard “anyone suggest that the terminations of these
eight U.S. Attorneys . . . or the request for their resignations . . . were to influence a political
corruption case,” Mr. Margolis answered:

Well, I’ve read newspaper articles after the fact, and I’ve read Iglesias’ public
statements after the fact and some statements from John McKay. But you don’t
mean that. You mean anybody in a position of authority. Absolutely not, and they
would get my sharp stick in the eye if they suggested that."**

When asked whether “you ever hear[d] from anyone in the administration, either at the
Department of Justice or the While House, that they were terminating these--or asking for the
resignations of these eight U.S. Attorneys in order to chill or jump-start a particular case,” Mr.
Margolis answered, simply and forthrightly: “No.” ¥

In addition, when Mr. Margolis was asked questions concerning a contact by a member
of the New Mexico congressional delegation that Mr. [glesias failed to report to the Department,
Mr. Margolis answered as follows:

% See, e.g., Attorey General Hrg. Tr. at 8-9, 28-29.

190 See, eg., id at 8, 12.

YL See, e.g., Sampson 111 Int. Tr. at 125-26; McNulty Int. Tr. at 299-300; Margolis Int. Tr. at 205-206; Buchanan Int.
Tr. at 182-83.

"2 See Margolis Int. Tr. at 34-35, 302-04, 306-07; see also id. at 298-300.

" See id. at 34, 72-74,205-06. The significance of Mr. Margolis’ testimony should not be underestimated. As
stated above, Mr. Margolis is a 42-year veteran of the Department. He has risen to the Department’s top career
position, has been a line prosecutor, has been heavily involved with criminal strike force activities, and is currently
the Department official responsible for determinations concerning the discharge of Department officials such as U.S.
Attorneys for misconduct. It is reasonable to conclude that Mr. Margolis, if anyone, would have detected whether
there was an odor of misconduct about the U.S. Attorney review process. He did not, and we find that to be a
significant indicia that there was no such misconduct.

" Margolis Int. Tr. at 203-06 (May 1, 2007).

" Jd. at 206.
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[ would be remiss if I didn’t point out that | am furious at Mr. Iglesias for not
reporting that. And I don't think I’d be sitting here answering questions if he had
reported that, because the way we react at the department when something like
that comes up is, we run the other way to make sure that nobody thinks we're
fixing the case. So that’s unforgivable, and his explanation was unforgivable. His
explanation was, oh, this guy was my mentor. That’s what — we hold out an
independent U.S. Attorney to the public. To say, oh, well, I'm not going to follow
the rules if T like this guy or something like that, I am furious about that.'**

In part on the basis of this failure of Mr. [glesias’s, and also on the basis of his view that he
himself could have easily have ensured a more robust review and removal process, Mr. Margolis
assigned the greatest shares of responsibility for this entire controversy to Mr. Iglesias and
himself, ¥’

Ms. Buchanan’s testimony provided another fitting example concerning whether
improper partisanship may have played a role in the Administration’s dealings with U.S.
Attorneys, particularly since she is not only a U.S. Attorney, but a former head of EOUSA:

Nobody ever suggested to me who should be considered for investigation or
prosecution within the Western District of Pennsylvania. | am not aware of any
United States attorney in any district who the Department has made suggestions
with regard to who should or should not be investigated. Never in my career at
the Department of Justice have [ ever heard politics of a defendant to ever be
taken into consideration in whether an individual should be investigated. It is
offensive for anyone to suggest otherwise.'**

As a final example, we note that Deputy Attorney General McNulty categorically denied
ever having heard anyone from the Department or the White House advocate during the process
that a U.S. Attorney be removed to impede or spur a political prosecution.* And, as discussed
above, other direct and circumstantial evidence also is to the same effect. This includes the
evidence that in every district, other than the Eastern District of Arkansas, a non-political, career
official replaced the resigning U.S. Attorney.

In hindsight, it certainly seems clear that Attorney General Gonzales and other members
of the Department’s leadership should have focused more on this process, its execution, its
results, and its potential for adverse fallout.*® Attorney General Gonzales himself admitted that.
However, it appears that he did not personally focus on or engage in the process for
understandable reasons. Mr. Gonzales, like others in this process, simply did not believe that
this process was of sufficient relative priority, compared to the myriad other vital duties of the
Department, to merit more attention, and he entrusted it to the responsibility of others more

4 1 at 130.

"7 1d. at 130, 171, 302-04, 306-07.

"8 Buchanan Int. Tr. at 182-83.

" McNulty Int. Tr. at 299-300.

' See, e.g., Attorney General Hrg. Tr. at 8; Attorney General Senate Hr, at 10.
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familiar with the details of U.S. Attorney standards and performance as well as personnel matters
in general. Attorney General Gonzales and others in the Department seemed to have taken as a
given that the bar for the dismissal of a U.S. Attorney was very low, given that each U.S.
Attorney is an at-will, political appointee of the President’s.">" Further, as Mr. Margolis put it,
the idea of reviewing the performance of U.S. Attorneys to determine where the Department
could do better over the remainder ot a Presidential term was a good one that for whatever
reason had never before been tried."™ In their enthusiasm to implement this sound and
straightforward idea, it simply did not occur to officials such as Mr. Margolis that there was a
need for additional procedure to strengthen the process and protect it against any potential for
corrupt influence or the perception, however erroneous, of such influence.'™ There was,
moreover, no sign of actual impropriety that would have put Department officials on the alert for
aneed to do more to strengthen and protect the process.

Allegations, of course, have been made that the White House was the real force behind
the review and removal of U.S. Attorneys. We do not believe that to be the case, consistent with
all of the above discussion. After having reviewed the extensive evidence to date, we believe
that the process was instead more like that described by, for example, Deputy Attorney General
McNulty during his interview. As he put it:

Even with all those e-mails that I have now come to understand and sce, the
extensive back and forth that existed between Kyle and the White House and so
forth, I still understand the process at its final stage having -- requiring an
initiative by the Department to identify who these individuals are and put them
together in a list and then send them to the White House.

As I sit here today, my view is that if Kyle had decided not to do that or just never
gotten around to it, we may have not done this. So that is why I still see it as being
something lhe Departmenl initiated when it went forward with putting together
those names.'

There is, of course, a great deal more testimonial and documentary evidence in this
matter than we have cited directly herein. The thrust of that evidence, however, is consistent
with the above. We attach much of that evidence to these views in an appendix.'® It would only
be by ignoring the voluminous exculpatory evidence and the credibility of the witnesses, and by
exaggerating the importance of minor discrepancies and gaps in the witnesses’ testimony and the
documents, that we might even consider a genuine possibility that the information subpoenaed
from the White House might be necessary to a sufficient understanding of the matter. We find

Bl Attorney General Hrg. Tr. at 40, 78; Sampson Senate Hrg. Tr. at 9; Margolis Int. Tr. at 306.

52 Margolis Int. Tr. at 34-35, 243-42, 298-300.

153 See, e.g., id. at 306.

™ 1d at49.

%> To avoid any confusion as to the extent of the evidence on which we rely in these views, we also hereby
incorporate by reference the entire body of documentary and testimonial evidence we have received in this matter,
whether through hearings, interviews or document productions by the Department of Justice, the Republican
National Committee, or any other source. Our views of the evidence are based, not just on the pieces of evidence
cited specifically in these views, or on other portions of the hearing and interview record contained in the appendix,
but also on our review of the entire body of the evidence which we have received.
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the witnesses to be credible, however, as discussed above, and as befits such senior Department
of Justice officials. Moreover, we do not believe that even an exaggerated emphasis on the gaps
and minor discrepancies in the details of the testimony or documents or the memories of the
witnesses would be sufficient to help us overcome the demands, discussed below, placed upon us
by caselaw in attempting to overcome the President’s assertion of executive privilege.

There, in short, stands our understanding of this affair. We recognize that, although we
have gathered an enormous quantity of evidence in this matter, there remain some gaps in our
knowledge of the details. These gaps, however, are neither critical nor particularly important to
our understanding of what matters in the instant context. The question is whether we need to
know more from the White House and Ms. Miers about the White House’s role in the
resignations process to determine sufficiently whether that role was nefarious. The answer to
that question is “No.” The White House’s key Department contact, Mr. Sampson, specifically
refuted the allegation that the White House’s role was in any way untoward. The testimony of
other witnesses, including, for example, that of Attorney General Gonzales, Deputy Attorney
General McNulty, David Margolis, Ms. Goodling, Mr. Friedrich, and Ms. Buchanan,
corroborates Mr. Sampson’s. Mr. Sampson’s testimony also is corroborated by the
documentation we have of communications between the Department and the White House, none
of which shows the White House seeking the resignation of a U.S. Attorney to seek a partisan
advantage, and some of which specifically demonstrates Ms. Miers’s view that the dismissals
were performance-based."® Other direct and circumstantial evidence points the same way.

To conclude, then, we may not yet know every jot and tittle about who told Kyle
Sampson what and when. We may not yet know in every case, for example, whose information
put whom, and when, on the list of U.S. Attorneys whose resignations might be sought.
Likewise, we may not yet know every word that was exchanged between the Department and the
White House. We do know, however, what counts. That is that the White House’s role in this
process was not substantial, was primarily passive, and was free of any attempt to seek
resignations in order to obtain a partisan advantage in any case or investigation or to accomplish
any other improper partisan purpose.

In this posture, we turn to a consideration of whether, under the applicable law, there is
any basis for us to believe that we might overcome the President’s claim of executive privilege
over Ms. Miers’s information and the subpoenaed White House documents. We preface this
discussion with the reminder that the White House asserts not only executive privilege, but that
Ms. Miers and Mr. Bolten cannot be prosecuted under 2 U.S.C. § 194 for contempt of Congress,
because the President has directed them to comply with his assertion of privilege. We articulate
no position on this argument by the Executive, because we believe that to do so is not necessary
to demonstrate that the House should refrain from a court battle over privilege in this matter. We
do note, however, that eminent Republican and Democrat authorities appear to believe that this
argument has substantial merit. Further, we emphasize that a court loss on this issue could deal a
heavy blow to the Congress” oversight authorities.

1% See OAG 1795-97 (e-mails dated January 16, 2007).
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IV.  Legal Precedent on Executive Privilege

Neither the congressional right to conduct investigations nor the Executive’s right to
resist disclosure of information to Congress is expressly granted by the Constitution. Given the
implicit nature of both rights, it is not surprising that members of the majority are advocating a
different view of the constitutional allocation of power than are the President and his legal
counsel. As neither political branch has incontestable authority to withhold information or force
its disgorgement, traditionally, these disputes have been settled through negotiation,
compromise, and sometimes capitulation by one side or the other. However, the U.S. Court of
Appeals for the District of Columbia Circuit’s decision in In re Sealed Case'” “heightens the
chances that a litigated dispute between Congress and the President will be resolved in the
President’s favor.”*®

The executive privilege embodying the President’s side of this allocation encompasses
several components. [n this case, the testimony and documents subpoenaed by the Committee
appear to be covered by the presidential communications privilege. Although this privilege has
not been invoked in litigation to the same extent as, for example, the deliberative process
privilege, cases from the U.S. Supreme Court and the D.C. Circuit have developed its contours.

The D.C. Circuit, in /n re Sealed Case, described the parameters of the presidential
communications privilege as follows, citing the Nixon cases:

The President can invoke the privilege when asked to produce documents or other
materials that reflect presidential decisionmaking and deliberations and that the
President believes should remain confidential. If the President does so, the
documents become presumptively privileged. However, the privilege is qualified,
not absolute, and can be overcome by an adequate showing of need. If a court
believes that an adequate showing of need has been demonstrated, it should then
proceed to review the documents in camera to excise non-relevant material. The
remaining relevant material should be released. Further, the President should be
given an opportunity to raise more particularized claims of privilege if a court
rules that the presidential communications privilege alone is not a sufficient basis
on which to withhold the document.'*

A. Purpose of the privilege

The Supreme Court has described the presidential communications privilege as
“fundamental to the operation of Government and inextricably rooted in the separation of powers
under the Constitution.”"® At its core, the presidential communications privilege is rooted in the
President’s “need for confidentiality in the communications of his office,”**! in order to

"7 121 F.3d 729 (D.C. Cir. 1997).

158 Nelson Lund & Douglas Cox, Executive Power and Governmental Attorney-Client Privilege: The Clinton
Legacy, 171]. L. & Politics 631, 661 (2001).

9" In re Sealed Case, 121 F.3d at 744-45.

' United States v. Nixon, 418 U.S. 683, 708 (1974).

' Jd. at 712-13.
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effectively and faithfully carry out his Article II duties and “to protect the effectiveness of the
executive decision-making process.”® If disclosure of certain communications to those outside
of the Executive Branch would impair the President’s ability to fulfill his constitutional duties or
result in impermissible involvement of other branches in the enforcement of the law, then the
President may understandably need to claim executive privilege to preserve his constitutional
prerogatives.

“Freedom of communication vital to fulfillment of the aims of wholesome relationships is
obtained only by removing the specter of compelled disclosure. . . . [Government] . . . needs
open but protected channels for the kind of plain talk that is essential to the quality of its
functioning. ' The Supreme Court has recognized,

[tlhe expectation of a President to the confidentiality of his conversations and
correspondence, like the claim of confidentiality of judicial deliberations, for
example, has all the values to which we accord deference for the privacy of all
citizens and, added to those values, is the necessity for protection of the public
interest in candid, objective, and even blunt or harsh opinions in Presidential
decisionmaking. A President and those who assist him must be free to explore
alternatives in the process of shaping policies and making decisions and to do so
in a way many would be unwilling to express except privately.'®*

Accordingly, it is beyond question that the separation of powers mandated by the
Constitution permits the President to refuse to disclose certain Executive Branch
communications under the doctrine of executive privilege, and that the President’s ability to
invoke the privilege is fundamental to his ability to fulfill his constitutionally prescribed duties.

B. Executive privilege covers communications that are not held directly with the
President

Of particular importance in this case, the D.C. Circuit has cleatly determined that the
presidential communications privilege covers communications made by presidential advisors in
the course of preparing advice for the President, even when such communications are not held
directly with the President.'® As the circuit reasoned in I re Sealed Case:

Presidential advisers do not explore alternatives only in conversations with the
President or pull their final advice to him out of thin air—if they do, their advice
is not likely to be worth much. Rather, the most valuable advisers will investigate
the factual context of a problem in detail, obtain input from all others with
significant expertise in the area, and perform detailed analyses of several different
policy options before coming to closure on a recommendation for the Chief
Executive. The President himself must make decisions relying substantially, if
not entirely, on the information and analysis supplied by advisers. . . . In the vast

12"y re Sealed Case, 121 F.3d at 742 (internal quotations omitted).

83 Carl Zeiss Stiftung v. V. E. B. Carl Zeiss, Jena, 40 FR.D. 318, 325 (D.D.C. 1966).
* Nixon, 418 U.S. at 708.
15 In re Sealed Case, 121 F.3d at 749-50, 752.
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majority of cases, few if any of the documents advisers generate in the course of
their own preparation for rendering advice to the President, other than documents
embodying their final recommendations, will ever enter the Oval Office. Yet
these pre-decisional documents are usually highly revealing as to the evolution of
advisers’ positions and as to the different policy options considered along the
way. If these materials are not protected by the presidential privilege, the
President’s access to candid and informed advice could well be significantly
circumscribed.'®®

Moreover, the D.C. Circuit has held that, in order “to provide sufficient elbow room for
advisers to obtain information from all knowledgeable sources,” the presidential communications
privilege “must also extend to communications authored or received in response to a solicitation
by members of a presidential adviser’s staff, since in many instances advisers must rely on their
staff to investigate an issue and formulate the advice to be given to the President.”™

At the same time, the D.C. Circuit has articulated limitations on how far the privilege
extends, indicating that the privilege covered only communications “authored or solicited and
received by members of an immediate White House adviser’s staff who have broad and
significant responsibility for investigating and formulating the advice to be given the President
on the particular matter to which the communications relate.”'® Thus, “[i]n particular, the
privilege should not extend to staff outside the White House in executive branch agencies,”'*
unless the communications were solicited and received by senior White House Officials.

Interestingly, /n re Sealed Case is analogous to the current situation, in that in that case
“the documents in question were generated in the course of advising the President in the exercise
of his appointment and removal power, a quintessential and non-delegable Presidential
power.”'’" Of the presidential appointment and removal power as it related to the subpoena, the
D.C. Circuit noted that:

In many instances, presidential powers and responsibilities, for example the duty
to take care that the laws are faithfully executed, can be exercised or performed
without the President’s direct involvement, pursuant to a presidential delegation
of power or statutory framework. But the President himself must directly exercise
the presidential power of appointment or removal. As a result, in this case there is
assurance that even if the President were not a party to the communications over
which the government is asserting presidential privilege, these communications
nonetheless are intimately connected to his presidential decisionmaking. In
addition, confidentiality is particularly critical in the appointment and removal
context; without it, accurate assessments of candidates and information on official
misconduct may not be forthcoming.'”!

% 1d. at 750.

7 1d. at 752.

168 Id

1 14,

'™ Id. at 752-53.

Id. (internal citations omifted).
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C. The standard of need necessary to overcome the privilege

Importantly, Presidential communications are “presumptively privileged.”"? In Nixon,
however, the Supreme Court held that this presumption could be overcome by a “demonstrated,
specific need for evidence in a pending criminal trial. ' The admitiedly nebulous
“demonstrated, specific need” requirement announced in Nixon was somewhat clarified in /n re
Sealed Case, which set forth a two-part standard.

Under In re Sealed Case, a party seeking to overcome a claim of presidential privilege
must demonstrate: (1) that each discrete group of the subpoenaed materials likely contains
important evidence, and (2) that this evidence is not available with due diligence elsewhere. “The
first component, likelihood of containing important evidence, means that the evidence sought
must be directly relevant to issues that are expected to be central to the trial. ™™ “The second
component, unavailability, reflects Nixon s insistence that privileged presidential
communications should not be treated as just another source of information.”'” Accordingly,
“[e]fforts should first be made to determine whether sufficient evidence can be obtained
elsewhere, and the subpoena’s proponent should be prepared to detail these efforts and explain
why evidence covered by the presidential privilege is still needed.”"”®

In short, “to overcome the presidential privilege it is necessary to demonstrate with
specificity why it is likely that the subpoenaed materials contain important evidence and why this
evidence, or equivalent evidence, is not practically available from another source.”"”” In Senate
Select Committee on Presidential Campaign Activities v. Nixon, the D.C. Circuit refused to
enforce a subpoena for tapes issued by the Senate Committee investigating illegal activities
connected to the 1972 election, on the grounds that the Senate Committee had not demonstrated
that the taple7s8 were “demonstrably critical to the responsible fulfillment of the Committee’s
functions.”

172 Nixon, 418 U.S. at 708 (citing Nixon v. Sirica, 487 F.2d 700, 717 (D.C. Cir. 1973)).
173
Id. at 713
'™ In re Sealed Case, 121 F.3d at 754.
" Jd. at 755.
" 1d.
' Id. at 754.
'8 498 F.2d 725, 731 (D.C. Cir. 1974).

-37-



136

D. Congressional investigations v. criminal proceedings

Most of the limited authority on the presidential communications privilege has come up
in the context of criminal investigations. There is still less guidance on how the factors balance
out in the context of a congressional investigation. However, a few observations can be made as
to how a court confronted with the enforcement of a congressional subpoena may analyze the
application of the privilege. Moreover, as legal scholars have noted, “[n]otwithstanding the [/n
re Sealed Case] court’s statement that the decision applies only in the context of judicial
proceedings, it would be surprising if the courts were to give the privilege a narrower scope in
the context of a [congressional] inquiry into the President’s policy-development process than it
has in the context of a serious criminal investigation. One reason for this is that Congress has
much less need for judicial supervision over presidential claims of privilege than the courts
themselves require.”™

How, then, might the factors play out in a case involving a congressional investigation?
We note, first, that in allowing a special counsel to overcome the privilege in the criminal
context, the courts have placed an emphasis on the importance of obtaining privileged
information in specific regard to the fair administration of criminal justice. Thus, the Supreme
Court has observed that, although the presidential communications privilege is constitutional in
nature, “[t]he right to the production of all evidence at a criminal trial similarly has constitutional
dimensions.”"™" A key factor in the Court’s decision to override the privilege in Nixon was the
need of the criminal justice system:

The need to develop all relevant facts in the adversary system is both fundamental
and comprehensive. The ends of criminal justice would be defeated if judgments
were to be founded on a partial or speculative presentation of the facts. The very
integrity of the judicial system and public confidence in the system depend on full
disclosure of all the facts, within the framework of the rules of evidence. To
ensure that justice is done, it is imperative to the function of courts that
compulsory process be available for the production of evidence needed either by
the prosecution or by the defense.'™"

An open question, therefore, is whether Congress’s need to overcome an assertion of executive
privilege is as great as the criminal justice system’s need to overcome an assertion of executive
privilege where criminal conduct is alleged.

In Senate Select Committee, the D.C. Circuit shed some light on the dimensions of
Congress’s need for privileged information. According to that decision, Congress’s need does
not turn on “the nature of the presidential conduct that the subpoenaed material might reveal, but,
instead, on the nature and appropriateness of the function in the performance of which the
material was sought, and the degree to which the material was necessary to its fulfillment.
Congress’s need for privileged material thus will be measured in court by the importance of the

»»182

' Lund, supra at 665.

¥ Nixon, 418 U.S. at 711.

" Nixon, 418 U.S. at 708.

182 Senate Select Comm., 498 F.2d at 731.
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material to the oversight Congress is conducting or the legislation Congress is considering.
Moreover, in assessing Congress’s need, the courts will consider the nature and appropriateness
of the oversight or legislation.

With regard to oversight there is fairly strong language in Senate Select Committee
stating that oversight would not override the privilege; however, that language is tempered by the
fact that the House already had the privileged material and the court therefore viewed the Senate
committee’s request as merely cumulative (although the court did note that the House’s
investigation was specifically related to its constitutional power to impeach).

With regard to legislation, the D.C. Circuit held that legislative interests would not
overcome the assertion of executive privilege:

There is a clear difference between Congress’s legislative tasks and the
responsibility of a grand jury, or any institution engaged in like functions. While
fact-finding by a legislative committee is undeniably a part of its task, legislative
Jjudgments normally depend more on the predicted consequences of proposed
legislative actions and their political acceptability, than on precise reconstruction
of past events; Congress frequently legislates on the basis of conflicting
information provided in its hearings. In contrast, the responsibility of the grand
jury turns entirely on its ability to determine whether there is probable cause to
believe that certain named individuals did or did not commit specific crimes . . . .
We see no comparable need in the legislative process, at least not in the
circumstances of this case.'**

Second, in Nixon, the Court relied on the fact that the frequency at which the privilege
would have to be put aside for criminal prosecutions was minor and, therefore, the Court could
not “conclude that advisers will be moved to temper the candor of their remarks by the
infrequent occasions of disclosure because of the possibility that such conversations will be
called for in the context of a criminal prosecution.”* The same may not be true of a
congressional investigation—it is possible that a court would find that congressional
investigations that call for privileged material are much more frequent than criminal prosecutions
that call for privileged material. Under this rationale, the courts may not be as willing to
override the privilege in the context of a congressional investigation, because doing so very well
could temper the candor of presidential advisors.

In sum, it appears that congressional efforts to use the judiciary (for example through the
criminal contempt statute) to attempt to overcome an assertion of executive privilege will likely
not be as successful as attempts by the criminal justice system. This is not to say that Congress
will never be successful in overcoming executive privilege through the court system; rather, it
means that, given the nature of Congress’s functions, it will not as often need privileged material
for the “precise reconstruction of past events,” and Congress must therefore tailor its privilege
battles with the Executive accordingly.

" 1d. at 732.
'8 Nixon, 418 U.S. at 712.
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V. Contempt of Congress is not the Appropriate Approach under the Circumstances

In light of the above, under the facts and law applicable here, it is not appropriate for the
Committee to recommend to the full House that either Harriet Miers or Joshua Bolten be held in
contempt of Congress. The Committee has already reviewed 8,500 pages of documents, held a
multitude of hearings and meetings, and heard and reviewed the testimony of over twenty
witnesses. It has not turned up any evidence that any of the U.S. Attorneys were asked to resign
for an improper purpose, much less due to improper partisan purposes of the White House.
Additionally, it would be inappropriate and unseemly to hold these individuals in contempt of
Congress—a misdemeanor crime—when there is a realistic possibility of pursuing a civil remedy
instead of criminal contempt. We also cannot overemphasize that, in terms of congressional
oversight prerogatives, an executive privilege battle could lead to a strengthening of the
presidential communications privilege that will necessarily weaken Congress’s ability in the
future to gain information from the Executive through compromise. Finally, if the full House
follows the recommendation of the majority of this Committee, it may be immersed in a
protracted court battle over executive privilege that will take years to bring to a resolution, while
the White House has on the table an offer that will allow the Committee to learn what senior
White House officials knew about the plan to replace certain U.S. Attorneys.

As the D.C. Circuit has observed, “*[t]he framers . . . expect[ed] that where conflicts in
scope of authority arose between the coordinate branches, a spirit of dynamic compromise would
promote resolution of the dispute in a manner most likely to result in efficient and effective
functioning of our governmental system.”™ For this reason, ““each branch should take
cognizance of an implicit constitutional mandate to seek optimal accommodation
through a realistic evaluation of the needs of the conflicting branches in the particular fact
situation.””'™ Similarly, Attorney General William French Smith observed that *[t]he
accommodation required is not simply an exchange of concessions or a test of political strength.
It is an obligation of each branch to make a principled effort to acknowledge, and if possible to
meet, the legitimate needs of the other branch.””'*’

Unfortunately, the Committee’s refusal to consider the offer of accommodation by the
White House, and its failure to offer any constructive alternatives of its own, have needlessly and
irresponsibly precipitated a constitutional confrontation between coordinate branches of
government of a kind the framers hoped we would work assiduously to avoid. There is no need
to hold either Ms. Miers or Mr. Bolten in contempt of Congress under the circumstances of this
investigation. Rather, there is a need for the majority to retreat from its approach.

A. The investigation has shown no wrongdoing or illegal activity in the
dismissals of U.S. Attorneys

As discussed above, the investigation to date, as it relates to the replacement of U.S.
Attorneys, has not produced any evidence of wrongdoing. The investigation has instead revealed

85 United States v. AT&T, 567 F.2d 121, 127 (D.C. Cir. 1977).
186
Id.
" Assertion of Executive Privilege in Response lo a Congressional Subpoena, 5 Op. O.L.C. 27, 31 (1981) (opinion
of Attorney General William French Smith).
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simply that the Department of Justice did a less than adequate job of managing the process by
which the U.S. Attorneys were selected to be asked to resign and of preparing certain
Department officials to testify before Congress. The investigation has also revealed that certain
lower level Department officials may have improperly taken political considerations into account
in the hiring of career employees. The Department’s Office of the Inspector General and Office
of Professional Responsibility are conducting an investigation into these revelations.

We support the investigation by OIG and OPR, and we await their final results. We
emphasize in the instant context, however, that this Committee’s and the Senate Judiciary
Committee’s investigations have not identified any weighty and credible evidence of
wrongdoing on the part of Department or White House officials in the dismissal of U.S.
Attorneys.

To the contrary, the evidence strongly supports the conclusion that the Department and
the White House engaged in no wrongdoing in seeking the U.S. Attorney resignations, consistent
with the Department’s and the White House’s longstanding explanations of the resignations.'®
For example, the evidence supports concluding that:

o The review of U.S. Attorney performance was simply part of an Administration-wide
review of the performance of political appointees after the 2004 general election.

o The White House generally left the review of U.S. Attorney performance to the
Department, and did not attempt to force the Department in any particular direction or
along any particular timeline that might be associated with any attempt to obtain
partisan advantages in particular Department cases or investigations.

e The White House did not request that the Department remove any specific individual
for reasons that might be associated with an attempt to obtain such a partisan
advantage.

o The Department replaced the resigning U.S. Attorneys with career prosecutors in
each office in which it has been suggested that either the Department or the White
House might have sought such a partisan advantage. This practice directly
contradicts the theory that either the Department or the White House was attempting
to gain such a partisan advantage.

During the course of the investigation, Congress and the Department agreed that it would
be improper to replace a sitting U.S. Attorney “in order to impede or speed along particular
criminal investigations for illegitimate reasons.”* The witnesses heard from during hearings

"% We note our concern that neither these views nor the majority’s views undermine in any way OIG’s and OPR’s
ability to reach and to take action consistent with whatever conclusions their investigation eventually yields. Given
the majority’s action in recommending contempt citations, however, as well as the legal standards applicable to an
analysis of whether the House may overcome the President’s assertion of executive privilege, we find ourselves
compelled to offer the conclusions we have at this point formed.

¥ Alberto R. Gonzales, Attorney General, Statement Before the U.S. Senate Committee on the Judiciary (April 17,
2007) (quoting Walter Dellinger and Christopher H. Schroder, “What Congress Gets to Know,” Sfate (March 26,
2007)).
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and at interviews consistently testified that neither Department nor White House officials ever
sought the resignation of a U.S. Attorney for this improper reason.

With specific regard to Harriet Miers, the witnesses with knowledge of her role in the
process of reviewing the performance of U.S. Attorneys and seeking resignations of U.S.
Attorneys have testitied specifically, under penalty of criminal sanction, that Ms. Miers did not
seek the resignation of a U.S. Attorney in order to obtain a partisan advantage in any Department
case or investigation. Furthermore, documentary evidence obtained in the investigation of Ms.
Miers’s communications in the matter is consistent with the testimony of witnesses that the U.S.
Attorney resignations were sought due to reasons of the U.S. Attorneys” overall performance in
office, and not to obtain a partisan advantage in any Department case or investigation.'”

In brief, this Committee has now heard at hearings, interviewed, or obtained documentary
evidence from every Department official who had a significant role in the process of secking the
U.S. Attorney resignations. The investigation has revealed that the selection of U.S. Attorneys
for replacement was made from within the Department and not from within the White House.
With this in mind, it is hard to see what, if any, additional, important information internal White
House documents or testimony from Ms. Miers could reveal about the replacement of the U.S.
Attorneys.

B. It would be unseemly to hold the Executive in contempt when a civil remedy
is available

Throughout this nation’s history, Executive Branch officials have rarely been held in
contempt of Congress. In fact, since the criminal contempt of Congress provisions were enacted
in 1857, only once has a full body of Congress voted a criminal contempt citation against the
head of an executive department or agency. This is because the two branches have traditionally
been able to compromise in a manner that preserves the institutional interests of each of the co-
equal branches of government.

The majority on this Committee has rejected the possibility of compromise as a means of
avoiding a constitutional confrontation. In casting compromise aside, however, criminal
contempt of Congress is not the only avenue to resolving the dispute over executive privilege.
There appear (o be at least two civil remedies to the current dispute: (1) enacting a jurisdictional
bill to give the district court jurisdiction over the matter; or (2) bringing a civil action under the
general federal question jurisdiction granted in 28 U.S.C. § 1331."F

The former route, enacting a jurisdictional statute granting the district court jurisdiction
over the matter, was used during Watergate to give the U.S. District Court for the District of
Columbia jurisdiction to enforce subpoenas issued by the Senate Select Committee on
Presidential Campaign Activities. That jurisdictional statute conferred jurisdiction on the district

%0 See OAG 1795-97 (e-mails dated Jamuary 16, 2007).

YL The Ethics in Government Act authorizes the Office of Senate Legal Counsel to file civil enforcement actions
against a witness who fails to comply with a Senate subpoena. 28 U.S.C. § 1365. The Act does not apply, however,
to officers or employees of the federal government acting in their official capacities. d.
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court for any civil action brought “to enforce or secure a declaration concerning the validity of
2192
any subpoena.

The latter route, bringing suit under federal question jurisdiction, was attempted in Senate
Select Committee on Presidential Campaign Activities v. Nixon."” The Senate Select Committee
“deliberately chose not to attempt an adjudication of the matter by resort to a contempt
proceeding under Title 2, U.S.C. § 192, or via Congressional common-law powers which permit
the Sergeant at Arms to forcibly secure attendance of the offending party.”* According to the
Senate Select Committee “[e]ither method . . . would here be inappropriate and unseemly.””
The Senate Select Committee’s lawsuit was dismissed on jurisdictional grounds for failing to
meet the amount in controversy requirement then-included in 28 U.S.C. § 1331. However,
because Congress has since eliminated the amount in controversy requirement, federal question
jurisdiction should now provide a means short of contempt for enforcing congressional
subpoenas.'®

The minority believes that, just as the Senate Select Committee determined, it would be
inappropriate and unseemly to hold a current or former White House official in contempt of
Congress under the circumstances presented in this investigation. Therefore, in the minority’s
view, rather than holding Ms. Miers or Mr. Bolten in contempt of Congress, the better course
would be to either enact special legislation conferring jurisdiction on the U.S. District Court for
the District of Columbia for the enforcement of congressional subpoenas or bringing an
enforcement action under the federal question jurisdiction already conferred on the district courts
under 28 U.S.C. § 1331. Of course, the best solution of all would be to accept the White House’s
offer of voluntary testimony and document production, and we urge that route again.

C. The Subcommittee’s rulings on executive privilege do not support a contempt
citation

In the rush to confrontation, at the Subcommittee’s July 12, 2007 hearing, at which
former Counsel to the President Harriet Miers was subpoenaed to testify, the Chairwoman of the
Subcommittee ruled that executive privilege did not apply to the information for which the
President has asserted the privilege. The next week, on July 19, 2007, at a meeting of the
Subcommittee on the subpoena to Joshua Bolten for White House documents, the chairwoman
similarly ruled that executive privilege did not apply to the subpoenaed documents. The
chairwoman based her ruling on several grounds; however, the bases for the chairwoman’s ruling
are incorrect as a matter of law. This, too, provides a powerful reason not to proceed towards a
contempt citation.

Y2 pyb, L. No. 93-190 (Dec. 19, 1973).

" 366 F. Supp 51 (D.D.C. 1973).

Y4 1d at 54.

95 1.

1% After the lawsuit was dismissed in the district court on jurisdictional grounds the case was appealed to the D.C.
Circuit. While the case was pending before the circuit, Congress enacted a jurisdictional statute conferring
jurisdiction on the district court.
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1. The “claims of privilege and immunity are not properly asserted”

In both of the chairwoman’s rulings on executive privilege, she erroneously ruled that, to
invoke executive privilege, the President himself must send the Committee a statement invoking
the privilege. In support of this ruling, the chairwoman averred to an opinion of the D.C. district
court, stating that “the Schullz case stated that even a statement from a White House counsel that
he is authorized to invoke executive privilege is “wholly insufficient to activate a formal claim of
executive privilege.”™”” While the chairwoman’s statement is an accurate quote from the district
court opinion, it is not an accurate reflection of the law.

In In re Sealed Case, the D.C. Circuit held that a statement by the White House counsel
that “the President . . . has specifically directed me to invoke formally the applicable privileges,”
is sufficient to invoke executive privilege.'”® Here, White House Counsel Fielding wrote in a
letter to the Committee: “T write at the direction of the President to advise and inform you that
the President has decided to assert Executive Privilege.”"® Under I re Sealed Case, this
statement by Mr. Fielding is a proper way for the President to invoke executive privilege;
therefore, the chairwoman’s ground for sustaining her ruling is incorrect as a matter of law.

Moreover, the D.C. Circuit in In re Sealed Case acknowledged the Schultz decision cited
by the chairwoman in support of her ruling, and, as can be seen from the D.C. Circuit’s
discussion in footnote 16, felt that: (1) the language from Schultz would not apply where the
White House Counsel has been directed by the President that executive privilege will be
invoked; and (2) Schultz is not binding precedent and rather the question is open in the D.C.
Circuit (stating “We need not decide whether the privilege must be invoked by the President
personally”). 2"

Thus, from /n re Sealed Case it is evident that the White House Counsel may inform the
Congress or the courts of the President’s decision to invoke executive privilege. The President
does not have to personally author a document invoking the privilege. Additionally, it is evident
that in the D.C. Circuit the question of whether the President must personally invoke the
presidential communications privilege is an open question. Accordingly, there was no basis in
the law for the chairwoman to rule against the President’s claim of executive privilege on
grounds that the Committee has “not even received a statement from the President himself
asserting privilege.”

2. “No possible proper basis” for Ms. Miers’s refusing to appear before the
Subcommittee

In support of the chairwoman’s ruling that Ms. Miers was required to appear before the
Subcommiltee, the chair reasoned that she was “aware of absolutely no possible proper basis for
Ms. Miers” refusing even to appear today as required by subpoena.” The chairwoman based her

Y Ruling of Chairwoman Linda Sanchez on Related Privilege and Immunity Claims at 1 (July 12, 2007) (citing

Center on Corporate Responsibility v. Schultz, 368 F. Supp 862, 872-73 (D.D.C. 1973).

%8 In re Sealed Case, 121 F.3d at 744 n.16 (alteration in original ).

" Letter from Fred F. Fielding, Counsel to the President, to Chairmen Leahy and Conyers (June 28, 2007).
% See 121 F.3d at 744 n.16.
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ruling on the assertion that there are no court decisions that support the White House’s claim that
a former White House official, being absolutely immune from being compelled to testify before
Congress, may refuse to appear in response to a congressional subpoena. The chairwoman also
based her ruling on the assertion that 74 White House advisers have testified before Congress
since World War I1. In context, the White House’s assertion of absolute immunity for former
senior advisors has significantly more support than the chairwoman acknowledges.

The theory of absolute immunity for White House officials has been shared by numerous
administrations, Republican and Democratic, for over 60 years. As Attorney General Janet Reno
advised, “[s]ubjecting a senior presidential advisor to the congressional subpoena power would
be akin to requiring the President himself to appear before Congress on matters relating to his
constitutionally assigned functions.””! This is because, as Assistant Attorney General Theodore
Olson observed, “[t|he President is a separate branch of government. He may not compel
congressmen to appear before him. As a matter of separation of powers, Congress may not
compel him to appear before it. The President’s close advisors are an extension of the
President.”” The immunity for Presidential advisors, it is thus argued, “is absolute and may not
be overborne by competing congressional interests.”™"

This rationale would apply to former senior White House advisors as well. Since “[a]n
immediate assistant to the President may be said to serve as his alter ego . . . the same
considerations that were persuasive to former President Truman [when he declined to comply
with a congressional subpoena for his testimony] would apply 1o justify a refusal to appear by
... aformer staff member.”™* According to the Office of Legal Counsel, “[s]eparation of
powers principles dictate that former Presidents and former senior presidential advisers remain
immune from compelled congressional testimony about official matters that occurred during
their time as President or senior presidential advisers.”*”

The chairwoman’s reference to prior appearances of White House officials also weakens
under scrutiny. The chairwoman based her assertion on a 2004 Congressional Research Service
study that noted that there have been 74 instances of congressional testimony by White House
officials since World War 11. That the White House may in some instances have allowed

" Assertion of Iivecutive Privilege with Respect to Clemency Decision (Sept. 16, 1999) (opinion of Janet Reno,
Attorney General); see also, e.g., Memorandum from John M. Harmon, Assistant Attorney General, Office of Legal
Counsel, Re: Executive Privilege at 5 (May 23, 1977) (“The President and his immediate advisors are absolutely
immune from testimonial compulsion by a Congressional committee.”); Memorandum from William H. Rehnquist,
Assistant Attorney General, Office of Legal Counsel, Re: Power Congressional Committee to Compel Appearance
or Testimony of “White House Staff” at 7 (Feb. 5, 1971) (“The President and his immediate advisors . . . not only
may not be examined with respect to their official duties, but they may not even be compelled to appear before a
congressional committee.”).

22 Memorandum from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel, at 2 (Jul. 29,
1982).

2% Memorandum from John M. Harmon, Assistant Attomey General, Office of Legal Counsel, Re: Executive
Privilege at 5 (May 23, 1977).

2 Memorandum from Roger C. Crampton, Assistant Attomey General, Office of Legal Counsel, Re: Availability
of Executive Privilege Where Congressional Committee Seeks Testimony of Former White House Official on Advice
Given President on Official Matters at 6 (Dec. 21, 1972).

* Memorandum from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel,
Re: Immunity of Former Counsel to the President from Compelled Congressional Testimony at 2 (July 10, 2007).
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officials to appear, rather than invoke a claim to absolute immunity, however, does not mean that
there can never be a basis to invoke immunity.

The CRS study, moreover, noted that the vast majority of these 74 appearances occurred
during three separate episodes: Watergate (6 instances); various investigations of President
Clinton’s tenure (46 instances); and the creation of the Department of Homeland Security (9
instances). In many of these instances, furthermore, the presidential advisors were called to
testify regarding matters that fell outside of their official roles. For example, one of the first
instances of congressional testimony by a White House official was Harry H. Vaughn, Military
Aide to the President, who was called upon to testify regarding his personal involvement in
certain government procurement contracts.”™ Another early instance of congressional testimony
was that of Donald S. Dawson, Administrative Assistant to the President, to discuss allegations
he had attempted to “dominate” the Reconstruction Finance Corporation and influence
appointments to that body.”” More recently, numerous Clinton White House officials offered
congressional testimony related to whether White House aides had inappropriately learned
details of a Resolution Trust Corporation investigation of the failed Madison Guaranty Savings
and Loan **® Obviously, congressional testimony by a White House official on matters that fall
outside of his official duties is not precedent for a White House official testifying on matters that
fall within his official duties.

Finally, as Mort Rosenberg, the noted CRS scholar, has observed, “[t]he complete and
correct picture, I believe, is not that of Congressional dominance or Executive recalcitrance but a
dynamic process of continuous sparring, confrontation, negotiation, and ultimate
accommodation.” Consistent with this principle, the White House is not claiming that: (1) dual
purpose White House officials (those with statutory obligations) are not required to be available
to testify regarding their statutory obligations; or (2) that less-senior White House officials are
absolutely immune. Inconsistent with this principle, however, the majority is rushing to assert
congressional dominance.

3. “The White House has failed to demonstrate” that the information
withheld is covered by executive privilege

In support of both of her rulings on executive privilege, the chairwoman stated that “the
White House has failed to demonstrate that the information we are seeking . . . — testimony and
documents as called for by the subpoena — is covered by executive privilege.” On this point, the
chairwoman reasons that the burden of demonstrating that the information is privileged is on the
President, and that the President will not be able to meet that burden here because the President
never received any advice on, and was not himself involved in, the replacement of U.S.
Attorneys. The chairwoman’s ruling on this point is flawed for at least two reasons.

First, the burden is not on the President to demonstrate that the information being
withheld is covered by executive privilege. To the contrary, presidential communications are,

2% Harold C. Relyea & Todd B. Tatelman, Presidential Advisers’ Testimony Before Congressional Committees: An
Overview, CRS Report RL 31351 (Apnil 10, 2007).

207 jd

M5 1d.
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according to the U.S. Supreme Court, “presumptively privileged.”* Thus, the burden is on the
party seeking the privileged communications.

Second, the information at issue here may be covered by the presidential communications
privilege, regardless of whether the President was involved in the communications. Under /n re
Sealed Case, the presidential communications privilege covers communications made by
presidential advisors in the course of preparing advice for the President, even when such
communications are not held directly with the President.”'” As the D.C. Circuit explained,

the President himself must directly exercise the presidential power of appointment
or removal. As a result, in this case there is assurance that even if the President
were not a party to the communications over which the government is asserting
presidential privilege, these communications nonetheless are intimately connected
to his presidential decisionmaking *"!

Indeed, the circuit further reasoned that, although “[i]n the vast majority of cases, few if any of
the documents advisers generate in the course of their own preparation for rendering advice to
the President . . . will ever enter the Oval Office,” the communications are still covered by
executive privilege.”'?

Thus, whether or not the President was involved in the process by which the U.S.
Attorneys were asked for their resignations, at the end of the day the power to appoint and
remove was and is the President’s. Therefore, communications by senior advisors, such as his
counsel, with regard to how the President should exercise his power to appoint and remove, may
be covered by the presidential communications privilege.

4. The party raising a claim of privilege must provide a privilege log

Both of the chairwoman’s rulings on executive privilege rested on the basis that the
President did not provide the Subcommittee with a “descriptive, full, and specific itemization of
the various documents being claimed as privileged” and “precise and certain reasons for
preserving their confidentiality.” In support of her view, the chairwoman cited two district court
cases that required privilege logs of the party asserting a privilege. Those cases, however, did
not involve Congressional-Executive Branch disputes, and the privilege logs were presented
once the claims reached court, not before. It is unclear what purpose a privilege log would serve
before the Subcommittee. Unlike the two district court cases cited by the chairwoman, where the
court could serve as a neutral arbiter to decide where the privilege applied and whether it either
did not apply or was overcome by a showing of need, there is not a neutral arbiter to make such
decisions here.

Of course, if the current dispute over executive privilege makes its way to court — and we
firmly believe it should not — a privilege log might be produced if requested by the court. At the

2% Nixon, 418 U.S. at 708 (citing Nixon v. Sirica, 487 F.2d 700, 717 (D.C. Cir. 1973)).
20 Iy re Sealed Case, 121 F.3d at 749-50, 752.

2 14, (intemal citations omitted).

12,
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current stage of the dispute, however, where a court is not involved to make decisions on
privilege, a privilege log does not seem to serve any essential purpose.

5. Any privilege claimed by the President is outweighed by the “compelling”
need for the information

As a final ground for both of her rulings, the chairwoman asserted that, even if executive
privilege applied, the privilege is outweighed by the “compelling” need for the House and the
public to have access to the subpoenaed information. While the chairwoman was correct in
asserting that claims of executive privilege are not absolute and can be overcome by a
demonstrated, specific need, that need has not been shown here.

First, it appears that it will be difficult for the House to assert that the testimony and
documents at issue are “demonstrably critical” to its investigation. This is because in the course
of the investigation the Committee has already been given over 8,500 pages of documents, has
heard abundant testimony before the Subcommittee as well as the Committee and its Senate
counterpart, and has heard on-the-record interview testimony from all the relevant non-White
House witnesses. None of the documents or testimony reveals a critical need to pierce the
executive privilege in furtherance of the investigation. For example, the key contact between the
Department and the White House, Kyle Sampson, was interviewed repeatedly by Committee
staff, and his testimony did not reveal any evidence of wrongdoing on the part of the White
House. The Committee already has one side of the dialogue between the White House and the
Department — indeed, it has the key side — and there is no evidence that any additional, important
information would come to light by overruling the President’s assertion of executive privilege. It
thus seems quite possible that the courts would find the House unable to meet its burden of
demonstrating that its need for the privileged information is critical. (This likelihood seems only
enhanced, of course, by the majority’s months-long delay in moving the recommendation of
contempt to the floor of the House. How critical could the information sought be, if the attempt
to seek it could lie fallow for months on end?)

Second, also in the courts’ consideration of whether to overrule the President’s assertion
of privilege would be the fact that the action at issue here, appointment and removal of U.S.
Attorneys, is a core Executive Branch function. The oversight power of Congress follows its
legislative power. In those areas where Congress has a direct hand, it has a strong claim to
exercise oversight over the Executive, but where the Constitution has directly delegated a power
to the Executive, Congress’s claim to exercise of oversight is weaker. This is how Attorney
General Janet Reno and the White House Counsel’s office successfully rebuffed a Republican
Congress’s demand for documents related to President Clinton’s decision to commute the
sentences of sixteen Armed Forces of National Liberation (FALN) terrorists. It is questionable
whether Congress can pass any legislation bearing on the President’s pardon power. The
situation is almost exactly analogous with the U.S. attorneys. The President’s power to hire and
fire U.S. Attorneys is nearly absolute. There may be little, if any, legislative role for Congress to
play in these executive decisions. Thus, the President’s power to protect information pertaining
to his decision-making process is at a high ebb, and Congress’s power to acquire information is
at a low ebb.
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D. The Committee may fail to overcome an assertion of executive privilege
unless it can show that the information sought is demonstrably critical to the
responsible fulfillment of the Committee’s functions

As stated above, to overcome the President’s assertion of executive privilege, the
Committee will be required to show in court that the information it seeks in the subpoenas is
“demonstrably critical to the responsible fulfillment of the Committee’s functions™" (assuming,
of course, that the Committee can first overcome any argument asserted that Ms. Miers and Mr.
Bolten cannot even be prosecuted under the criminal contempt statute). The identified
Committee functions, furthermore, must advance Congress’s legitimate legislative
responsibilities, as Congress has oversight authority “to enable it efficiently to exercise a
legislative function belonging to it under the Constitution.”!

Here, Congress is endeavoring to exercise oversight over the dismissal and replacement
of U.S. Attorneys. Accordingly, as a threshold matter, it is not clear that the internal White
House communications sought by the Committee fall within the scope of Congress’s legislative
functions. The Supreme Court has held congressional oversight authority does not reach
“matters which are within the exclusive province of one of the other branches of the
Government.”>" As the Acting Attorney General observed in his opinion to the President on this
matter, “[t]he Senate has the authority to approve or reject the appointment of officers whose
appointment by law requires the advice and consent of the Senate (which has been the case for
U.S. Attorneys since the founding of the Republic), but it is for the President to decide whom to
nominate to such positions and whether to remove such officers once appointed.”'* A US.
Attorney is, as the Supreme Court has reasoned, part of “one of the units in the executive
department and, hence, inherently subject to the exclusive and illimitable power of removal by
the Chief Executive, whose subordinate and aid[e] he is.””'" Because the appointment and
removal power rests with the President alone, the Congress’s ability to overcome the
presumption of executive privilege for the subpoenaed information is questionable.

Even to the extent that the Committee does have oversight authority over the President’s
appointment and removal of these U.S. Attorneys, it is clearly questionable whether the internal
White House communications and testimony from White House officials, such as Harriet Miers,
that the Committee seeks are “demonstrably critical” to any “legislative judgments” that
Congress may be able to exercise over either this matter in particular or the appointment and
removal of U.S. Attorneys in general. In the letter the majority sent to the White House
regarding the subpoenas the Committee issued on June 13, 2007, the majority asserted that
“[cJommunications among the White House staff involved in the U.S. Attorney replacement plan
are obviously of paramount importance to any understanding of how and why these U.S.

23 Senate Select Comm., 498 F.2d at 731.

" McGrain v. Daugherty, 273 U.S. 135, 160 (1927).

215 Barenblatt v. United States, 360 U.S. 109, 112 (1959).

21 Letter from Paul S. Clement, Acting Attomey General, to the President at 2 (June 27, 2007).

2T Humphrey's Ex'r v. United States, 295 U.S. 602, 627 (1935); see also Myers v. United States, 272 U.S. 52, 122
(1926) (“The power of removal is incident to the power of appointment, not to the power of advising and consenting
to appointment, and when the grant of the executive power is enforced by the express mandate to take care that the
laws be faithtully executed, it emphasizes the necessity for including within the executive power as conferred the
exclusive power of removal.”).
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Attorneys were selected to be fired.”™ A broad generalized assertion that information is of
“paramount importance,” however, is insufficient under the “demonstrably critical” standard.
Rather, the majority must “point([] to . . . specitic legislative decisions that cannot responsibly be
made without access to [the privileged] materials.”*"

It is entirely unclear what specific legislative decisions cannot be made in this case
without the aid of the information contained in the privileged White House communications. As
the D.C. Circuit has observed, “legislative judgments normally depend more on the predicted
consequences of proposed legislative actions and their political acceptability, than on the precise
reconstruction of past events.” Indeed, the circuit noted that “Congress frequently legislates
on the basis of conflicting information provided at its hearings.”!

The majority’s argument that the legislative functions it has asserted cannot be
undertaken without the privileged information it has subpoenaed are entirely unavailing. For
instance, the majority has asserted that it might need the subpoenaed information to amend 28
U.S.C. § 546 to make clear that it is the exclusive means for appointing an individual to
temporarily perform the functions of a U.S. Attorney. This assertion is easily defeated, however,
by simple reference to the fact that the House already passed an amendment by a vote of 329 to
78 that made clear that 28 U.S.C. § 546 was the exclusive means of filling such vacancies. How
could Congress possibly need the information subpoenaed from the White House to legislate in
this area, given that the amendment to 28 U.S.C. § 546 was crafted and overwhelmingly passed
without the privileged information? This certainly is not a legislative decision that “cannot
responsibly be made without access to [the privileged] materials” — unless the majority is
somehow alleging that when the above discussed amendment was passed in the House, those
voting in favor were acting irresponsibly.

Another area of legislation to which the majority has pointed involves removing the U.S
Attorney appointment authority granted in section 502 of the USA PATRIOT Reauthorization
Act. Of course, this appointment authority has already been removed without access to the
privileged materials the Committee has subpoenaed.”* The majority has suggested that it might
need the subpoenaed information to “help formulate and determine”™ whether additional
legislation on this subject is needed. How so, we ask? Certainly the Congress in removing the
PATRIOT Act authority significantly altered the interim appointment authority without the
subpoenaed information. Moreover, it is not merely a question of whether information would
help in formulating and determining legislation—it is a question of whether there is a
demonstrably critical need for the privileged information.

In short, it is more than possible that none of the grounds asserted by the majority for the
proposition that the privileged information is needed for a legislative function would meet the
demonstrably critical need standard in court.

218 etter from the Hon. John Conyers, Jr., Chairman, House Judiciary Committee, to Fred F. Fielding, Counsel to
the President, at 2 (June 13, 2007).

2 Senate Select Comm., 498 F.2d at 733.

20 1 at 732.

2

2§ 214 was signed by the President on June 14, 2007, and became Public Law 110-34. Pub. L. No. 110-34, 121
Stat. 224 (2007).
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E. The threat an executive privilege dispute poses for Congressional
prerogatives

During the Clinton administration, the White House asserted executive privilege on a
host of different fronts, only to be defeated in a series of court cases. The lesson from the
Clinton-era executive privilege disputes is that testing privilege claims in court should be
studiously avoided. What is doubly sad for the Executive is that, as the Clinton administration
lost that string of court cases related to executive privilege, it did so while using executive
privileng “in controversies that were sharply removed from areas of official conduct or matters of
state.”™™

The majority ignores the lesson it should have learned from the Clinton administration’s
mistakes, pushing ahead with the battle for access to the President’s senior advisors and their
documents related to the replacement of U.S. Attorneys. The simple fact is that the majority
already has the information it needs to conclude this investigation without piercing executive
privilege, and that the push for confrontation over more information is transparently political.
With that in mind, it seems unlikely that a court would rule in favor of the House on the question
of whether executive privilege should be set aside in this case. Consequently, the majority
should not force a fight on this issue where the President’s position is strong—a court victory by
the President can only serve to weaken congressional prerogatives.

This is because there is an inverse relationship between Congress’s power to investigate
the Executive and the Executive’s power to withhold information from Congress. 1f a court
decision strengthens the executive privilege, Congress’s investigative prerogatives are
necessarily weakened. The contrary is true as well. Therefore, executive privilege disputes are
traditionally settled through negotiation, compromise, and sometimes capitulation. As is
discussed above, in this case it appears likely that the courts would not allow the Congress to
pierce executive privilege. That is, it does not appear that the Congress can meet the two-prong
test from /n re Sealed Case. Under such circumstances, it would be imprudent for the Congress
to press its case in court. (Of course, were the reverse true, it would be imprudent for the
Executive not to turn over the privileged materials.)

At this point, it is the ability of Congress to get information from the Executive in the
future that it most at stake in this fight. Throughout the course of the current controversy, the
Executive Branch made documents and senior officials available to the Congress with regard to
the replacement of U.S. Attorneys. That enabled the Congress to gather the information it
essentially needed. As aresult, ironically, if Congress loses a court battle over executive
privilege, that will not unduly hamper this investigation. What it very much may hamper is
Congress’ ability to conduct future investigations, since the Executive Branch will be in a
stronger position and therefore less likely to turn over information to the Congress. One need
not look far for how this might affect the Congress. During this very investigation, the Executive

*2 Jonathan Turley, Symposium: Paradise Lost: The Clinton Administration and the Erosion of Executive Privilege,
60 Md. L. Rev. 205, 208 (2001). Professor Turley further notes that “[w]here prior administrations had almost
exclusively raised privilege arguments with regard to official duties, the Clinton administration aggressively pursued
the application of privileges in matters relating to the President’s private conduct.” /d.
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Branch turned over numerous documents that the Acting Attorney General has advised the
President are covered by executive privilege. [f Congress loses a court fight over executive
privilege now, the Executive Branch will likely be much less inclined to turn over such
documents in the future.

We note once again, moreover, that the majority tempts not only a battle over executive
privilege as traditionally fought out in the courts. It also tempts decisions on the arguments that
senior White House aides are absolutely immune from compulsion to appear before Congress,
and that officials complying with the President’s assertion of executive privilege are not subject
to prosecution under 2 U.S.C. § 194. A loss on either of these issues could strike a powerful
blow at the Congress’ oversight prerogatives.

F. All that will come of contempt is a lengthy court battle; Congress should
therefore take the White House up on its offer of accommodation

Even leaving the relatively weak legal merits of the majority’s position aside, forcing this
dispute also would only create a lengthy court battle that would probably not be resolved before
the end of the Bush administration. Such a lengthy battle would get the Committee no closer to
the information that the majority deems to be of “paramount importance™ to the investigation.
This suggests to us that it is political confrontation, not the information, that is of paramount
importance to the majority.

What is more, the courts may ultimately punt the executive privilege issue back to the
political branches, as was done in United States v. United States House of Representatives. In
that case, the district court admonished the parties that, “[t]he difficulties apparent in prosecuting
[an Executive Branch official] for contempt of Congress should encourage the two branches to
settle their differences without further judicial involvement. Compromise and cooperation,
rather than confrontation, should be the aim of the parties.”*** Given that there has been little
effort on the part of the majority to compromise with the White House—the White House made
an offer, the Committee issued a subpoena—there is a good chance that the courts will send the
case back for further negotiations. In any event, even if the courts hear the case on its merits, the
length of time involved in litigation should dissuade the majority from the uphill battle that a
contempt citation portends.

Moreover, as discussed above, there is a strong possibility that, after a lengthy battle over
any contempt citation, the Executive will win. Congress could thus well still be left without the
testimony from Ms. Miers or the documents the Committee subpoenaed. Such a court loss
would also likely foreclose the opportunity to conduct the informal interviews with Ms. Miers
and other White House officials and to receive the documents that the White House has offered
voluntarily. Given the likelihood of a negative court decision, the majority should take the
White House up on its offer, not force litigation, if it truly believes that the White House has
critical information that this Committee has not already heard. Granted, further documents and
interviews with White House officials are likely to shed little, if any, new, important light on this
investigation. The White House’s offer, however, may afford the only opportunity to hear what
those officials have to say and to obtain those documents.

2 United States v. House of Representatives, 556 F. Supp. 150, 153 (D.D.C. 1983).
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The majority has complained that the White House offer does not encompass on-the-
record interviews. There is little difference, however, between on- and off-the-record interviews,
in terms of available Committee action at the end of this investigation. For example, if a White
House official testified off-the-record that an improper reason was the cause of a particular U.S.
Attorney’s dismissal, we doubt that the Committee’s remedy would be any different than if that
admission had been made on-the-record. Either way, the Committee would be aware of the
improper reason, and could take appropriate steps to respond.

Accordingly, if the majority truly wants to know what White House officials have to say,
it should take the White House up on its offer of informal interviews.

G. Previous Presidential assertions of executive privilege

Finally, we think it worth a review of prior assertions of executive privilege before the
House determines what to do in the face of this one. In the light of this review, the President’s
assertion of executive privilege with respect to testimony and documents detailing internal White
House communications about the replacement of U.S. Attorneys appears neither remarkable, nor
sweeping, nor unprecedented. Indeed, given the separation of powers issues at stake, the
President’s assertion of executive privilege over the information sought by the Committee should
have been expected.

Since at least 1792, when President Washington discussed with his cabinet how to
respond to a congressional inquiry into the military debacle that befell General St. Clair’s
expedition, Presidential claims of a right to preserve the confidentiality of information and
documents in the face of legislative demands have figured prominently, though intermittently, in
Executive-Congressional relations. The President’s assertion of executive privilege in the
current matter is consistent with previous assertions of the privilege. It also bears emphasis that
this President’s assertions of executive privilege have been few in number, have related to his
official duties, and, in comparison to a number of prior assertions, have been quite strong.

A review of the various circumstances surrounding invocations over recent decades
indicates that for the most part, until the Clinton administration, the assertion of the privilege was
reserved for requests for information that involved national security or military information, law
enforcement information, or the testimony of White House advisors:

o President Kennedy asserted the privilege twice. The first instance was his direction to
the Secretary of Defense not to allow the names of speech writers and educators to be
provided to a Senate subcommittee investigating military Cold War education and
speech review polities.” The second was his direction that his military adviser not
testify in front of Congress regarding the Bay of Pigs.zz6

22 Morton Rosenberg, Presidential Claims of Executive Privilege: History, Law, Practice and Recent

Developments, CRS Report RL 30319 (July 5, 2007).
1,
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e [tis believed that President Johnson did not personally invoke executive privilege.
However, there are three situations in which executive branch officials refused to
. . ~ I . 2
comply with congressional requests for information.”’

e President Nixon asserted the privilege six times in total. Three assertions related to
the Watergate investigations (in response to subpoenas from Congress, a grand jury,
and in a jury trial), two involved the release of information to congressional
committees (one involving law enforcement information from the FBI and the other
involving information on military assistance programs), and the sixth was made so
that a White House advisor would not testify on a settlement during the Senate’s
consideration of an Attorney General nomination.”*

o President Ford invoked the privilege to direct his Secretary of State to withhold
documents from Congress during an investigation of recommendations from the State
Department to the National Security Council.

o President Carter invoked the privilege to direct his Secretary of Energy to withhold
documents related to a petroleum import fee. ™"

o President Reagan asserted the privilege three times. These assertions involved
congressional requests for information from the Secretary of the Interior regarding
Canadian oil leases, from the Environmental Protection Agency Administrator
regarding Superfund enforcement practices, and in memos that former Chief Justice
William Rehnquist authored as Assistant Attorney General for the Department of
Justice’s Office of L.egal Counsel, during confirmation proceedings for Justice’s
Rehnquist’s nomination to be Chief Justice of the U.S. Supreme Court. ™!

In contrast, President Clinton made sweeping assertions of executive privilege, many in
investigations that alleged improper or illegal behavior by either the President, his First Lady,
Hillary Clinton, or his advisors. President Clinton invoked executive privilege fourteen times.
Six assertions were related to the Lewinsky investigations, two were related to the Whitewater
investigations, one was related to the investigation of false statements made by Secretary Espy,
one was related to the White House Travel Office investigation, one involved the Hubbell
investigation, and one involved President Clinton’s decision to grant clemency to sixteen
members of the terrorist group, Armed Forces of National Liberation (FALN). Another two
assertions appeared to involve documents related to law enforcement and foreign policy
decisions. In more detail, the specific claims of executive privilege made during the Clinton
administration, a compiled by the CRS, were as follows:

e In 1995, executive privilege was initially raised by William H. Kennedy, 111 (former
Associate Counsel in the White House Counsel’s Office under President Clinton)

227

“Id.
B Id.
24
=N
B,
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with regard to the investigation of the Special Committee to Investigate Whitewater
Development Corporation and Related Matters administered by the Committee on
Banking, Housing, and Urban Affairs in the U.S. Senate.

In 1996, White House Counsel Jack Quinn refused to cooperate with the House
Committee on Government Reform’s investigation into firings in the White House
Travel Office. The Committee ultimately pursued contempt against Mr. Quinn. That
contempt resolution was reported out of the Committee, although it did not receive
floor consideration.

Again in 1996, executive privilege was asserted over a FBI-DEA Drug Enforcement
Memo sought by the House Judiciary Committee.

A third assertion in 1996 was for documents related to the Haiti Political
Assassination sought by the House International Relations Committee.

In In re Grand Jury Subpoena Duces Tecum, 112 F. 3d 910 (8th Cir. 1997), the
President invoked executive privilege, but then withdrew the assertion in the district
court. The Court of Appeals then rejected applicability of the common interest
doctrine to communications with attorneys from the White House counsel’s office
and private attorneys for the First Lady.

In In re Sealed Case, 121 F. 3d 729 (D.C. Cir. 1997), the President asserted executive
privilege with regard to documents that Congress believed would demonstrate that
Mr. Espy made false statements during the course of a background investigation
related to his appointment as Secretary of Agriculture.

In In re Grand Jury Proceedings, 5 F. Supp. 2d 21 (D.D.C. 1998), executive privilege
was asserted but was held overcome because testimony of close advisors was relevant
and necessary to a grand jury investigation of the Lewinsky matter and was
unavailable elsewhere.

In 1997, Thomas “Mack”™ McLarty claimed the privilege at the direction of the
President during the Web Hubbell investigation.

In 1998, Nancy Hernreich claimed the privilege at the direction of President in the
Lewinsky investigation.

Again in 1998, Sidney Blumenthal claimed executive privilege with regard to the
Lewinsky investigation. The claim was rejected by the District Court, see In re

Grand Jury Proceedings, F. Supp. 2d at 28-29, and dropped on appeal.

In 1998, executive privilege was also claimed with regards to Cheryl Mills’ testimony
on the Lewinsky investigation.
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e On August 4, 1998, Lanny Breuer claimed executive privilege in regards to the
Lewinsky investigation. This assertion was denied by the district court on August 11.
In re Grand Jury Proceeding, (Unpublished Order) (Under Seal) (August 11, 1998).

e On August 28, 1998, Bruce Lindsey claimed executive privilege with regard to the
Lewinsky investigation.

o In 1999, the President invoked executive privilege in relation to the House
Government Reform Committee’s investigation (specifically in response to the
issuance of subpoenas) of the President’s decision to grant clemency to sixteen
members of the terrorist group FALN.

It is through the prism of the sweeping assertions of executive privilege on a myriad of
different fronts made during the last administration that the current administration’s assertions of
executive privilege should be viewed. As of the time the Committee voted on whether to
recommend contempt, President George W. Bush had invoked executive privilege three times,
including twice in this current controversy. The first instance was in 2001 in the face of a
congressional request seeking law enforcement documents related to the Clinton-era campaign
finance investigations. The second was when the President invoked the privilege and directed
current and former officials not to produce documents related to the U.S. Attorney matter. The
third was when the President directed Ms. Miers and Ms. Taylor not to provide testimony
regarding the U.S. Attorney matter. The President’s assertions are in keeping with the traditional
assertions made prior to President Clinton’s tenure, and are more likely to be respected by the
courts. The majority’s actions are consistent with the Clinton administration’s abuse of privilege
issues for political purposes, and are less likely to be respected.

V1.  Conclusion

The threat that a losing court battle poses to the institutional interests of the Congress,
and the fact that no wrongdoing in the U.S. Attorney dismissals has thus far even been remotely
proven, strongly counsel against finding Harriet Miers or Joshua Bolten in contempt of
Congress. We believe that, at most, the Committee should take the Executive up on its offer of
accommodation, allowing this Committee to wrap up its oversight into the resignations of the
U.S. Attorneys in the most expeditious manner possible. To be sure, the minority is committed
to oversight of the Department of Justice. The current investigation, however, has run its course,
producing no evidence of misconduct as it relates to the replacement of U.S. Attorneys.
Moreover, evidence has long since begun to emerge that the investigation is unduly
compromising the Department’s ability to perform its mission of prosecuting cases.™”

[t is thus time to draw this investigation to a close, not to ratchet it up to constitutional
proportions. To recur to the late Sir Arthur Conan Doyle, speaking through the figure of his
great detective, Sherlock Holmes:

2 See, e.g., Richard Schmitt, US Attorneys Fallout Seeps into the Courts, Los Angeles Times (Jun. 18, 2007)
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It is one of those cases where the art of the reasoner should be used rather for the
sifting of details than for the acquiring of fresh evidence . . . [W]e are suffering
from a plethora of surmise, conjecture, and hypothesis. The difficulty is to detach
the framework of fact — of absolute undeniable fact — from the embellishments of
theorists and reporters. Then, having established ourselves upon this sound basis,
it is our duty to see what inferences may be drawn and what are the special points
upon which the whole mystery turns.””

It is at precisely this type of moment that we find ourselves. The Committee should
follow this instructive admonition, and perform the duty it recommends. We have done so, and
we have duly concluded that there is no need for a sally at the White House’s executive privilege
to understand the White House’s role in this case. [t is because the majority has not so sifted the
evidence, or because, if it has, it has refused to accept the conclusion it must draw, that the
majority secks to hound the White House and Ms. Miers through the course of contempt. That is
a course that the House as a whole and the people should reject.

LAMAR SMITH.

F. JAMES SENSENBRENNER, JR.
HowARD COBLE.
ELTON GALLEGLY.
BOB GOODLATTE.
STEVE CHABOT.
DANIEL E. LUNGREN.
CHRIS CANNON.

RIC KELLER.
DARRELL ISSA.

MIKE PENCE.

J. RANDY FORBES.
STEVE KING.

ToM FEENEY.

TRENT FRANKS.
LOUIE GOHMERT.
JIM JORDAN.

3 Conan-Doyle, Sir Arthur, Silver Blaze, reprinted at http://sherlock-holmes. classic-literature.co.uk/silver-blaze/.
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Excerpts of Interview of D. Kyle Sampson, April 15,2007
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of United States Attorneys to resign.

Do you recall that the Attorney General made some
statements at around the time that you resigned from the
Department of Justice saying, in effect, that he had not
been involved in the process? Do you recall those
statements?

MR. SAMPSON: Yes,

MR. BHARARA: And do you recall that you have
testified that certain of those statements about the
Attorney General's involvement were not accurate? Do you
recall that testimony?

MR. SAMPSON: Yes.

MR. BHARARA: T want to ask you some questions
about clarifications that the Attorney General has made with
respect to his initial statements on March 13th or 14th of
2007, The Attorney General, in clarifying what he meant
about his involvement, said, "What I meant was that I--I had
not been involved, was not involved in the deliberations
over whether or not United States Attorreys #hiild resign®
and "I was never focused on specific concerns about United
States Attorneys as to whether or not they should be asked
to resign."

I want to ask you about those statements with

reference to a few particular cases.
First, I want to ask you about Carol Lam. T want

TIZA DENNIS COURT REPGHIIMG
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to show you a document that I will ask the court reporter to

mark as Sampson Exhibit 1, and the Bates number on that

document is ASG257.

[Sampson Exhibit No. 1 marked
for identification.]

MR. BHARARA: Mr. Sampson, could you take a look
at that document? You will notice that it is an e-mail from
Yyou to Bill Mercer, with a ecc to Michael Elston, dated June
lst of 2006. Is that right?

MR. SAMPSON: Yes.

MR. BHARARA: The first sentence of that e-mail,

you write, "Bill, this relates (certainly in the AG's

mind) "--by "AG" you are referring to the Attorney General?

MR. SAMPSON: Yes.

MR. BHARARA: "Thig relates...to the e-mail T just

sent to Elston, cc to You, re our pressing need to, in the

very short term, generate some deliverables on immigration

enforcement, and in the long term insulate the Department

from criti

D by improving our mubers."
And then the next sentence says, "AG"--again, the

Ay

Attorney General--"has given ﬁgditggn thought to the sp
situation"--I assume that is the San Diego situation.
"...has given additional thought to the SD situation and now
believes that we should adopt a plan, something like the
following..." po you see that?

SISk DENNIS Coumy REROEZING
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MR. SAMPSON: Yes.

MR. BHARARA: Was it, in fact, the case that the
Attorney General had given thought to the situation relating
to Carol Lam with reference to the specific issue of

immigration enforcement?

MR. SAMPSON: That's my recollection. During this
time in May and--in April and May and June of 2006, there
had been discussions in the senior management offices of the
Department about immigration enforcement, and there had been
a specific discussion about the immigration enforcement
efforts in the U.S. Attorney's Office in San Diego.

MR. BHARARA: I want to take you threugh a couple
of the bullet points in that e-mail. Number one is, "Have a
heart-to-heart with Lam about the urgent need to improve
immigration enforcement in San Diego." Do you see that?

MR. SAMPSON: Yes.

MR. BHARARA: The second is, "Work with her to

develop a plan for addressing the problem, to include

altszation of

resecution thresholds, additional DOJ
prosecutors, additional DHS SAUSA resources." Is that
Special Assistant U.S. Attorney resources?

MR. SAMPSON: Yes.

MR. BHARARA: Number three, "Put her on a very
short leash." What do you understand the Attorney General

to have meant by a plan that would include putting her on a

LISA DENNIS COURT BEFCRIING
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very short leash?

MR. BERENSON: Preet, I am not sure we have

established that that specifically was the Attorney
General's formulation or language,

MR, BHARARA: Well, lat me a5k you the question.
In the preamble to those bullet points, You write, "The AG
has given additional thought to the $p situation and now
believes that we should adopt a plan, something like the
following.. " was it the Attorney General's intent through
You te cause the creation of a plan that included putting

Carol Lam, colloguially, on a very short leash?
MR. SAMPSON: What I remember is that the Attorney
General was Very concerned about immigration enforcement and

was very concerned based on information ha'q received about

the performance of the U.S. Attorney's Office in San Diego.
And reviewing this e-mail reminds me that he had spoken with

me and others about his concern about that.

I don't recall specifically whether these ideas in

these five bullets were his or mine. I ¢an speculate, I

think they're a combiratisn zf his ideas and my ideas. And

I believe, to the best of my recollection, I offered them up

to Mr. Mercer as a way to prod a response from him about how
action might be taken here,
MR. BHARARA: But at a minimum, is it fair to say,

based on your recollection being refreshed from this e-mail,
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that the Attorney General was focused on a specific concern
of immigration enforcement in San Diego?

MR. SAMPSON: Yes.

MR. BHARARA: Okay. The next bullet says, "If she
balks on any of the foregoing or otherwise does not perform

any measurable way by July 15--my date--remove her," Do you

see that?

MR. SAMPSON: VYes.

MR. BHARARA: Was it part of the Attorney
General's plan generally that if Ms. Lam did not perform in
a measurable way that she should be removed?

MR. SAMPSON: I don't remember specifically. I
remember he was very concerned about her office's
performance, or lack thereof, with regard to immigration
enforcement: .

MR. BHARARA: Let me ask you this: Did you have
conversations prior to the sending of this e-mail with the
Attorney General about the specific situation in San Diego?

MR. SAMPSUN: I believe so.

MR. BHARARA: As part of those conversations,
would you have written an e-mail that part of the plan
should be to remove her without that having been part of
your conversation with the Attorney General? In other
words, would you have taken the liberty to write as part of
the plan--that appears to have been suggested by the

LISA DENNIS COUKT FEPCATING
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Attorney General--removal without having had such a

conversation with the Attorney General?

MR. SAMPSON: I really don't remember. I remember
general discussions in the senior leadership of the
Department among Mr. Mercer and Mr, Elston and myself and
others, and the substance of those conversations were that
Carol Lam has got to 90, her performance in that office is a
problem for the Despartment of Justice with regard to gun
enforcement and at this time immigration enforcement.

It may very well be that the Attorney General was
a party to those conversations. I think he was, or at least
he knew the general sense of the leadership of the

Department. But I don't have a specific memory of him

saying, you know, "Put her on a short leash or she will have
to be removed." I don't remember that,

MR. BHARARA: Take a look at the last bullet, It
says, "The AG then appoints a new U.S. Attorney (USA) from
outside the office." Does that refresh your recollection on
whether or neot theré was a dimevssion with any degree of
particularity with the Attorney General about whether or not
Carol Lam, if she didn't improve her performance, would be

removed?

MR. SAMPSON: It really doesn't. That could have
just been me--the discussion that was going on at this time,

to the best of my recollection, was that that office just

LISA DENNIS COURT REPORTING
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needed to change the way it approached immigration

enforcement. And so I may have just suggested that it

needed to be a U.S.--someone from outside the office
appointed in order to shake things up in that office. I
just don't remember specifically talking to the Attorney
Genexal at that level of specificity.

MR, BHARARA:  You will see the last part of that
e-mail, you request that Bill Mercer "prepare to present
such a plan to the AG tomorrow or early next week for his
approval and execute the plan next week." Do you see that?

MR. SAMPSON: I do.

MR. BHARARA: Was that ever done, by the way?

MR. SAMPSON: I don't think so. I remember having
some frustration that the Deputy's office had not been
responsive to this request.

MR, BHARARA: Could you take a look at another
document I'm going to hand to you, which I will ask the
court reporter to mark as ASG329--1 mean, it is ASG329. We
will mark it as Sampson Exhibit 2.

[Sampson Exhibit No. 2 marked
for identification.)

MR. BHARARA: Did you take a look at the document?

MR. SAMPSON: Yes.

MR. BHARARA: That is what appears to be a

calendar entry for a meeting on June 5, 2006. The title of
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discussions and concerns about her office's performance
formed the basis for Ms. Lam being added to the list of U,S.
Attorneys who would be asked to resign in December of 2006,
which list was ultimately approved by the Attorney General.

So I guess what I think, to the best of ny
recollection, is he was sort of generally--he was certainly
aware of the concerns about Carol Lam, and he was generally
aware abcut the notion that she would be added to a list of
U.S. Attorneys who might be considered to be asked to
resign,

So taken in that context, as you read it to me,
that statement seems inaccurate.

MR. BHARARA: Okay. And--

MR. SAMPSON: Or at least not complete.

MR. BHARARA: And just two more questions on it.
And so fair to say that the Attorney General was involved in
discussing specific concerns about the U.S. Attorney's
Office in San Diego? Is that right?

Mi. SAMESUN: Yes.

MR. BHARARA: All right. And those specific
concerns in this case was an alleged issue with respect to
immigration enforcement?

MR. SAMPSON: Yes,

MR. BHARARA: So the other part of that statement
from the Attorney General that "I was never focused on

LISX DERNIS COURT REPORTING
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specific concerns about United States Attorneys as to
whether or not they should be asked to resign, " based on
what you understand to be true and what we have discussed,
is that an accurate statement with respect to Carol Lam?

MR. SAMPSON: I don't know how to speak to what he
was focused on or not. I mean, I was focused on it, I
guess he wasn't. But based on what I observed, he was aware
of the concerns about Carol Lan, and ultimately he
understood that she was asked to resign as a result of those

concerns.,

MR. BHARARA: Okay. I want to ask you about David
Iglesias. You had conversations specifically about David
Iglesias with the Attorney General. Is that right?

MR. SAMPSON: Yes.

MR. BHARARA: In fact, during your testimony on
March 29th in front of the Senate Judiciary Committee, I
believe you testified that, "I do remember learning, I
believe, from the Attorney General that he had received a

complaint frem Rarl Rove aboud U.§. Attorneys in three

jurisdictions, including New Mexico, and the substance of
the complaint was that those U.S. Attorneys weren't pursuing
voter fraud cases aggressively enough."

Do you recall that testimony?

MR. SAMPSON: Yes.

MR. BHARARA: And do you stand by that testimony?

LISA DENNIS COURT REZ(
(410) 729-0401




10
11
12
13

14

16
17
18
19
20
21
22
23
24

25

168

23
MR. SAMPSON: 1 do.

MR. BHARARA: The reference to New Mexico, would
that be a reference to the United States Attorney in New
Mexico, David Iglesias?

MR. SAMPSON: I understood the complaint from Mr.
Rove to the Attorney General to be about three U.S.
Attorneys--U.S. Attorneys in three districts, including New
Mexico. So I understood that to be about David Iglesias.

MR. BHARARA: There is only cne U.S. Attorney in
New Mexico, right?

MR. SAMPSON: Yes.

MR. BHARARA: Okay. Do you remember what the

other two districts%

MR. SAMPSON: I do.

MR. BHARBRA: And what were they?

MR. SAMPSON: It was the U.S. Attorney in
Philadelphia--

MS. BURTON: I object to this. Unless they were
U.S. Attorneys who were removed, I think this is an area--

MR, BHARARA: We do not have an agreement as to
scope with the Department of Justice with respect to this
interview, so--

MS. BURTON: It is the Department's position that
this interview--that the same scope limitations that applied

to the others apply to this insofar as talking about
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individuals who were considered for removal but not removed,

MR. BHARARA: Ms. Burton, there is no agreement as
to scope, even with respect to the interviews with the
Department of Justice officials, as we made abundantly clear
at the last two meetings. The Department has a position,
and the Committee's investigators have a position. And with
respect to this witness, if he is prepared to answer the
question, I would ask that the witness answsr the question,

MS. BURTON: And I am stating the Department's
position with regard to this subject area and the
Department's objection that by putting this information on
the record, it lays a foundation for it to become public,
and that's the Department's objection. That is the basis
for the Department's objection as set forth in our letters
of March 27th and April 13th. We have concerns about the
disclosure of this information.

MR. BHARARA: Can I just say two things?

Number one, your objection is noted. We don't
agree with it.

Number two, I believe it is the case with respect
to this particular question, this information was revealed
by Dan Bartlett nationally on television in speaking about
Philadelphia and Milwaukee. So I don't know what the

particular concern is here. I am trying to--

MR. MINCBERG: And let me add, third, that Mr.

LISA DENNIS COURT REPORTING
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MR. SAMPSON: It may have. I don't remember

specifically, but it may very well have,

MR. BHARARA: Did you have any other conversations

with the Attorney General about Mr. Iglesias?
MR. BERENSON: Ever, on any subject?

MR. BHARARA: On any complaints having to do with

Mr. Iglesias.

MR. SAMPSON: I remember learning that he had

received some calls from Senator Domenici complaining about

Mr. Iglesias. I'm not sure I remembered that at the time in

September, October, November of 2006, but, you know, in

preparing for this and reviewing documents, I came to be
reminded of that. Ang towards the end of the process, of

course, as I stated in my testimony, the Attorney General

was briefed ang approved the list and approved the idea of

going forward and asking these U,S. Attorneys to resign.
MR. BHARARA: I got you. And do you know what the

specific concerns raised by Mr. Domenici with respect to Mr.
Iglesiag wera?

MR. SAMPSON: I don't remember knowing that. 1T
don't know that I ever knew that,

MR. BHARARA: But with--

MR. SAMPSON; Well, let me say this: I remember
hearing, again

--and I don't remember whether I heard this at

the time the calls came in or in October of 2006 or after

g
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this controversy arose. But I remember learning that

Senator Domenici had complained that Iglesias was not up to
the job and in over his head. But, again, I'm not sure when
1 learned that. And I didn't hear that from Senator
Domenici. I heard that, you know, reported from the
Attorney General.

MR, BHARARA: So based on your understanding, at a
minimum the Attorney General had heard complaints about Mr,
Iglesias from both Karl Rove and Senator Domenici from New
Mexico, Is that right?

MR, SAMPSON: Yes.

MR, BHARARA: Al) right. And then he ultimately
approved, did he not, the decision to ask Mr. Iglesias to
resign?

MR, SAMPSON; He did.

MR. BHARARA: So let me just back to a statement
made by the Attorney General, which was a clarifying
statement, and ask you based on what you just told us you
believe it was an accurate statement. "I was never focused
on specific concerns about United States Attorneys as to
whether or not they should be asked to resign." Is that an
accurate statement based on your knowledge and understanding
of the situation with respect to David Iglesias?

MR. SAMPSON: Again, T don't know how to speak to

what he was focused on. I am just not sure what he was
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MR. BHARARA: Do you see that document ?

MR. SAMPSON: Yes.

MR. BHARARA: . Have you had a chance to look at it?

MR. SAMPSON: I have.

MR, BHARARA: Okay. It is an e-mail from--well,
it is an e-mail chain, the first of which is on May 31 from
you to Bill Mercer. 1Is that right?

MR, SAMPSON: Yes.

MR. BHARARA: Do you remember writing that e-mail?

MR. SAMPSON: I don't really have any specific
recollection of it, but I believe I did.

MR, BEARARR: Okay. You have a series of
questions in that e-mail, the first of which is: "Has
ODAG"--is that the office of the Deputy Attorney General?

MR. SAMPSON: Yes.

MR. BHARARA: Has ODAG ever called Carol Lam and
woodshedded her re immigration enforcement? Has anyone?"
What is the response you get from Bill Mercer?

MR. SAMPSOH: "I don't believe so. Not that I'm
aware of "

MR. BHARARA: Could you explain what you meant to
communicate by "woodshedded"?

MR. SAMPSON: I understood that, as I mentioned
before, in April and May of 2006, there had been a
discussion in the senior management offices of the

LI5A DENNIS COURT HEEORT:N
(410) 729-0401




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

173

38
Department, primarily the Attorney General's office and the
Deputy Attorney General's office, about the issues and
concerns related to immigration enforcement in the Southern

District of California. And T understood that the Attorney

General had asked the Deputy Attorney General to focus on
that to see what could be done to improve immigration
enforcement in that office. This was a time when
comprehensive immigration reform legislation was being
debated, when Hispanics were marching in the streets, when

the President ordexed the National Guard to the border, and

the Attorney General was concerned. Everywhere he went and

spoke, people asked questions of him as a Mexican American,
what his views were on inmigration, and conservatives,
frankly, were really being very critical about the
Department's immigration enforcement efforts.

And my recollection is that sometime in April é;j
May, the Attorney General had specifically tasked the Deputy
Attorney General's office with working with the San Diego
U.5. Attoszney's Office to improve immigration enforcement
there, and I believe that this e-mail from me--I don't
remember it specifically--was following up on that, was
following up to see if the Deputy's office had taken any
action as directed by the Attorney General.

MR. BHARARA: And the answer you got was no,

MR, SAMPSON: That's right.
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MR. BHARARA: And it was case--as far as you

understand, did anyone at the Department of Justice ever
specifically relate to Carol Lam any Department of Justice
concerns about the way she was handling immigration
enforcement?

MR. SAMPSON: Well, in reviewing documents for
this, I believe that at some point Bill Mercer prepared a
memorandum that he sent to Ms. Lam and asked her to respond
to. But I don't think I had knowledge of that at the time.
I don't really remember that specifically.

MR, BHARARA: I want to ask you about that memo.
If you could take a look at a document that I will ask the
court reporter to mark as Sampson No. 5. The Bates number

is DAG2442.

I am sorry, It is a three-page document, 2440
through 2442,

[Sampson Exhibit No. 5 marked
for identification.]

MR. BHARARA: If you would just focus on the third
page of the document, DAG2442, you will see at the bottom of
that page there is an e-mail from Will Moschella to Bill
Mercer dated March 5th of 2007. am I correct that that was
the day before Will Moschella was scheduled to testify in

the House?

MR. SAMPSON: I think that's right,
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MR. BHARARA: And he asked Bill Mercer an

important question: How do we communicate to Carol our
displeasure with her immigration numbers? Aand you will see
the response is that Bill Mercer said he sent her a memo in
2006, to which apparently she responded, and let me read the
last sentence of Bill Mercer's response. "She responded
after I left the Office of the Deputy Attorney General, but
it seemed like mumbo-jumbo when I heard about it " And what
is Will Moschella's response? I mean, he forwards that e-
mail then to Daniel Fridman at the Office of the Deputy
Attorney General, and what is his response?

MR. SAMPSON: What is Moschella's response?

MR. BHARARA: Moschella's response,

MR. SAMPSON: It appears to be three question
marks.

MR. BHARARA: Do you have any understanding of
what that signified about Mr. Moschella's response or
reaction to the statement by Bill Mercer about whether or
not Ms. Lam had recsived cemaunications about unhappiness
about how she was conducting her immigration enforcement?

MR. SAMPSON: Well, I am not a party to these e-

mails, but I can speculate. Do you want me to give you my

best guess?

MR. BHARARA: BAre you familiar with Will Moschella

and are you familiar with the circumstances surrounding Ms,
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and provide assurances that none of the U.S. Attorneys had
been asked to resign to influence a case for improper
political reasons; and that the position of the
administration was going to be to hold that line.

And T just thought that if Mr. Cummins testified,
he would inevitably cross that line, and I understood that
Mr. Cummins had declined to testify and was asking whether,
if given the choice, the Department thought he should

testify. And my view was that, given the choice, he should

not testify.

MR. BHARARA: At the time you wrote that e-mail on
February 1st, what was your understanding of the reason why
Mr. Cummins had been asked to resign?

MR. SAMPSON: T understood that Mr. Cummins had
appeared on--had been listed as someone we might consider
asking to resign because he had not so distinguished himself
as being someone who wouldn't be on the list of people we
might ask to resign, and also that the White House had
inguired as to whether a place could be made for Tim Griffin
to be appointed and have the opportunity to serve as United
States Attorney.

MR. BHARARA: Were those equal reasons?

MR, SAMPSON: In my mind, they were first--the
first one was hecessary. If Mr. Cummins had been--it was my

belief that if Mr. Cummins had been a star performer U.S,
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Attorney and the White House asked, you know, if the

Department would be fine with asking him to resign to make
way for someone else, the Department would have said no to
that. And so I thought they were sort of the two-step
teasons. The first one was necessary before the second one

could even be considered.

MR, BHARARA: So are you saying that had Bud
Cummins not--withdrawn,

Are you saying that the interest in appointing Tim
Griffin or appointing somecne else to replace Bud Cummins
was not the sole reason for Mr. Cummins being asked to
resign?

MR. SAMPSON: To my knowledge, in my mind, it was
not the sole reason.

MR. BHARARA: And so to the extent there is
another reason, that other reason, are you saying, is based
on his performance as a U.5. Attorney?

MR. SAMPSON: In my view, yes,

MR. BHRARARA: and do you uniderstand that or is it
your recollection that Mr, McNulty testified on February 6th
of 2007 before the Senate Judiciary Committee that the sole
reason Mr. Cummins was asked to tesign was to provide an
opportunity for another person to serve in that spot?

MR. SAMPSON: 1It's my vnderstanding that that is

how he testified now. 1 didn't come to realize that until
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Selection Committee,

Mr. Rove participated--my experience and
observation was that Mr. Rove participated in Judicial
Selection Committee maybe half the time in the first term,
and then almost never in the second term.

MR. BHARARA: Do you have any understanding as to
why his participation fell off in the second term?

MR. SAMPSON: I don't know,

MR, BHARARA: Okay, I want to show you a document
now that I will ask the court reporter to mark as Sampson
Exhibit 9. Those documents are Bates number--it is a two-
page document Bates numbered OAG32 to 33.

[Sampson Exhibit No. & marked
for identification.]

MR. BHARARA: Take a moment to look at that
document, please.

[Witness perusing document. )

MR. SAMPSON: Okay.

MR. BHARARR: You will see agéin, this is--not
"again.” I am sorry. The first page, OAG32, is an e-mail
from you to Harriet Miers. Ig that right?

MR. SAMPSON: Yes.

MR. BHARARA: And it's dated September 13, 2006.
Is that right?

MR. SAMPSON: Yes,
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MR. BHARRRA: And could you just describe
generally what this document is and what the intent of this
document ig?

MR. BERENSON: Preet, I think it is from Harriet
Miers to Kyle, not the other way around.

MR. BHARARA: On QAG32--

MR. BERENSON: Is 32 the second page?

MR. BHARARA: 32 is the first page.

MR. BERENSON: Oh, I am sorry. The first page.

MR. SAMPSON: I think it is an e-mail in response
to Harriet Miers’ inquiry to me.

MR. BHARARA: Right. And what was her inquiry to
you?

MR. SAMPSON: It was twofold: first, any current
thinking on holdover U.§. Attorneys; and, second, any recent
word on a particular U.S. Attorney's intentions.

MR. BHARARA: And do you understand why she was
making that inquiry?

MK. SAMPSON: Well, as I testified, starting in
early 2005, there was an inquiry as to whether all United

States Attorneys should be replaced. I thought that was

unwise, as did others, and a general determination was made
3

To_identy

a subset of U.S. Attorneys who, for whatever
reason, were underperforming in that general sense, that a

subset of such U.s, Attorneys could be identified for
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consideration for asking them to resign sometime after their
4-year terms had expired. And that process bumped along in
an episodic way without any real traction, and I understood
that Ms. Miers was asking me where things stood on that in
this e-mail.

MR. BHARARA: And what is the substance of your
response and how you prepared your response?

MR. SAMPSON: I gave her the breakdown of all the
U.s. Attorneys, where things stood. She had inquired about
a specific U.S, Attorney, and so I responded to that. And
then the summary response that I gave her was as stated here
in the--

MR. BHARARA: Okay. Take a look at the sumrary
for a moment. Could you just read aloud the first two
sentences of the summary?

MR. SAMPSON: "I am only in favor of executing on
a plan to push some USAs out if we really are ready and
willing to put in the time necessary to select candidates
and get them appointed. It would be counterproductive to
DOJ operations if we push USAs out and then don't have
replacements ready to roll inmediately,"

MR. BHARARA: Could you also read the next
sentence?

MR. SAMPSON: "In addition, I strongly recommend

that, as a matter of administration policy, we utilize the
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new statutory provisions that authorize the AG to make USA
appointments,"

MR. BHARARA: Why were you so concerned about
proceeding with a plan without having candidates at the
ready?

MR. SAMPSON: What I remember is feeling that the
judicial selection process and the adjunct to that, which

Sleehorn
was the U.s. Attorney4process, was getting sclerotic, that
it was hard to get decisions out of the Counsel's office.
And so to the best of my recollection, I was kind of
pounding on the table saying, you know, you asked me what
our views are with holdover U.S. Attorneys and if we're
going to move forward with that idea of identifying some
U.S. Attorneys who might be asked to resign. But my
comeback is, look, we can do that but only if you're serious
about it.

MR. BHARARA: And what precisely did you mean to
say by--what was it that you wanted to have done as a matter
of administration policy?

MR. SAMPSON: As I said in my testimony, I
recommended this course of action, to use the Attorney
General's appointment authority and not deal with Senators.
And that was a bad staff idea that was rejected.

MR. BHARARA: I think you were asked some

questions about this by--I think you were asked some
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he wanted you to find other possible candidates for the
Eastern District of Arkansas consistent with working in good
faith with the Arkansas senators?

MR. SAMPSON:  The direction I remember him giving
was that arrangements be made for Mr. Griffin to meet with
Senator Pryor.

MR. BHARRRA:  Did you when you wrote this
December 15th email about gumming the process, running out
the clock, did you believe in your own mind that you were
acting inconsistently with what you understood the Attorney
General wanted you to be doing?

MR. SAMPSON: I don t remember.

MR. BHARARA: Was it your standard pPractice to
act in a way that was blatantly inconsistent with what you
understood the Attorney General s directions to you to be?

MR. SAMPSON: It wasn t, but I guess in
retrospect, I regret this email. It was an email, and it
was dashed off, you know, quickly. I don t remember sitting
thers thinking whit is the Arfornéy General s state of mind.

MR, BHARARA: Maybe this will be my last
question. Not withstanding what you understood the Attorney
General to be intending, and not withstanding what you heard
the Attorney General say with Senator Pryor, you wrote this
email when it was your standard practice not to go against

the directions and instructions of the Attorney General, is
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that right?

MR. SAMPSON: I think what I have testified to is
that I understood that the Attorney General, I believed that
he was sincere in his conversation with Senator Pryor. I
also wasn t sure that he had rejected the bad staff idea.

MR. BHARARA:  How were those consistent with each
other?

MR. SAMPSON:  Well, they are consistent with each

other because it might be the case that Senator Pryor would

meet with -Sewsreer Lrifss itk Tim Griffin, and decide to

support him for nomination and confirmation. That was the
hope.

MR. BHARARA: I want to fast forward to January
of 2007 and ask you whether or not you are aware of the
Attorney General having conversations with Senator Feinstein
about issues of the appointment of United States attorneys
in California.

MR. SAMPSON: I don t remember. Sitting here
right pow, I can t remember if ke did.

MR. BHARARA: Okay. Let me -

MR. SAMPSON: I m looking at Senator Feinstein s
counsel. I think he must have. Just sitting here right
now, I can t remember,

MR. BHARARA: It 8 not a memory test. I nm going

to show you a document. I ve got a lot of documents. I m
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going to show you a document. I believe some weeks ago I
provided that email to your counsel - provided it to your
counsel.

It is an email dated January 17th of 2007, 1

believe. We 11 mark it was Sampson Exhibit 11.

(Sampson Exhibit No. 11 marked
for identification.)

MR. BHARARA: Have you had a chance to look at

the document?
MR. SAMPSON: Yes.

MR. BHARARA: I just want to ask you a couple of
questions about it. The last email of the series is one
between you and Jennifer Duck, who is, as you understand it,
Chief Counsel to Senator Feinstein, is that right?

MR. SAMPSON: yes.

MR. BHARARA: And it is cc d to Richard Hertling,
who is the Acting - what was his position at the time?

MR. SAMPSON:  Acting Assistant Attorney General
for the Office of Legislative Affairs.

MR. BHARARA: What was the purpose of your
sending this email to Ms. Duck?

d&gﬂkn . ‘

MR, SAMPSON: I had fesget about this until you

all provided the email to us, and I even forgot about it

again here today.

But my understanding was that, my hest
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conclusively establish as much.

That last bullet point, am I correct that you made
it a point that it was not true that the administration
intended to go around the Senate and avoid confirmation of
U.S. attorneys, is that right?

MR. SAMPSON: Yes, that s what the email says.

MR. BHARARA:  And am T also correct that at the
time you wrote this email, ‘that you had still not gotten
this specifie rejection from the White House Counsel s
Office or anyone else at the White House about the staff
plan that you described, whose purpose was to go around the
Senate and do exactly that, avoid confirmation of U.s.
attorneys?

MR. SAMPSON: My recollection, as I testified on
March 29th, I think, I don t remember getting specific
rejection from the White House about that bad staff plan
with regard to the Eastern District of Arkansas.

As I said before, with regard to every other
district, that bad staff plan never went anywhere. But with
regard to the Eastern District of Arkansas, there were
discussions with White House staffers about that bad staff

plan.

I don t remember any specific rejection of that

from the White House.

MR. BHARARA: Okay. I am going to move onto
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another topic.

MR. SAMPSON: I do remember that the Attorney
General rejected that specifically sometime before this
January 17th time frame.

T remember having a conversation with him where I
said look, there are some people at the White House that
think that we should stay behind Griffin and just leave him
in there.

My recollection is the Attorney General rejected
that. I remember him saying, you know, they can take that
up to the President then if that s their view, but my view
is that we should not go that way.

MR. BHARARA: But am I right, it s the White
House that makes nominations, correct?

MR. SAMPSON: The President nominates people.

MR, BHARARA: Right. And so people in the White
House, in other words, the White House counsel has an
important role in determining who the nominees should be for

these attorney positions, correct?
MR. SAMPSON: Yes.
MR. BHARARA: And so -
MR, SAMPSON: If I may?
MR. BHARARA: Yes.
MR. SAMPSON: There had been turnover in the

White House counsel position at this time. And so my
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recollection is that the Attorney General s view was that s
a bad staff plan, we re not going to go that way, and there
wasn t, you know, there wasn t anyone higher than a White
House staff person that was advocating for that. S$o he was
not concerned about his rejection of that idea, even though
it is the President that makes the nominations.

MR. BHARARA:  You mentioned a minute ago 1
believe, correct me if I m wrong, that you told the Attorney
General that there were some people who believed that you
should stand behind, the administration should stand behind
Tim Griffin.

Did you mean by that to suggest that there were
people who belisved that the bad staff plan as you described
it, should be pursued?

MR. SAMPSON: Yes.

MR. BHARARA: Who are those people?

MR. SAMPSON: I understood them to be Chris
Oprison, who is an Associate Counsel to the President, Scott
Jennings, who wae » Spseial Assistast to the Fresident i
the Office of Political Affairs, and Sarah Taylor, who was
the Director of the Office of Political Affairs.

MR. BHARARA:  So at all times prior to the
Attorney General s rejection of the plan to avoid

— forneys
confirmation, Senate confirmation for U.S.V!%tmﬁaégg -

Eastern Division of Arkansas, Chris Oprison, Scott Jennings
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and Sarah Taylor were all in favor of the plan that you
described to bypass the homestate senators?

MR. SAMPSON: I m sorry. Could you just state
that again? I just didn t follow it.

MR. BHARARA: Could the court reporter read the
question back?

MR. SAMPSON:  That would be helpful.

[Whereupon, the question was read back.}

MR. BHARARA:  Let me ask you a different way. At
the time that the Attorney General specifically rejected the
plan to bypass homestate senators with respect to the U.S.

A position in the Eastern District of Arkansas, who

remained in favor of that plan?

MR. SAMPSON: Based on my knowledge and
impressions, it was Sarah Taylor, Scott Jemnings, and
perhaps Chris Oprison who may have just been reflecting
their views. I m not 100 percent sure.

MR. BHARARA: What about at the Justice
Department? Off the record,

(Off the record.]

MR. BHARARA: I asked you what about in the
Justice Department.

MR. SAMPSON: I mean, I think it would be fair to
say that I was open to the idea, and I believe Monica

Goodling also.
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MR. BHARARA: What about Paul McNulty?

MR. SAMPSON: I don t know.

MR. BHARARA:  What about Mike Elston?

MR. SAMPSON: T don t know.

MR. BHARARA: What about Will Moschella?

MR, SAMPSON: I don t know.

MR. BHARARA: What about David Margolis?

MR. SAMPSON: I don t know.

MR. BHARARA:  Anyone else at the Justice
Department who had an opinion one way or the other?

MR, SAMPSON: Not that I know of.

MR. BHARARA: Do you know with respect to the
White House, specifically whether or not Harriet Miers was
in favor of the plan, even at the time the Attorney General
rejected the plan?

MR. SAMPSON: I don t know. I believe she had
left, was gone by that time.

MR. BHARARA: By January 17th of 20072

MB. SBMPSON: I thought she left in December, but
T could be wrong.

MR. BHARARA: I m told that she was there until
January 3lst. Either way, you don t know?

MR. SAMPSON; The answer is I don t know.

MR. BHARARA: Do you know specifically about

whether or not Karl Rove had any idea about the plan?
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MR. SAMPSON: I don t know

MR. BHARARA: Did you ever discuss with Sarah
Taylor, Scott Jennings, or anyone else whether or not Mr.
Rove had any knowledge of a plan to help keep Tim Griffin
office by aveiding the homestate senators?

MR. SAMPSON: I don t remember ever having any
such conversation.

MR. BHARARA: Okay. After you stated that the
Attorney General specifically rejected the plan, did you
communicate that rejection to anyone?

MR. SAMPSON: My recollection is the way that it
was communicated was in the draft letter, I believeASenator
Feinstein, where for the first time that language was used
that the administration is committed to having a Senate
confirmed U.S. attorney in every federal district.

MR, BHARARA:  That was the first time that
language was used in a letter to a member of Congress you re
saying?

HR. BAMPBON: T think so. To the best of my
recollection.

MR. BHARARA: Do you recall if the Attorney
General had ever used language to that effect in his
conversations a month earlier with Senator Pryor?

MR. SAMPSON: I don t remember.

MR. BHARARA: Did you communicate the Attorney
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General s objection of that plan internally to anyone at the
Justice Department?

MR, SBMPSON: As I said, it was teed up in the
drafting of that response to Senator Feinstein s letter. So
I don t have a specific recollection, but the standard
practice would be to circulate it for comment at the
Department of Justice, and I remember circulating it for
comment to the White House because it invelved -

MR, BHARARA: Here s what I m asking. Separate
and apart from having other people at the White House or the
Justice Department learn about the rejection of the plan by
inference from reading a letter that was being sent to a
Senator, did you specifically have a conversation with
anyone at the Justice Department or at the White House to
indicate that the Attorney General had rejected the plan?

MR. SAMPSON: I don t remember specifically, but
I think T did. We drafted the letter and circulated it
widely, and I remember - I don t remember really having
discussions with psople at the Department of Justice about
it, but I do remember - I remember one conversation with
Sarah Taylor, and I think I remember one conversation with
Bill Kelly where that letter was drafted and there was a
discussion about that. I said, these are the Attorney
General s views.

MR. BHARARA: Do you remember if there was ever a
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communication that you had with Bill Kelly to indicate that

he was aware of the idea of bypassing homestate senators in
favor of, in a way that would keep Tim Griffin in office
until President Bush s term ended?

MR. SAMPSON: I think he was aware of that, but I
don t remember a specific conversation.

MR. BHARARA: Okay. I want to ask you, do you
recall when you notified other people of the Attorney
General s rejection of the plan, what the reaction was?
Either one of disappointment, acceptance, or agreement?

MR. SAMPSON: I remember that Sarah Taylor was
not- happy about that. But again, I remember the Attorney
General saying if anyone wants to take that up -with the
President, they can do that. These are my views.

That s the only memory that I have of anyone being
not pleased with that issue.

MR. BHARARA: How about Monica Goodling? Do you
recall any conversation with her about her being displeased
about the Attorney General s objection?

MR. SAMPSON: I don t remember specifically. I m
sure we talked about it, and I don t remember her being
displeased. I think she understood that to be the Attorney
General & determination,

MR, BHARARZ: Okay. I want to move onto a

different line of questions.
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You testified on March 29th that you kept files

relating to the issue that we re discussing here today in a
drop file. Can you describe again where you were keeping
those files?

MR. SAMPSON: I think I also testified that it is
maybe too much to call it a file. I don t know that I have
much to add from my testimony.

MR, BHRRARA:  Okay. I just want to explore a
couple of details about what you had, where it was, and what
became of it, if there is anything more you can add.

Why don t you finish answering the first question,
and then I 11 ask you a second.

MR. SAMPSON: Well, as I said at my hearing, the
Executive Office of 4.5, Attorneys, EOUSA, kept a chart that
they would update periodically of all of the United States

attorneys.

When they had been appointed, their name, the

district, and when their term expired. That would get you

P

through sbout 70 dis 5, and there would be about 20

districts that were in states of flux where there was a
vacancy or an interim or people had been interviewed, and so

the chart kept track of that.

I got that chart every time it was updated,

somebody would email it to me. I can t remember if that was

every couple of weeks or every month, I m not sure, I
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would, not every time, but sometimes print it off and throw
it in a little file I had in the lower right-hand desk
drawer. It was sort of a personnel file.

I had a lot of resumes in there that would just
come in, and then the front would be this chart of U.S,
attorneys. During the thinking phase of this process, it
was very episodic. At different times I used that chart and
would highlight folks who had, U.S, attorneys for whom
issues and concerns had been raised.

But then I would replace that chart with another
chart when it came, and I would just throw the chart in the
burn box. As I said, this process was not scientific or
very well documented., That was really the process. Then I
would look at that chart if someone asked, and send them an
email. Here are the six people that right now are folks
that we might consider asking to resign when their four-year
term expires. That s the substance of the file really.

MR. BHARARA: When you say there wasn t an active
file, was there a folder? Was there a - can you describe
physically what you would keep those lists and other
documents relating to those lists in?

MR. SAMPSON: It is a hanging file, a little
right-hand corner, probably 2 inches thick of resumes, and

mn
!o’éy the front, I would just drop that U.S. 4’&095:41 chart.

MR. BHARARA: You reviewed the production made by
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the Department of Justice?
qs
MR, SAMPSON: Only &as a non-employee, in the

same way you did. I have not had access to the unredacted

stuff,

MR. BHARARA: I believe you testified about this
at the hearing, but I want to ask you again so I can ask you
some other questions.

Are you aware of whether or not the entire
contents of what was in your drop file relating to this
matter was produced to the - investigation?

MR, SAMPSON: I don t know,

MR, BHARARA: And you don t know because you
don t recall what was in the file, or you don t know because

you haven t gone through the entire production? Or for some

other reason?
are
MR. SAMPSON: Well, both 4e true. My counsel

went through the entire production and only éﬁﬁéﬂé+géme
documents for me to review. But I m not sure that there was
anything in the file, because in this final process I would
have had that chart and finalized it and drafted the U.S.
attorney replacement plan, and then probably thrown the
chart in the burn box. But I don t recall specifically,

MR. BHARARA: What was the day in which you

resigned from the Department?

MR, SAMPSON: The Attorney General accepted my
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resignation on Monday -

MR. BHARARA: March 13th?

MR, SAMPSON: Or was it the 12th?

MR. BHARARA:  The 12th? Okay. At what point did
you become aware that the department was going to be
providing documents and emails to the Congress in connection
with what T 11 describe as the U.S. attorney firings?

MR. SAMPSON: On Friday, March 9th. Well, on
Thursday night, March 8th, the Attorney General returned to
the office after having come up and met with Senator Spector
and Senator Schumer and perhaps Senator Feinstein.

He had had a difficult meeting with them and had
agreed in that meeting to make five of his staff people
available for interviews. I believe that was the day of the

Meeing , Hhe
executive business maa:iéslﬂhet day that the committée
authorized subpoenas perhaps. I don t remember
specifically.

But there was some discussion on Thursday night
about how we would proceed, and there was no real
resolution. I came into the office on Friday morning. One
of the things that I did was said we need to prepare a good,
comprehensive response. I said that because I believed, you
know, I was sort of a fact witness, as was McNulty, as was
Moschella, as were so many people in the DOJ leadership,

that someone outside that group ought to be involved in
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doing that, and I recommended £6 Steve Bradbury, the
Assistant Attorney General for the Office of Legal Counsel

do that.

So I was aware that on Friday morning that an

effort for the first time was being made to collect all the

documents. I don t think that I was aware that the

department was determined to disclose them until after I had

left.

MR. BHARARA: So did you participate in the

collection of documents?

MR, SAMPSON: On Thursday morning, or Thursday

sometime before the executive busines
lovk ed o see.

]t
at my computer and sew what I could find @& found a couple

s meeting, I sat down

of documents. Then the next morning, when I recommended

Steve Bradbury begin doing that, that began, and my

participation was to allow Ego le from the Office of
e/ﬁJ

Vavﬂb

Information Privacy, or F0Ia-people to come and search my
computer.

Then from time to time, Steve Bradbury would call
and ask me questions. This was just sort of on Friday and
Saturday I think. And then on Monday morning, the Attorney
General accepted my offer to resign.

MR. BHARARA: As far as you understood before you
resigned, were other officials at the Department of Justice

making similar efforts to find possibly relevant documsnts
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there is a period of time for which the documents are
preserved in the ordinary course?

MR, SAMPSON: T just don t know.

MR. BHARARA: Okay. I am going to move to a
separate topic now and ask you about the origination of the
plan to fire any United States attorneys at all in President
Bush s second term, all right?

MR. SAMPSON; Uh-huh.

MR. BHARARA:  You recall - let me ask you this.
What is the earliest time you remember there to have been a
discussion after President Bush was reelected about the
firing or the request. for resignations from all or a subset
of United States attorneys?

MR. SAMPSON: I remember generally that after the
President was reelected, there was sort of an administration
wide assessment about all political appointees, Fethrink—

-polikical—appeintees, I m hot 100 percent sure, but I think
there was discussion, and there may even have been a request
made that all political appointees administration wide offer

to resign.

I think it was in that context that the question

[4
came up about United States—ﬁéﬁ%ﬁn&éﬁ‘amd whether they

should be asked to resign at that time.

MR. BHARARA:  And I think at some point you say

or have said that you d be back or helped to beat back a
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plan to fire all 93 United States attorneys, is that right?

MR. SAMPSON: I think I said that in an email to
Bill Mercer.

MR. BHARARA: Right. 1T mean, is that true? Did
you help to beat back that plan?

MR. SAMPSON: I think it s probably too much to
say beat back. My recollection is that there was some
discussion in December of 2004, early 2005 about whether all
United States attorneys should be asked to resign,

I remember that I didn t think that was a good
idea, and so I guess in that sense, I helped beat it back.
But T don t remember feeling a lot of pressure on that
either.

MR. BHARARA:  And when in fact to your
recollection was the plan to fire all 93 U.S. attorneys
rejected?

MR. SAMPSON: Well, to the best of my
recollection, it would have been sometime after the Attorney
General was confirmed, which was in early February. Things
just were kind of held in limbo until after he was
confirmed. So it would have been sometime, you know,
February or March of 2005, to the best of my recollection.

MR. BHARARA:  Okay.

MR. SAMPSON: And I guess I wouldn t want to

associate myself with the premise of your question that

115 COUKT REZ
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there was a plan to seek the resignations of all of them.
It was an idea that was discussed.

MR. BHARARA: It was an idea. And do you have
any understanding as to who originated that idea?

MR. SAMPSON: To the best of my - my
recollection is that Harriet Miers raised it with me. In
reviewing the documents, I understand that Mr. Rove raised
it with Mr. Leech of the Counsel s Office at the time, but I
don t think I knew that at the time.

MR. BHARARA: Okay. After the proposal of the
idea of firing all 93 U.S. attorneys was rejected, could you
tell us the first time that you or anyone else began the
preparation of any kind of list that might form the basis
for asking for resignations of some subset of those 93 U.S.
attorneys?

MR, SAMPSON: Well, a couple of things. It was
my view that U.S. attorneys all had the exXpectation that
they would get to serve at least four years, and none of
them had served four years at that time.

The first expirations wouldn t even be coming up
until September or October of 2005. And so in my mind, you
know, there was 9 months or something before that would even
ripen into a possibility,

That said, in reviewing the documents, I had seen

that I sort of in a quick and dirty fashion, sent over one
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of those charts to Harriet Miers ﬁgj’made some evaluation of
the U.S. attorneys in March I think of 2005. You know,
earlier.

MR. BHARARA: Isn t it the case that appointed
U.5. attorneys in fact had an expectation of serving not
just to the end of their four-year term, but until the end
of the term of the President who appeinted them? Isn t that
in fact what the actual expectation given the history of all
U.S. attorneys is? Was?

MR. SAMPSON:  Perhaps so. I think the way that I
thought of it in my mind was that they had an expectation
that they would get to serve at least four years, and the
practice in other two term presidencies, the most immediate

P;m bein i i i
g President Clinton and President Reagan, the
practice had been that many of those U.S. attorneys had held

over for longer than four years,

I didn t know what the expectation of the U.S.
A#ornt" S ey.pez:H'u et
at%e;azys was in an actual sense, but I knew that they wouldA

at least serve for the statutory four-year period.

MR. BHARARA:  Okay. So who became in charge of
the process that you described that had various phases,
including a thinking phase, of determining which if any
United States attorneys, should be asked to resign?

MR. SAMPSON: I think it would be fair to say I

was the staff person that was asked to work on that.
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MR. BHARARA: And you would say you were
principally responsible for that? You were the person
principally responsible for that?
MR, SAMPSON: At the staff level.

MR. RHARARA: And who understood you to be

responsible for that project?

MR. SAMPSON: I think the Attorney General and

the counsel to the President.
MR. BHARARA: Anyone else?

MR. SAMPSON: I am not sure. 1I mean, I remember

visiting with several members of the DOJ senior leadership

about this notion of identifying a subset of U.S. attorneys

who might be asked to resign after their four-year terms had
expired, I think, although I don t recall specifically

) Hat |is )
whether I laid out s of people at my hearing on

March 29th, but it included the Attorney General, the senjor

counsel to the Attorpey General and White House liaiso , it
SEDCUN L

included the Deputy Attorney General, a couple ofADeputy

Attorngy Genesral s,

It included David Margolis, it included Bill
Mercer, and it included a couple of directors of EOUSA. That
was the core group of people that I consulted on this
question,

MR. BHARARA: Starting at what time period?

MR. SAMPSON:  Well, beginning in 2005 in that

LISA DHNNIS COUR? REPORTING
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thinking phase.

MR. BHARARA: When in 20057

MR. SAMPSON: I think as early as March.

MR. BHARARA: The peocple that you described in
that group, did they understand that they were part of a
group whose purpose was to deliberate over what subset of
United States attorneys might be asked to resign?

MR, SAMPSON: I remember speaking with Bil)

Mercer extensively about this, that the White House

had
eSigngad v‘Za‘) Offer
raised the question of asking all 93 to nes@élv-aaénthat~fhe
Some discussir e 4 ,

'

idea of settling on a smaller subset was the Way we were

going to proceed.

I remember visiting with him about that and asking

for his views .about who should be inciuded in that smaller
subset, who of his fellow U.3. attorneys should be includeq

in that subset.

1 remember having a similar conversation with-Maxry
Beth Buchanan who was the Director of EOUSA at the time, I
remember having a similar conversation with Jim Comey, who
was the Deputy Attorney General at the time. I remember
having a similar conversation with David Margolis, who was
the Associate Deputy Attorney General at the time, and I
remembexr speaking about it ip general terms with the
Attorney General.
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Then later as those people were replaced by
successors, I remember speaking with them generally about
their assessment of the U.S. attorneys. So later in time, I
spoke with Mike Battle who became the Director of EQUSA and
had formerly been a U.S. attorney. I remember speaking with
Mike Elston, the Deputy Attorney General s Chief of Staff
about identifying U.S. attorneys that might be added to this
list.

Monica Goodling, who became the White House
liaison and senior counsel to the Attorney General. So
that s the group of people that I spoke with about this and
gathered infoxmation from.

MR. BHARARA: fWas it a formally constituted
group?

MR. SAMPSON: I don t think it would be. I don t
think it s accurate to characterize it as a formally
constituted group,

MR. BHARARA: Okay. &nd to go back to my
original question. Separate and apart from conversations
you may have had about the specific performance problems
about United States attorneys from time to time, did all the
members of this group that you have described understand
themselves to be part of a group whose purpose was to

determine what subset of United States attorneys should be

asked to resign?
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another S-minute break, and then we can talk a little bit
about the schedule?

MR. BHARARA: If you don t mind, why don t I just
keep pushing ahead and seeing how far I can get in the
next -

MR. BERENSON: Do you have a particular topic you
need to complete? Or do you just generally not want to take
a break?

MR. BHARARA:;  Off the record.

[0ff the record at 4:20 p.m.]

{On the record at 4:35 p.m.]

MR. BHARARA: Back on the record,

I want to ask you questions about some of the U,S.
Attorneys who were asked to resign and the particulars of
what went into that process that you were not asked about at
great length at your hearing. I want to ask you about Dan
Bogden, who was the U.5. Attorney in Nevada.

Did you come to believe that he was in the bottom
tier of United States Attorneys?

MR. SAMPSON: Let me say this about the different
reasons that U.S. Attorneys were added to the list. I
remember some of the reasons that were conveyed to me as I
was aggregating information, and some of the things I don't
remember and some of the things I may not have known that

were in the minds of other folks involved in this process.
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My recollection with regard to Mr. Bogden was that
he was a relatively close case. There &Egsﬁgg particular
allegations or concerns that he was a bad manager or that he
had failed to do thus and such. My recollection is that
there was sort of a judgment that a change in that office
would be beneficial, that a stronger leader in that office
would be helpful.

In reviewing the documents, I remember that there
was concern that his office had not and that he himself had
not worked closely with Main Justice, with the Obscenity
Prosecution Task Force of the Criminal Divisien, in trying
to make some obscenity cases in Nevada, But I don't
remember if I had that on my mind at the time late in the
process.

MR. BHARARA: With whom did you censult and from
whom did you receive information about the performance of
Dan Bogden during the course of this project?

MR. SAMPSON: Well, in reviewing the documents, I
remember receiving some criticism of his office from Brent
Ward, who was the Chair of the Obscenity Prosecution Task
Force. At the end of the process, in its final stage, when
we were finalizing who would be on the list, I remember
speaking with the Deputy Attorney General, Paul McNulty; his
chief of staff, Mike Elston; Monica Goodling, the senior

counsel to the Attorney General; and I think Bill Mercer,
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though I am not 100 percent sure.

MR. BHARARA: How did his name get on the list?
Who put his name on the list?

MR. SRMPSON: I don't remember specifically.

MR. BHARARA: Weren't you the maintainer of the
list? So you would have put the name on the list, correct?

MR. SAMPSON: Physically, I would have put the
name on the list. I don't remember who suggested that he be
added to the list,

MR. BHARARA: You don't recall what the triggering
event of putting him on the list was?

MR. SAMPSON: I just don't remember. It may have
been suggested to me by someone else of that group of people
I've talked about, but I don't have a specific recollection
of it.

MR. BHARARA: So other than the person who headed
the Obscenity Task Force--what was his name again?

MR. SAMPSON: Brent Ward.

MR. BHARARA: Right. Other than him, can you
remember anybody else at Justice--I am not talking about
people who ultimately approved his being kept on the list,
but anyone in the same vein as Brent Ward who lodged a
complaint or told you about a performance problem with

respect to Dan Bogden?

MR. SAMPSON: I just don't remember specifically.
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whether or not Mr. Bogden was a good performer or not?

MR, SAMPSON: I don't remember.

MR. BHARARA: Do you recall ever consulting with
Mr. Margolis about Dan Bogden?

MR. SAMPSON: I don't remember.

MR. BHARARA: Would you have in the ordinary
course, given that he was a person you mentioned was in the
group of people who was involved in this project?

MR. SAMPSON: Yes, although as this process
finalized, I was really working more closely with the Deputy
Attorney General and his chief of staff, Michael Elston.

And I quess I assumed that they were consulting with Mr.
Margolis. He was the expert on U.S. Attorneys and how they
were performing.

MR. BHARARA: You assumed that those other
individuals were consulting with Mr. Margolis, but you don't
know for a fact that they were?

MR. SAMPSON: At the end of this process, in
October and November and early December of 2006, really most
of my consultations were with the Deputy Attorney General
and his chief of staff and Monica Goodling. And I had
previously gotten input from others, including M. Margolis.
But at the end of this process, my best recollection is that
those were the folks I was visiting with. And in addition
to those folks, I think Bill Mercer as well. Again, I am
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decision to ask Mr. Iglesias to resign?

MR. SAMPSON: About the knowledge of the
President?

MR. BHARARA: Yes.

MR, SAMPSON: What I remember is in maybe the
week--or just a week before I left the Department in March,
I remember the Attorney General telling me that he had had a
meeting with the President in October sometime. 2nd he
reminded me about this because it was a meeting that the
President was having with each of the Cabinet officials, and
the Attorney General thought it was silly that he was
meeting with the President because he had met with him the
week before on some matter and asked me to inquire of the
White Rouse whether he really needed to come over for that
meeting. And I think it was, you know, just some short time
before the meeting was to occur, and so the word I got back
was, "Yeah, tell him to come over anyway."

And, again, just--I really digdn't know much about
this meeting. I don't remember the Attorney General
reporting to me the substance of it in the fall after he had
had the meeting. But in the week or so before I left the
Department, when Mr. Iglesias, you know, made some
allegations and it became a public affair, the Attorney
General--I remember the Attorney General saying, "You know,

I remember the President in that meeting we had in October
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refresh my recollection on that, but I don't have access to
those.

MR. BHARARA: Okay. Let me ask you about John
McKay, the former U.S. Attorney in Washington. Could you
tell me how he got on the list?

MR. SAMPSON: Again, to the best of my
recollection, the Deputy Attorney General's office exprassed
concerns about policy conflicts that it had had with Mr.
McKay.

MR. BHARARA: Can you recite for us your
recollection of every conversation and communication you had
with anyone at the Justice Department about any negative
performance issues relating to Mr. McKay?

MR. SAMPSON: And I assume you mean performance-
related in the broad sense.

MR, BHARARA: In whatever sense you interpret that
word.

MR. SAMPSON: I remember having conversations with
Michael Elston about Mr. McKay's efforts to promote the
Lé;ks Software, information-sharing software, and real
irritation that the Deputy Attorney General himself had over
the fact that Mr. McKay had gotten 20 or 25 U,5. Attorneys
to sign on to a letter that, in the Deputy Attorney
General's view, I think, you know, tried to sort of force

his hand and box the Department in on the decision abeut the
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structure of Department-wide information sharing. So that's
one issue.

I remember having conversations with Bill Mercer
about his concerns about Mr. McKay's office's sentencing
practices, and I remember Mr. Mercer complaining that that
office never sought to appeal downward departures. So that
is a second thing.

I remember there was concern expressed about the
way Mr. McKay interacted with Main Justice with regard to an

4 in his office had been murdered and they thought it
was case related. And it was in sort of an ongoing
investigation that was handled by another U.5. Attorney's
Office, but McKay on occasion--on at least a couple of
occasions, sort of demanded that the Deputy Attorney
General, or the Attorney General, I think, in one case, you
know, drop everything and fly to Seattle to participate in
an event related wégh that, It was just the manner in which
McKay did that that raised issues and concerns.

I think one thing--and you asked me for everything

T remember is
I remembered. The other thing & o

1

s
being told--I don't remember when precisely, but I remember
being told that Mr. McKay had held a press conference in
which he complained about the President's budget for U.S.
Attorneys, and instead of supporting the President's budget

request, he had complained about it.
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So sitting here today, that's what 1 remember
about the concerns about John McKay.

MR. BHARARA: Was there an issue of personal
animosity between Mr, McKay and certain officials at Main
Justice?

MR. SAMPSON: Not beyond what I've said. Not that
I'm aware of, He had irritated some officials in the
Deputy's office, but I don't know if I would call it
animosity.

MR. BHARARA: Did he irritate Mr, McNulty?

MR. SAMPSON: I understand Mr, McNulty and his
chief of staff, Mr. Elston.

MR. BHARARA: Did he irritate anyone else in the
Deputy's office that you are aware of?

MR. SAMPSON: Not that I remember.

MR. BHARARA: Was it your understanding that the
issue with respect to the Lé:ks system was irritation with
how Mr. McKay had handled it or a substantive problem with
what he was trying to promote through the £&;*e system?

MR. SAMPSON: I'm not sure, but I thimk it was the
former.

MR. BHARARA: The former?

MR. SAMPSON: I think so. But I'm not 100 percent

sure.

MR. BHARARA: With respect to any of these issues

LTSA DENNYS COURT RERCRIING
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where in the world Congress has any oversight jurisdiction
whatsoever over the way the President chooses to exercise
his hiring and firing authority among permissible reasons.

I mean, whether it would have been a better practice or a
worse practice to do this, that, or the other or have an
internal personnel system, that just--that's a core
presidential power, and I don't think the oversight
jurisdiction of Congress extends to it. If we can just
stick to questions that do relate to Congress' legitimate
investigative and oversight jurisdiction, we can probably
get through this a lot faster.

MR. BHARARA: Thank you for the speech.

MR. BERENSON: You are welcome.

MR. BHARARA: I am going to continue my
questioning. Off the record later I will explain to you the
various ways in which that question is relevant.

I .am going to ask you about Mr. Charlton. How did
he end up on the list?

MR. SAMPSON: I understood that there were--again,
let me say that I remember some of the reasons folks were
added to the list, and I don't remember some of the other
reasons, and some I may not even have known about. So this
is what I remember.

I remember there was concern about Mr. Charlton--

MR. BHARARA: If I could just interrupt you.

LISA DENNIS COURT REPORTING
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MR. SAMPSON: Yes.

MR. BHARARA: Do you remember with any specificity
when exactly he got on the list, and separate and apart from
the various concerns that you might state, what the
triggering issue was for putting him on the list, if you
remember?

MR. SAMPSON: I think the documents show when he
first appeared on a list. I just don't remember, sitting
here right now. To the best of my recollection, it had to
do with policy conflicts over the death penalty and over the
videotaping of FBI interrogations, as I laid out in my
testimony. inztolloquy with Senator Kyl.

MR. BHARARA: One of those issues was, am I
correct, Mr. Charlton's desire to engage in videotaping of
interrogations? Is that right?

MR. SAMPSON: Yes.

MR. BHARARA: And is it your understanding that--
withdrawn.

Are you aware of whether or not Mr. Charlton, over
the objection of the Department of Justice, actually engaged
in a program to videotape interrogations at any point?

MR. SAMPSON: I don't remember. I'm not sure.

MR. BHARARA: Did you review in connection with
Mr. Charlton his most recent EARS evaluation?

MR. SAMPSON: I did not.

LISA DENNIS COURT REPORTING
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MR BHARARA: Do you know if anyone else did from
whom you were aggregating information about Mr. Charlton?

MR. SAMPSON: With regard to EARS evaluations, I
understood that David Margolis read every EARS evaluation.

MR. BHARARA: What did Mr. Margolis have to say
about Mr, Charlton?

MR. SAMPSON: I don't remember.

I don't remember speaking with Mr. Margolis about
Mr. Charlton. I don't remember having that conversation,

MR. BHARARA: Do you recall if there was any
dissent over the issue of whether or not Mr. Charlton should
be asked to resign within Justice?

MR. SAMPSON: I don't think there was any dissent,
to my recollection.

MR. BHARARA: Do you have any knowledge of anyone
outside of--I am sorry. First, if there were people at the
White House who advocated one way or the other with respect
to Mr. Charlton?

MR, SAMPSON: Not to my knowledge.

MR. BHARARA: Do you have any recollection of
whether or not there were people outside of the
administration altogether who advocated or in any way
weighed in either way with respect to Mr. Charlton?

MR, SAMPSON: Not to my knowledge, other than, you

know, the post-resignation--or post-request for resignation,
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MR. MINER: Let s turn the paper over and
disregard Exhibit 19.

MR. SAMPSON: I apologize. I m not trying to be
difficult.

MR. MINER: That s fine. I m not either., Was
the Attorney General involved in deliberations regarding
whether a particular United States attorney should or should
not be asked to resign?

MR. SAMPSON: As I was aggregating information
from different people, I don t remember the Attorney General
being involved in that process. Some of the information
came in from him,

MR. MINER: Would you describe that as a
deliberative process? Was he considering whether folks
should be removed? Not be removed? Based upon that
exchange.

MR. SAMPSON: Was the Attorney General
considering that?

MR. MINER: Yes, sir. My question .called for a
yes or no answer, and that s the reason why I m trying to
get an answer as to whether he was involved in
deliberations, discussions, congiderations as to whether a
particular United States attorney should be asked to resign.

MR. SAMPSON: I think it would be fair to say

that at the end of the process, he was involved in those

LISA DEWNIS COURT REFORTING
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deliberations

As the process developed, you know, in the
thinking phase and then later in the more serious, final
phase, he was not particularly involved in those
deliberations. I informed him about it. He asked me to
make sure that the Deputy Attorney General was involved, and
that it was coordinated with the White House.

Then he definitely to my recollection was involved
in the final deliberation about should we really go forward
with this concept and are we comfortable with these seven
being the ones that would be asked to resign.

MR. MINER: Let s look back to June of 2006, You
testified earlier today regarding a June lst email
concerning the Attorney General having expressed an interest
in a plan to deal with the immigration issues in Southern
California, is that cotrect?

MR. SAMPSON: Yes.

MR. MINER: 1In that email as you described and as
you were asked questions, there was a discussion of a plan
that mentioned the possible removal of Carol Lam, correct?

MR. SAMPSON: Yes.

MR, MINER: With rsgard to the conversations that
preceded that email and your cdiscussion with the Attorney
General regarding Carol Lam, were there deliberations

regarding her removal?
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MR. MINCBERG: Now, as you have described quite
extensively in previous testimony, those statements are not
accurate, correct?

MR. SAMPSON: As I testified at my hearing in the
Senate, the final process began, I would say, in late
September and carried through October and November and
December. And, you know, the process before that, as I've
describad in previous testimeny, was episodic and sort of
more in the thinking process.

So that is just how I would describe the process.

MR, MINCBERG: But, in any event, there is no
question in your mind that the process of deciding which
prosecutors to terminate began much before Qctober?

MR. SAMPSON: Well, I don't want to quibble with
your words. I mean, the process for deciding. The
decisions were made, you know, late in November--

MR. MINCBERG: Let me rephrase my question. The
process for identifying which prosecutors to terminate
certainly began before October,

MR. SAMPSON: I agree with that.

MR. MINCBERG: Okay, I take it you did not have
any discussions with the unidentified Justice Department
officials leading them to make those statements that you are
aware of?

MR. SAMPSON: Not that I remember. I don't know

LISA DERNIS COURT REFORTING
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MR. SAMPSON: And Ms. Buchanan. But I don't
remember specifically-

MR. MINCBERG: You have no memory of any of them
suggesting he be put on the list?

MR, SAMPSON: I don't remember--in answer to your
question, I don't ramember spegifically whether Mr. Comey or
Mr. Margolis or Ms. Buchanan at this time rajsed concerns
about Mr. McKay. I do remember that Deputy Attorney General
Larry Thompson had previously, during his time as Deputy
Attorney General, had concerns about McKay, And so that may
be a reason he appeared on the list at this time.

MR. MINCBERG: Again, I appreciate your
speculating, although obviously it is only that at this
point. But just in terms of the way that you operated,
would you have relied on what an earlier Deputy had said
without checking with the current one?

MR. SAMPSON: Well, my recollection is that I did
check with the current one,

MR, MINCBERG: Okay. So--

MR. SAMPSON: I just don't have any specific
recollection about whether then-Deputy Attorney General Jim
Comey-=

MR, MINCBERG: Right.

MR. SAMPSON: --suggested that McKay be on the

list or we talked about it. I just don't have any

o
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recollection

MR. MINCBERG: But if he--again, I realize this is
somewhat hypothetical, but I am referring to your
speculation. If there were concerns that you recall from
Mr. Thompson and you had checked them with Mr. Comey, and
Mr. Comey had indicated, no, I don't think he should be on

the list, would you have done that anyway or would you have

deferred to Mr. Comey on that?

MR, SAMPSON: Again, it i1s hypothetical.

MR. MINCBERG: Right.

MR. SAMPSON: But the general process, as I recall
it, was that it worked by consensus. So if any one person
said, "I don't agree with that,” you know, the person would
come off the list.

MR. MINCBERG: And, again, you would have checked
with the current Deputy in that situvation.

MR. SAMPSON: That's my recollection.

MR. MINCBERG: Now, what is your reccllection of
thz subztance of the concarng that had ceme &t some point
from Mr. Thompson?

MR. SAMPSON: My recollection is that there had
been an AUSA who was killed in Seattle, and folks believed
it was in connection with that AUSA's work. 1 believe the
AUSA's name was Wales. Again, I wasn't a firsthand

participant in this, but my recollection is that Mr. McKay
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had demanded that Mr. Thompson take some action, and there
had been some conflict between the two of them. That is
really the substance of my recollection.

MR. MINCBERG: Very helpful. Now, do you recall
any discussion at all at this time--or for that matter, any
time--about complaints about Mr. McKay from Republican
officials relating to his failure to take action about
alleged vote fraud in the November '04 election?

MR, SAMPSON: My recollection is I testified about
this at my hearing, and I don't think I have anything to
add. It's hard to know what I was aware of then and am
aware of now.

MR. MINCBERG: Right.

MR. SAMPSON: I don't have any recollection of
being aware of that in any official capacity. I think I
learned of that through press accounts and general knowledge
of it now, But I juste==I don'tthink-—i-donlt~~Fmjust don't
remember anything more than that.

¥R, MINERERG:

Do v panallie-ar digd v suwer bave
any discussions within any of those Republiean Party
officials from the State of Washington?

MR. SAMPSON: Not to my recollection.

MR, MINCBERG: Or with anybody at the White House
about the concerns of those officials?

MR. SAMPSON: Not to my recollection.

LISA DENNIS COURT REPORTING
(410) 729-0401



~—

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

75

MR. FLORES: Turn to the specific U.5. attorneys
review section. When you began this assignment of reviewing
U.S. attorneys and considering whether any of them might be
replaceable, did you think about what would be the grounds
for - U.5. attorneys?

MR. SAMPSON: Yes.

MR. FLORES: And what were those grounds?

MR. SAMPSON: Well, the foundation of that would
be that these are political appointees who could be asked to
resign for any reason or no reason. But having passed over
that decision early on when it was decided that it wouldn t
be wise to ask all of them to resign, the consideration in
my mind at least was that it had to be something more than
any reason or no reason. It had to be a reason. There had

reasoned

to be a xeasen basis for asking someone to resign.

In my mind at least, it was a question of could
the production or management or work of the office be
improved with the change.

MR, FLORES: And did you keep those grounds in
mind throughout this process?

MR. SAMPSON: I did.

MR. FLORES: Let me ask you. I know you ve heard
many questions about each of the individual U.S. attorneys

and how they got on the list and whatnot.

If you could bear with me, I want to ask you some
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questions in that vein. Some may have been asked before.

With ragerd to Carol Lem, Carol Lanm first sy

on the list of candidates for the request of resignations
after you had a discussion with or received information from
Paul McNulty?

MR. SAMPSON: My recollection is that Ms, Lam was
on a list very early on and consistently was on the list.

MR. FLORES: Do you recall from whom you received
the information that first put her on the list?

MR, SAMPSON: I don t think I have anything to
add to my prier testimony. There were concerns about her
office s production in gun cases, and then later her
office s production in immigration enforcement cases.

MR. FLORES: Was it the continuing flow of that
information that caused you to leave her on the list as time
went by?

MR. SAMPSON: I think that s fair. As I
testified earlier, too, it was a consensus process. If
anyone had said no, I think that person shauld be off the
list, she in all likelihood would have been off the list.
But no one was saying that.

MR. FLORES: Did everybody who participated in
this process with you understand that that was your
assumption and procedure?

MR. SAMPSON: I quess you d have to ask them. I

LESA DENNIS GOURT -REPORTING
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and Chief of Staff?

MR. SAMPSON: It was not different than what I
observed when I worked for General Ashcroft as counselor to
him, and there was anothexr Chief of Staff.

I guess I really don t have much basis to compare
it to other agencies except to say I expect it is that way.

MR. FLORES: Okay. Just to wrap up with this
line of questioning. At the time that you completed this
review of the U.S. attorneys and decisions had been made,
did you feel like the fruits of your effort wefe going to
benefit the department?

MR. SAMPSON: I did at that time.

MR. FLORES: How much?

MR. SAMPSQN: It is hard to say. I did have some
concern that at that time, we didn t know who the next U.S.
attorney was going to be. So theoretically, we could end up
with a U.S. attorney who presented even more issues and
concerns, but a judgment had been made that not knowing who
we are going to get as replacemsnts, do we think we can do
better. That was the standard that was applied, and these
seven were the ones that were identified.

So certainly at that time I thought it would be
beneficial. That s why I was in favor of the

recommendation.
MR. FLORES: Sure. And in your view, it would
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have been detrimental to the department to have left any of
these eight people in place?

MR. SAMPSON: Yes, T think that s fair, I mean,
one of the considerations, too, is we heard all the time
that a lot of U.$. attorneys who had served for four or five
years, we heard that they were sort of em# looking for their
next job. So these folks were all going to leave either in
early 2007 or they were going to leave in early 2009.

+he View of Some

So it was seme-wdew that this was just an
opportunity te -get not only mitigate some concerns with
specific U.S. attorneys and their performance, but also get
fresh blood into those offices.

MR, FLORES: Thanks. WNow, I have a couple of
different sets of questions to go, and we have about 10
minutes left, so I 1l try to read them quickly. If Y could
ask you to try and be judicious with the length of your
answers, it would be helpful.

On hearing prep for the testimony by Mr. McNulty
and Mr., Moschella before the Congress this year, were you
concerned that the testimony that they would dgive would be
truthful, sound, and defensible?

MR. SAMPSON: I assumed it would be that.

MR. FLORES: Did you want the Senate and the
House truly to understand the grounds and appreciate the

merits for the decisions that had been made?
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right?

MR. SAMPSON:  With regard to Mr. Moschella,
although 1 was out of town for a large portion of that, I
think there was a lot of time committed to trying to - at
least looking back at the documents.

MR. FLORES: Do you feel like Mr. McNulty had
adequate prep time?

MR. SAMPSON: My recollection is that there was
just one dag—ef—-just-eae prep session with Mr. McNulty
before his testimony.

MR. FLORES: Okay. At any point in that process,
did you intend to cover .anything up about the agency
decisions?

MR. SAMPSON: I did not,

MR. FLORES: - Did you ever intend to mislead
Congress?

MR. SAMPSON: I did not.

MR, FLORES: Did you ever intend to withhold
needed informatisn for the Congress?

MR. SAMPSON: I did not.

MR. FLORES: I had a number of questions I wanted
to ask you to clarify some things that came up on Sunday.

The first is with regard to Sampson Exhibits 1 and
2. We will need to work with the exhibits as we go through

this. I 11 try and do it quickly.
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reason that I want to raise it.

You recall that we were talking about the question of
why Mr. McKay was on that early March '05 1ist, which was
before some of the LInX and other issues that were testified
about later. Do you recall that generally?

A Generally.

Q And, again, I can show you the part of the
transcript if it will be helpful. But do you recall, as you
were searching your memory for what might have been raised
about Mr. McKay then, you had a vague memory about something
that happened during Mr. Thompson's tenure as Deputy
Attorney General concerning the Wales murder and a concern
about whether Mr McKay was being too insistent about that,

Do you remember that generally?

A 1 do.

0 Do you recall also indicating that you would have
checked with the then-current Deputy Attorney General, which
would have been Mr. Comey, bafore that could have been a
factor in putting him on the 1ist?

A Do I remember if 1 had checked with Mr. Comey --

Q No. Do you remember indicating in our interview
that -- just by way of process, wouldn't have reached back
into something that happened in Thompson's tenure, without
checking with Mr. Comey, the current deputy, about it as a

reason for putting it on the 1ist?
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A Let me say this about -- those early 1ists were
essentially my notes. You know, they were -- they, I think
in this process, have taken on too much significance. I was
asked to make an assessment of, you know, if we were going
to ask some U.S. attorneys to resign, who would it be? And
I made some inquiries and generated some preliminary lists.

And then the process went dormant, and every once in a
while someone would ask me, where are we on that? And I
would, you know, generate a new list. So [ don't recall
specifically why Mr. McKay was on an '05 list.

In response to your questioning of me at my last
deposition, I searched my memory and I recall some
discontent with the manner in which Mr. McKay was pressing a
point related to the Wales investigation. And so 1 shared
that as possibly a reason back in '05 why he was on the
Tist. 1 don't remember if 1 checked with the current Deputy
Attorney General, Jim Comey, at that time, [ don't think I
necessarily would have, because that was really just a
brainstorming preliminary 1ist.

Of course, if it ever got to a near decision point, it
certainly would have -- just as it did in late 2006 -- would
have been something that was highly coordinated with the
current Deputy Attorney General and so forth.

And 1f 1 could add onme thing, I regret the way this

kind of spun out about Wales. [ think it's a tragedy that
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an AUSA was kitled, and I don't begrudge anybody wanting to
get to the bottom of that, In response to questions, I just
will share with you my recollection that there was some
discontent in the Department for th way, Mr. McKay
interfaced with main Justice on\¥i#;§/;:; on other things.
And maybe my memory is not right, but I remember that there
was some discontent of the way he was demanding main Justice
people take cerfain actions in that case. And he wasn't
running the investigation of that case; a different office
was. It was demanding sort of the Deputy Attorney General,
the Attorney General, do certain things. And I think, as I
testified, I don't have a strong recollection about it,

That was my recollection about why he may possibly have been
on an early, really, preliminary list.

Q 1 want you to understand that there is a good deal
of concern by Members of Congress and others about that
possibility. And my point is I think we can eliminate it,
if we can just go down this road a 1ittle bit. So let me
read to you a portion of what you said before. This is page
46 of the transcript. My question --

Mr. Kemerer., Which date?

Mr. Mincherg. April 18, 2007.

Mr. Kemerer, Thank you.

BY MR. MINCBERG:

Q My question there was:
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to resign in December of 2006. My experience at the --
during all the administrations since 2001, was that several
U.S. attorneys were asked to resign during that time,
beginning in 2001, for reasons related generally to their
misconduct. And that was usually handled by Mr. Margolis

And later in the process, you know, after -- in 2007
after this controversy arose, my recollection was vague and
I don't recall specifically. But I remember thinking in my
mind that Graves is in that category, that it was a
resignation that Margolis handled. Because I don't have ahy
specific recollection of being very involved in it, and I
know that it .- 1 know for sure it wasn't part of the
process, you know, that -- that the final process that
happened in the fall of 2006.

0 Well, I think we will need to put in the record,
then, the documents that will indicate very clearly that he
was in fact on the January '06 1ist. But let me move
forward, and I will circle back to that in Just a couple
minutes.

But Tet me move forward with, in fact, an e-mail from
you to Mr. Battle.

Mr. Berenson. Before ycu put a question there, [11iot,
may I consult for one moment with Mr. Sampson?

Mr. Mincberg. Sure. Please do.

Mr. Berenson. Thank you.
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at all about the reasons Mr. Graves was put on the list of
possible people to be terminated, the reasons that he was
asked to leave and the timing of that?

A That's right. | renember -- I'm -- I know that
Mr. Graves was not part of the final process where U.S.
attorneys were asked to resign in December of 2006,

G Indeed, by then he had already left?

A Yeah, he was already gone. And I just don't
remember the circumstances surrounding his resignation
earlier in the year,

Q Now are you familiar with Brad Sch)ozman?

AT am.

Q Do you recall any conversations with Mr. Schlozman,
or anybody else, about any concern about a Tawsuit brought
in Mr. Graves' district concerning whether the State of
Missouri was adequately taking care of vote fraud and
maintenance of voter 1ists?

A1 don't remember having any conversation 1ike that
with Mr. Schlozman or anyone else.

0 Anyone else? You dan't remember one way or the
another?

A1 don't remember.

Q0 Did you have any involvement in selecting
Mr. Schlozman to be interim U.S. attorney in Kansas City?

A What T remember is after Mr. Graves resigned --
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after there was a vacancy, I remember Mr. Schlozman
expressed interest in being appointed as interim U.S.
attorney, My recollection is that he had previously
expressed interest in being appointed interim U.S. attorney
anywhere in the country. [f there was a need for that, he
wanted to be on the 1ist,

And I remember Mr. Schlozman, after Mr. Graves
resignation became public, expressing a real interest in
going to that district because I think that's his home
district. I think he's from Kansas City. So he wanted to
go back and be the interim U.S. attorney, and 1 think he was
interested in pursuing the Presidential appointment .

0 Uh-huh. And he was in fact appointed interim U.S.
attorney?

A Yes,

0 And I want to get to a document or two about that in
a minute.

But what then happened with respect to the permanent
U.5. attorney post!

A What 1 remember is that Senator Bond, you know,
put -- I don't remember specifically if Senator Bond has
sort of a team back in the State that reviews applicants. 1
remember encouraging Schlozman to apply with Senator Bond
and I remember that Senator Bond recommended some names, and

I don't think he recommended Schlozman. 1 know that someone
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A~ Well, the only -- the reqular practice was that an
interim U.S. attorney had to be a D0J employee --

0 Right,

A -- who had/current background. And so it didn't
take Tong. It was usually just Ms, Goodling and Mr.
Margolis and Mr. Battle would interview the first assistant
and the criminal chief and somebody from Main Justice, and
then they would make a recommendation on who they felt was
the strongest.

Q@ And to whom would they make that recommendation?

A The Deputy Attorney General and then the Attorney
General. Because it was the Attorney General who would be
appointing the person who is the interim U.S. attorney.

0 Let me ask you to look at what again will be my last
exhibit, which is Exhibit 47. And for the record it is
0AG2183 to 0AG2184. And again you will see that significant
parts of this have been redacted, but this is the publicly
available document that we have.

A Mm-hmm.

0 Have you had a chance to take a look at Exhibit 477

A Yes.

Q Okay. T want to ask you to turn to page 0AG2184, to
the e-mail up top, which is an e-mail from you to a name
that has been blacked out about Kansas City, where you say,

"The Schloz" -- S-c-h-1-0-z -- "has expressed interest in
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being appointed interim and is heing interviewed today." I
take it "The Schloz" is a nickname for Mr, Schlozman?

A I .don't think it is -- I am not aware of him being
called that sy anybody. But that is who I was referring to
when [ said that,

0 So this is --

A It is accurate that | was referring to Brad
Schlozman, but I don't know that that is his nickname,

Q@ Okay. And if you go up the chain, there is an
e-mail then a Tittle later that day, it Tooks like about 3
or 4 hours later, from Ms. Goodling to you, indicating that
Brad interviewed well, a name that has been redacted bombed,
that we cannot talk to another name that has been redacted,
and 1'd argue we shouldn't at this point. Do you see that?

A 1 do.

Q And, again, by "Brad" I assume we are referring to
Mr. Schlozman?

A 1 think so.

Q@ And then you send an e-mail a few minutes later to
Ms. Goodling saying, Brad it is. Can you explain that, what
that means?

A Well, T think I was just very quickly saying, you
know, let’s tee up Brad to be recommended to the Deputy
Attorney General and the Attorney General. And he was, and

they approved, and he was appointed,
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0 And how did that happen? How did that get handled?

A I don't remember specifically, but the regular
process would be that EQUSA would prepare appointment
paperwork, that Ms. Goodling would check with Mr. Margolis
to make sure Mr, McNulty was fine with that, and then she
would bring the paperwork up and make the recommendation to
the Attorney General.

Q  With respect to the appointment of Mr. Schlozman, do
you recall any discussion -- and again you may not, because
I know you weren't in the interview -- I am sorry, let me
take that back. You were not, I take it, in the interview
with Mr. Schlozman, is that correct?

A That is correct. I don't remember being there. And
[ wouldn't have in the reqular practice, and | don't think [
Was.

Q Absolutely. So I realize that you may or may not
remember or know about what [ am about to ask you, but do
you recall any discussion at all in the courss of any of the
deliberations about Mr. Schlozman about that case that he
had brought against the State of Missouri involving voter
roils?

Mr. Berenson. The case that who had brought?

Mr. Mincherg. That he, Mr. Schiozman, had brought.

Mr. Hunt. He brought it when? What is the time frame

you are speaking of?
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has been the interests of the minority in our chamber be
damned, and we have continually been short-shrifted in our
time.

We have been gentlemanly in terms of accommodating the
witness' time constraints in each occasion and the needs of
the counsel from the Senate sides to ask their questions. I
will proceed forthwith, consistent with that prior practice
of my own today.

Mr. Mincberg, Needless to say --

Mr. Flores. | don't think the majority practice will
change from this point forward.

Mr. Mincberg. Needless to say, we don't agree with any
of that, but I won't take Mr Sampson's time to have that
dispute now.

EXAMINATION
BY MR, FLORES:

Q  Mr. Sampson, as I mentioned, you have testified
previously on your contacts with the White House in this
matter. Let me just start by asking whether it is the case
that, given Monica Goodling's testimony that although she
was White House Liaison she did not engage in discussions
with the White House on the review process of U.S. attorneys
that you rode herd on, if you yourself were the princinal
White House contact in that process for the department?

A1 think it would be fair to say I was the principal
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contact, but I believe she had some contacts related to it.

0 Okay. In the context that you had with the White
House, I believe that your prior testimony reflects that you
had recalled in your earlier testimony that the White House
had specifically asked you about only two U.S. attorney
positions that were affected by the review. One was the
position of the U.S. attorney for the Eastern District of
Arkansas involving Mr. Cummins and Mr. Griffin. The other
was an inquiry by Ms. Miers about the status of Ms. Yang in
the Central District of California. And you had recalled no
other specific inquiries by the White House about
individuals in this process. Is that still your testimony
today?

Mr. Mincbera. I will object to the characterization.

Mr. Sampson

A~ With regard to the seven U.S. attorneys who were
asked to resign in December of 2006, plus Mr. Cummins, who
was asked to resign in January, with resard to that list,
Mr. Cummins is the only one that I remember the White House
making specific inquiries about. And I do remember that Ms.
Miers asked specifically about Ms. Yang, whether she could
be -- what her plans were, whether she would be someone who
we might ask to resign. Sitting here right now, that is
what I remember,

[ also remember, as | testified previously, that I came
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to Tearn that Mr. Rove had made inquiries about -- or had
complained about U.S. attorneys in three Jurisdictions:
Philadelphia, Milwaukee, and Albuquerque; and the substance
of his complaint was the lack of vigorous prosecution of

voter fraud or the alleged ltack of vigorous prosecution of

voter fraud.
BY MR, FLORES;

0 And his complaint again had been made to whom?

A The Attorney Genera).

Q  Thank you.

In your contacts with Ms. Miers about the Eastern
District of Arkansas position and Ms. Yang in the Centra
District of California, was there any mention made by Ms
Miers of any desire on the part of the White House to seek
the replacement of a U.S. attorney for reasons related to a
desire to shut down any prosecution or investigation or
start any prosecution or investigation that was or was not
being gonducted by the sitting U.S. attorney?

A To my knowledge, that was not the case. In both
instances, I understood her inquiry to be related to a
desire to clear the way for someone else to be appointed and
have the opportunity to serve,

0 Did you ever hear such an attempt with regard to a
U.S. attorney position? And by that I mean an attempt

related to the shutting down or initiation of a case for
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investigation being made by Karl Rove?

A~ T don't remember anything 1ike that. To my
knowledge, that was not the case.

Q  Bill Kelley?

A Same answer.

0 Sara Taylor?

A Same answer

0 Scott Jennings?

A Same answer,

Q  Chris Oprison?

A Same answer,

Q  Any other White House staffer with whom you had
contact during the process of your reyiew?

A Same answer. [ don't remember any case-specific
questions. That is, T don't remember any conversations with
any of those White House people you listed that connected up
asking a U.S. attorney to resign in order to interfere with
or shut down a particular case.

0 Do you recall any attempt by any of those
individuals, or others at the White House whom I named, to
seek the removal of a U.S. attorney or U.S. attorneys
generally for reasons other than performance-related reasons
or the desire that simply another person be given an
opportunity to serve?

A I don't remember anything iike that.
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Q Ever in your process?

A Not that I recall sitting here today.

Q0 You testified earlier, Mr. Sampson, that at one
point in the process the process went dormant, By “the
process” I mean your process of reviewing U.S. attorneys
starting in tate '04, early '05, and ending in December of
'06. How many times did the process go dormant and for how
Tong was it dormant collectively?

A1 think one way to characterize it would be that it
was dormant the entire time until about September of 2006
I remember there was, you know, those initial inquiries that
I have testified about soon after the President was
reelected; and from time to time I would be asked a question
about where that stood. And so I would generate a list or
respond by e-mail or what have you. But no action really
was ever taken, and things really didn't come to a final
action phase until the fall of 2006.

Q So is it fair then to say that during those periods
at which the process went dormant, and in fact was dormant,
the White House left you alone regarding the process?

A Yes. There was large periods of time where we
didn't talk about it.

Q  To your knowledge or in your opinion, based upon
your experience and your tenure at the White House and your

main dealings with the White House while at the Department
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of Justice, is it at all consistent with the theory that the
White House was involved in pursuing the dismissal of U.S.
attorneys in order to shut down cases or investigations or
prompt the initiation of cases or investigations by any
individual U.S. attorney for the White House to have, as you
have described, let the process be so dormant for so Tong
and to have left you alone #bout that?

A~ Well, what I can say is [ think it certainly was a
process that was not agile, you know. It was not -- it just
really didn't work Tike that. Oh, here is a specific case;
Tet's ask the U.S. attorney for his resignation. It was, as
I testified, a long thinking phase that bumped along and
didn't really have any traction to it.

I remember feeling sometimes when -- [ remember feeling
one time -- I am not sure when in time it was -- Bill Kelley
asking me about it, and I remember thinking, you know, do
you really want -- is there really going to be
administration action on this? You people raise it with me
from time to time, but then nothing ever happens. And so I
really didn't think it ever had legs until late in 2006,

0 If I could ask you to summarize very briefly then,
is 1t your opinion, based upen your contacts and your
observations of the process, your knowledge of it, that the
White House behavior was in any way consistent with a desire

by the White House to retaliate against U.S. attorneys for
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complaints?

A T do understand that under the Constitution it is
the President's responsibility to see that the laws are
faithfully executed. My experience was that the priorities
of the Department, which inciuded terrorism and guns and
meth and corporate fraud and civil rights, including voter
access, as well as voter fraud, were priorities that the
Attorney General established in consultation with the White
House, absolutely, the President.

Q0 Thanks.

Let me refer you now to Sampson Exhibit 40, the
materials provided earlier this morning, regarding
communications from the Seattle area to the Attorney General
about alleged irregularities during the 2004 general
election in Washington; and I am Tooking at page OAG758.

I would refer you to that particular page, please; and
I would ask particularly that if you could read the 1list --
numbered list of issues that starts on that page and
continues over onto page 0AG759.

A 1. Over 1,000 felons cast illegal votes.

2. At least 45 votes were cast in the name of deceased
persons, at Teast 15 people voted twice, and at least 2
noncitizens voted.

3. More than 660 unverified provisional ballots were

inserted into tabulating machines at the polls.
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4. Some signatures collected by party workers to
validate provisional ballots were apparently forged,

5. Almost 900 more absentee ballot were counted in
King County than the number of registered voters who sent in
absentee ballots.

6. King County reconciliation records from the year
2000 general election are missing.

7. Election officials i11egally modified --
enhanced -- ballots.

8. Selected absentee ballots were set aside and not
counted. Voters who were disenfranchised were not notified.

9. There was an apparent organized effort to register
voters who had been judged mentally incompetent.

10. King County election officials have been unable to
reconcile polling place results and are withholding election
results to cover up error and possible fraud,

11. King County i17egally registered individuals who
gave the County Courthouse s their residence and mailing
address,

And, 12, King County i1legally registered individuals
who gave invalid residence addresses.

Q Thank you. Based on your knowledge and experience
and in your opinion, upon receipt of such information is it
appropriate for the Department of Justice to look into

whether there are valid bases for such allegations?
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A Yeah, This refreshes my recollection. I remember
that Senator Feinstein went on the floor and named seven
U.S. attorneys. And [ remember thinking how unfair that was
to Charlton and McKay, for example, who had announced they
were leaving to take partnerships or to go teach at a law
school; and she had essentially outed them as being people
who had been asked to resign.

And so then there was some, you know, discussion about
how to deal with that; and I remember I was concerned
because we were being asked essentially to prove a negative.
You know, we could say, laok, no one was asked to resign for
the improper purpose of influencing a particular case for
partisan advantage. No one was asked to resign because we
had people pre-selected to go in there under an indefinite
AG appointment. You know, we had to prove that negative.

And we knew internally that, look, we had asked these
folks to resign because, you know, albeit a little bit of a
lToose process in evaluating things, we thought about pegpla.
It wasn't an improper process. [t was a process that
identified people for whom there were policy conflicts or
what have you,

So my recollection is thinking, you know, we have a
tough row to hoe here to try and explain this and to explain
it and protect these U.S, attorneys who we didn't want to

say negative things about.
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on the California U.S. attorneys because that was Ms. Duck's
primary concern.

Q0 Sure. In Mr. Cohen and Ms. Duck's statements or
questions to you during that briefing, did they allege or
question whether U.S. attorneys had been dismissed for
partisan advantage by the administration?

A We talked about that. Because my recollection is
that Senator Feinstein had made that allegation with regard
to I think the Duke Cunningham case that Carol Lam's office
handled. And so, you know, I gave them assurance the best I
could that, you know, to my knowledge that was not the case,
that Ms. Lam was on the Tist and was asked to resign because
of immigration and gun prosecutions,

Q  During that briefing did they accept that
explanation by any signal to you, either verbal or
otherwise?

A You would have to ask them. You know, I have a good

relationship with Bruce. He just -- you know, we slapped

backs, and that was the end of it

Q0 Had they been former colleagues of yours on the
Senate committee?

A Mr. Cohen. 1 did not previously know Ms, Duck.

Q@ Okay. So is it not the case that the response by
Senator Feinstein to that briefing, which preceded her

comments on the 16th, was to, for whatever reason, reject
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witness referring specifically to interim U.S. attorneys or
acting U.S. attorneys in that answer?

Mr. Sampson. In New Mexico, I understand that the
first assistant became acting U.S. attorney. 1In Arizona, I
understand that the managing AUSA became interim. In San
Diego, 1 understand that the civil chief, Karen Hewitt,
became interim. In San Francisco, I understand that Scott
Schools was appointed interim. And in Seattle, I understand
that the first assistant became acting. And I don't know or
don't remember about the Western District of Michigan.

BY MR. FLORES;

0 Okay. In either case then is it not the fact that
in at Teast the three districts which 1 will submit have
been those most alleged to have been tampered with for
partisan reasons via the removal of the U.S. attorneys,
those being New Mexico, the Southern District of California,
and the Western District of Washington, that a career
official of the Department was the immediate successor to
the dismissed U.S. attorney?

A That is correct.

[ would add I forgot about Nevada. [ understand that
the first assistant, who was a career AUSA, became the
acting U.S. attorney.

Q0 In any of those districts in which the course of

action by the Department was to put in place or allow the
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succession of a career person from within the office to lead
immediately following the dismissed U.S. attorney, is that
in your view at all consisteat with the idea that the White
House or the Department somehow desired to dismiss the U.S,
attorney for reasons of gaining a partisan politica
advantage in the pursuit of a case or an investigation?

A To my knowledge, that wouldn't be consistent.

0 Would that have been entirely the opposite of what
the Department or the White House would have sought had it
desired such an advantage?

A1 wouldn't know how to say. 1 guess that would al
depend on the person who became the acting or the interim
U.S. attorney.

Q  But in no case of those districts was a political
appointee placed as the acting or interim U.S. attorney. Is
that correct?

A1 think that is right. In every district it was a
career person. Usually, in most cases, from inside the
office; in the case of San Francisco, outside the office. I
guess T would just add, with regard to Seattle, it is the
best of my recollection that the first assistant became the
acting. I am just not 100 percent sure,

Q0 To the best of your recollection, did the White
House at all interfere with, second-guess, oppose in any way

the Department's action in having a career person succeed a
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dismissed U.S. attorney in any of those districts?

A~ To my knowledge, that was not the case; and that
wasn't the regular practice. The White House -- an
associate counsel to the President, that is, a White House
staffer, and sometimes a person from the Office of
Presidential Personnel at the White House would participate
in the U.S. attorney selection panel with regard to
Presidential appointees. But the regular practice was with
regard to acting or interim U.S. attorneys, that would be
handled by Mr. Margolis, Mr. Battle and Ms. Goodling, just

entirely at the Department of Justice.
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to the President and he'd approve the person for nomination
to be U.S. attorney pending the completion of a background
investigation.

Q Is that general approach to those proceedings, are
those actions at all consistent with the theory that the
White House, for political reasons, would have been
tampering with the U.S. attorney selection process or
dismissal process for partisan reasons to gain partisan
advantages in cases, et cetera?

A I don't think so with regard to particular cases
U.S. attorneys are political appointees. Their names were
received from home State senators who, for a variety of
reasons, wanted to exert that sort of patronage authority
they have and recommend candidates to the White House for
consideration. So they're definitely political in that
sense.

Q Just one last question. It pertains to the
Schlozman-Graves scenario. I only ask because it pertains
to White House involvement in that.

If T can clarify the record from eartier, If | am
recalling correctly your statement and the record on this,
after Todd Graves resigned, or at Teast around the time that
he learned that Mr. Graves would be leaving or had left,
Mr. Schlozman expressed an interest in response to a

position as interim or acting U.S. attorney. He thes
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competitively interviewed for that position.

Mr. Margolis, the top career official at the
Department, was involved in that interview process.

Mr. Schlozman interviewed well, And Mr. Schlozman got the
job, Is that correct?

Mr. Mincberq. I will object to the characterization.

BY MR FLORES:

Q 1s that a fair characterization of the process?

A Yes. Yes. I think so.

0 Was the White House involved with that, do you know?

A To my knowledge that wasn't the case. It was an
interim U.S. attorney appointment, so it was handled at the
Department as far as I know.

Q0 Are you aware of allegations that had been made over
the course of this investigation that Mr. Schlozman's
replacement of Mr. Graves somehow was related to the
administration's advantage in cases in the Western District
of Missouri?

A 1 understand generally that that allegation is out
there,

Q It's your testimony today that the White House was
not involved in Mr, Schlozman's placement in that position
in the Western District of Western Missouri; is that not
correct?

A Not that I remember



255

176

A Harriet Miers I recall asking about it from time to
time, and I think the documents reflect that. And Bill
Kelley I remember asking about it from time to time, and 1
think the documents reflect that, And that's it, I think

Q0 Do you recall how often Harriet Miers and Bil
Kelley asked about the project?

A~ 1 mean it was, you know, quarterly approximately.
It was not weekly. It was not that frequent.

Q Did you recall anyone within the Department of
Justice?

A~ There were many other intervening events that always
supersedef)

0 Do you recall anyone at the Department of Justice
who, in the same way as Ms. Miers and Mr, Kelley, would ask
about the project from time to time?

AT don't really remember. [ mean, I think
Ms. Goodling probably. But I don't remember.

Q0 Do you recall whether or not --

A Well, let me say, the Attorney General from time to
time -- and usually that was in the context of Karriet or
Bi11; me reporting to him that Harriet or Bill had raised
this, you know, and then we would talk about it,

0 Would it have been your practice to report to the
Attorney General every time Ms. Miers or Mr. Kelley raised

the issue with you?
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capacities?

A Well, I was the chairman of AGAC up until -- at the
time I was called on to become the Acting Deputy Attorney
General, I hadn't served as the chairman of AGAC all that
long. T think I began to serve as Chair of AGAC in the
summer of '05, So I had about roughly 6 months or so of
chairmanship before that.

Q How long had you been vice chairman?

A Vice chairman, I had been that for at least 2 years
or so. I went to AGAC in 2002 after several months of being
U.S. Attorney, and I think I was vice chairman -- named vice
chairman almost at the beginning of my time. So I served
under Paul Warner who was chairman of AGAC, Bill Mercer,
Mary Beth Buchanan. I may have it in reverse order, Mary
Beth, then Bill Mercer.

Q In any event, the point is that prior to becoming
enacting deputy you were pretty familiar both because of
Leing Principal Associate Deputy Attorney General and then
being the Vice Chair of the AGAC and for a short period the
Chair with many of the U.S. Attorneys around the country.

A Absolutely,

Q When you became the Acting Deputy Attorney General,
what did you understand the role of the Deputy was with
respect to U.S. Attorneys?

A Well, pretty straightferward, that the Deputy
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Attorney General oversees the work of all the components of
the Department of Justice. There are some 40 components of
DOJ, and all of those component heads report directly or
indirectly to the Deputy Attorney General, and then the
Deputy Attorney General also oversees the U.S. Attorneys.
The Deputy Attorney General is the supervisor in a general
sense of the U.$. Attorneys.

Q Is it fair to say that, as a supervisor, the Deputy
Attorney General is responsible for the employment, the
separation and the general administration of personnel, of
all attorneys in the Department, including the U.S.
Attorneys?

A Well, I wouldn't agree with that characterization.
It is more complicated than that. Personnel, who actually
is a U.S. Attorney and is not, is not something the Deputy
Attorney General -- at least in my experience as Deputy
Attorney General; I can't speak for every past
administration -- but to the both best of my understanding
of this administration, at least, the decisions about who is
a U.S. Attorney are not —-

Q I didn't mean the selection. I said separation.
Leaving aside selection, I understand the Deputy is not
responsible for the selection of the U.§. Attorneys.

A I am sorry. Would you repeat?

2 T vas reading frem the Wab »
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the employment, but I assume that doesn't mean the original
hiring but during the course of the employment. Separation
in general of personnel, of all attorneys, including U.S.
Attorneys in the Department, are under the supervision,

A I see your point, yes.

Q That's correct, isn't it?

A I think that is right, Certainly the Deputy
Attorney General's Office is the office that has
traditionally handled issues of discipline and problems that
arise within the U.S. Attorney's Office dealing with a U.S.
Attorney. That is what Dave Margolis in particular is
responsible for in the office.

Q I want to focus on the period from November 1, 2005,
when you became the Acting Deputy Attorney General, through
the period of October 1, 2006, basically a year period when
first you were acting and then you had been confirmed, up
until October 1. During that period, did you terminate any
U.5. Attorney?

A There may have been some attorneys that left in that
period of time.

Q I am not asking about people who left voluntarily,
I am asking if you terminated because you didn't think they
were doing the proper job or were the right people for the
job between those two dates.

A I get vour question.
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of October 1 of 2006 that he had received from any Member of
Congress a complaint that any U.S. Attorney was not
competent to do the job?

A T don't recall -- I don't have any clear
recollection of that right now. I knew about the concerns
expressed regarding Carol Lam, and I don't know if anybody
ever put it that way to the Attorney General and that the
Attorney General passed it on to me. I have no recollection
of that. I just remember complaints about the immigration
issue. But I don't have any recollection of anybody -- the
Attorney General telling me that someone has put it to him
that way.

Q As to Carol Lam, you are referring to some
complaints by Members of Congress or a Senator about her
enforcement of the immigration laws in San Diego, is that
correct?

A That is right.

Q  RAze wou gware of @y Member of Congress who
suggested to either you or the Attorney General prior to
October 1 of '06 that she was not competent to be the U.S.
Attorney?

A No, I don't remember anybody -- any expression in
those terms.

Q Do you recall any -- with respect to any other U,S.

Attorney, did you have any Mawber of Congresy or of tha
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Senate express to you prior to October 1, '06, that any
incumbent U.S. Attorney was not capable of handling the job?

A I don't recall that, no.

Q Now when was the first time that you learned that
there was an effort within the Department to consider for
termination a series of U.S. Attorneys, a number?

A To the very best of my recollection, the first time
I learned about it was at the end of October. Somewhere in
the time frame of late October, early November was when Kyle
Sampson consulted me about the idea of seeking the
resignation of a group of U.S. Attorneys.

My best recollection is that the first time I learned
about it was through my chief of staff, Mike Elston, who had
apparently received an inquiry from Kyle Sampson to run this
by me, to ask me my thoughts on the subject. It was
presented to me in an oral fashion, as I recall.

Q By Mr. Elston?

A By Mr. Elston, right. And it was presented to me as
here is the idea and here are the names of individuals that
are being identified for seeking the resignation.

Q And do you recall the names that he stated to you?

A Well, what I don't recall clearly are the actual
names that were stated to me in a sense that I know the

names that eventually were asked to resign. To the best of

my memory, the peopls who wers askad to resign wire the



263

22

suggest any names for this list.

A Well, there gets to the question of Kevin Ryan.
From what I have seen from this e-mail and from that one in
November that I have subsequasntly seen —- the one in
November was actually sent to me I believe November 7th.
Kevin Ryan's name is not there. I am still a little
confused as to how Kevin was not listed initially. 3Because
of the matters that I was dealing with as Deputy, Kevin Ryan
was an issue that I was very much involved in. Just to take
a moment.

In late October, we had to send a team out to San
Francisco to do what is called kind of a special evaluation
of an office, and that is an unusual thing to do. I was
working with the Executive Office of the U.S. Attorneys and
Dave Margolis, and we were dealing with some very
significant management problems that were occurring in the
Northern District of California. So a team of a half dozen
or so AUSAs were sent out there to do a 3-day evaluation and
talk to a whole lot of AUSAs who were in the office and
those who had left the office, and that was actually a
significant thing itself.

That team had come back; and, as I recall, they put
together a report, a brief report that was presented to the
Department. I don't know if it was addressed to me or

presented to the Department in late Octokey, I probaiily

T g
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didn't actually see that report when it first came in,
probably didn't come do me until sometime in November.

During this same period of time, I was dealing with the
Executive Office of the U.S. Attorneys and David Margolis
and looking at what this report said, the significance of
it. The report was very critical. And so I can't quite
understand, sitting here now, just exactly why Kevin wasn't
on these lists, or on this November list, early November
list in particular.

I know that Kyle said in his public hearing that I told
him after that November 27th meeting in the Attorney
General's office that I suggested Kevin Ryan. I don't have
any personal memory of that, but that would be consistent
with what I was dealing with at the time.

Q But at the time that you were presented with this
list in late October, again, orally you were told, you
didn't suggest any additional names at that time.

A Not at that time, no.

Q And you hadn't been consulted by anyone prior to the
formation of that list about these terminations, had you?

A Would you repeaf that again, pleage?

Q  You had not been consulted by Mr. Sampson or Ms,
Goodling or anyone else who was compiling this list for your
views with respect to whether or not any individual U.S.

Attorneys should be on this list.
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A Not if you are referring to placing someone on a
list or not. I am sure I had lots of conversations with
Kyle especially over a period of time about U.S. Attorneys.

Q Did you recommend to Mr. Sampson or anyone at the
Department prior to late October that anyone be placed on a
list for termination?

A  No.

Q And no one came to you and said we are compiling --
before Mr. Elston spoke with you, no one came to you and
said we are compiling a list and we would like to get your
views of the competence or the advisability of continuing in
the office a particular U.S. Attorney.

Mr. Flores. Objection to the form of the question.

Mr. McNulty. I have no memory of being approached
prior to that time that Mike brought me this.

BY MR. NATHAN:

Q That is in late October of '06.

A Correct. I have no memery of ever being informed
that a list was being compiled for seeking the resignations
of U.S. Attorneys. I probably had -- I am sure I had many
conversations about the performance of U.S. Attorneys during
the time that year I was the Acting and the Deputy.

Q In a previous answer you said that you were

surprised but that the people who make these kinds of

decisions appa;

st

tly want @ terminate aight oy fen U.S.
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A I didn't have any reason to assume that.

Q Did you assume it?

A I don't have any memory of assuming that, either.

Q What did you assume? Where did you assume this came
from?

A I assume this list came from Kyle.

Mr. Flores. Objection. Can the witness be allowed to
answer the question?

BY MR. NATHAN:

Q How would Kyle have a basis for making a
determination of which U.S. Attorneys to retain and which to
terminate?

A I think Kyle had a wide basis for making those
determinations, and the reason is that Kyle had been with
the Department basically throughout the entire
administration. He was responsible for the selection of
U.S. Attorneys for much of the time that he was in the
Deparcment and the White House, so he knew the U.S.
Attorneys very well, and he was very much engaged in the
leadership and the life of the Department,

So it didn't strike me as being unusual that Kyle would
be able to identify or to compile a list of individuals
where we had issues and concerns about their performance.

Q Kyle Sampson is a 32-year old assistant to the

Attorney General, never prosecuted a case, never served in



267

27

the U.S. Attorney's Office, didn't supervise the U.S.
Attorneys. Did you think that he personally had a basis for
determining which U.S. Attorneys to keep and which to fire?

A Well, there is a difference between what a person's
experience would allow them to know through experience and
what a very intelligent person would know based upon
countless conversations with both U.S. Attorneys and with
the leadership of the Department of Justice. So it strikes
me that -- take, for example, the situation with Carol, just
as one example.

Q That is Carol Lam?

A I am sorry, Carol Lam. Kyle was certainly in a
position to know of the concerns that existed with regard to
her enforcement of gun laws and the Project Safe
Neighborhood and enforcement of immigration laws. He was
involved in lots of discussions about that and is a very
intelligent professional ancl, again, someone in the middle
of that. It doesn't strike me as being unusual that Kyle
could say If we have ladividuals where there are issues,
concerns about their performance, Carcl Lam as one example,
is one of those people, whether he had ever prosecuted a
case or not.

Q I want to try to go back to your mindset in late
October of '06. How did you believe this list had been

assembled at that time?
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A My assumption when I first learned of it was that
Kyle had pulled together these names based upon the long
process of dealing with the U.S. Attorneys and knowing where
there were various issues and concerns that existed. That
was my understanding at the time.

Q  So you thought that he had compiled this list from
his own observations and experience over the time he had
been at the Department of Justice.

Mr. Flores. Objection to the form of the question.

Mr. Hunt. I don't believe that is an adequate
characterization of what he said, if that is the suggestion
of your question,

Mr. McNulty. I didn't say it that way. What I meant
to say is that I believed it was Kyle's collection of
information, from his experiences in talking to lots of
different people and his experiences in dealing with the

issues that came up.

ewample; Paul Charlten. Kyle was well
aware that Paul Charlton had done something very unusual,
really unprecedented with regard to the death penalty case;
and he was well aware even of the FBI videotape policy that
Paul changed on his own.

Every morning we have an 8:30 meeting at the Attorney
General's Office, involves the leadership of the Department,

talk about things going on. So Kyle is in a positicu to
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know a lot of different things, and he talks to a lot of
people all the time.
BY MR. NATHAN:

Q But he hadn't talked to you about this issue.

A He had not talked to me about compiling a list of
names and seeking their resignation.

Mr. Hunt. Are you finished answering?

BY MR. NATHAN:

Q After you received this list from Mr, Elston, an
oral list from Mr. Elston which he told you had come from
Mr. Sampson, did you contact Mr. Sampson to ask him how he
had gone about compiling this list?

A After I received the information, I probably had
maybe two or three conversations with Kyle about this whole
effort or this plan. Following that, leading up to the sort
of final plans going over for approval, whenever this was
November 7th or November 15 this, I don't specifically
recall discussing with him how he went about formulating the
list. I maybe just assumed that process was one of, again,
identifying the folks where there were issues and concerns.
That is probably because it struck me that way from the
moment I saw it, and therefore I continued to assume that is
how Kyle did it.

Q And after you were advised of this list did you have

any conversation with tha Attorney General

out the names
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this was 9:00. It was scheduled for an hour, but it was
much shorter than an hour.

My best memory of the meeting was that its purpose was
for a kind of last opportunity to go over what was the plan,
what were we going to be doing. Kyle was -- it was Kyle's
meeting. He was sort of laying out what we were there for.

I don't have any memory of the dialog of the meeting.

I just recall the meeting was for the purpose of saying,
okay, we just need to go over this one more time, make sure
that we are clear on what we are going to be doing.

Q When you say "go over one more time," you mean the
plan for implementing these terminations, is that right?

A That is how I read it, yeah.

Q There was no discussion as to which names should be
on the list or which shouldn't be on the list at this
meeting, was there?

A I don't recall that. He says after the meeting I
mentioned Kevin Ryan may have been at that meeting. T took
note of the fact Kevin was not there. I know it is a bad
thing to do, to speculate in a deposition what I was doing,
but I just have heard that, and so I am assuming that there
must have been --

Q I am focusing at the meeting itself. I understand
your testimony to be that no one at the meeting laid out the

reasons that any particular U.S. Attornsy was on the list
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now produced with respect to the period prior to October of
‘067

A Even with all those e-mails that I have now come to
understand and see, the extensive back and forth that
existed between Kyle and the White House and so forth, I
still understand the process at its final stage having --
requiring an initiative by the Department to identify who
these individuals are and put them together in a list and
then send them to the White House,

As I sit here today, my view is that if Kyle had
decided not to do that or just never gotten around to it, we
may have not done this. So that is why I still see it as
being something the Department initiated when it went
forward with putting together those names.

Q You testified before the Senate that you were
involved in this process from beginning to end; and you
identified that process as starting in October of '06 and
terminating as of December 7th, isn't that correct?

A T don't know if that is exactly how I said it, but
at the time I testified my understanding of the process was
that it began in October.

Q Of '06?

A Of '06. And that was when I became involved in the

process.

it snded Pecanber 76 wher the
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Q0 And that is the impression you wanted to leave with
them.

A I just wanted to give them as much truth as I knew.

Q Which is what you understood at that time.

Let me go back in time to early October of '06. Did
you recaive a phone call at that time from Senator Domenici?
A T recall getting a phone call on December -- on
October 3rd. I returned it. He wasn't available. Then he
called me back on the 4th and got through to me at that

time.

Q0 So you spoke to him on the 4th.

A Yes.

Q Can you tell us what he said to you and what you
said to him?

A I didn't say much to him. He called, and it was a
very short conversation. He expressed his concerns about
the abilities of David Iglesias, and he used general terms,
things liké he's not up for the iuh, aver his head, not
getting the job done, things to that effect, and I think
he's just not the right guy for the job.

He didn't, as I have searched my memory, refer to any
specific case. He just talked in generalities about his
fitness for the job. He may have mentioned categories like
public corruption and immigration. So I am a little vague

on how -- how many categories, including in tarms of ki £
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work he is doing. What is clear in my memory is his
statements of lack of support for his abilities.

Q Did he call for his termination?

A I don't recall him doing that. What I recall him
doing is just saying that to me; and I said, thank you very
much, Senator.

Q Is that the full extent of the conversation?

A That is the best I remember. It was very short and
just to that point.

Q He just calls you up, says David Iglesias is not up
to the task. Maybe he mentions categories of cases. You
say, thank you. He hangs up, and that is the entire
conversation. Why did he call? What did he say was the
purpose, besides giving you his opinion on Mr. Iglesias?

A That was the purpose of the call I remember.

Q He didn't ask you to secure his termination. He
didn't say you should terminate him.

A I have no memory of him saying something like that.

Q Did you make a memo of this conversation?

A No, I didn't.

Q Did you report it contamporaneously to anyone?

A Well, though I don't have a specific recollection of
that, my best memory is that I -- a conversation like that I
would have mentioned to the AG and/or Kyle at the next

opportunity T had. When I receive a call from 5 Senstor o
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I realized that that was a mistake that needed to be
corrected.

Q And you asked that it be corrected.

A Yes.

Q And they did.

A Yes.

Q So the fact is you didn't consult with Mr. Comey
about any of these individuals on the list.

A But I had conversations with Jim Comey over a period
of time -- not in the most recent time frame, that is not
since I have been Deputy, but going back quite some time,
Jim and I have been associated with each other through much
of this administration -- about U.S. Attorneys. So I had
many conversations about U.S. Attorneys with Jim but not in
this time frame.

Q Is Mr. Comey a pretty good judge of prosecutors and
of U.5. Attorneys?

A I am sure he is. But I will say that I don't know
the basis for Jim's assessment of David. David is a very
nice guy.

Q David Iglesias.

A David Iglesias. He is a very nice guy; and I have a
good relationship with him, personal relationship with him
in the sense that we talked to each other at the AGAC

meetings and enjoy each other's company.  Hot I don't know
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what Jim's -- the basis for Jim's assessment would be.
Q I am trying to get the basis for your inaction in
response to this call. You know that Mr. Iglesias had been

a U.S. Attorney at the suggestion of Senator Domenici back

in 2001, correct?

A He was, yes.

Q He would been the U.S. Attorney for 5 years by this
time; and you had not seen anything in his evaluations that
suggest that he was not doing his job, isn't that right?

A T was not familiar with his evaluations.

Q Were you aware that he had been considered for
promotion to the U.S. Attorney in the Southern District of
New York?

A No, I wasn't aware.

Q Are you aware of it now as you sit here?

A No.

Q Are you aware that he was being considered at one

time for the U.S. Attorney position in the District of

Columbia?
A  No, I am not aware of that.
Q Do you know that he was considered for a high-level

position at the Department of Justice in this period between

2001 and 20062

A No.

Q  You didn't know that. But you knew that he had boen
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selected for the AGAC and had been on it, correct? Was
there anything about his activities that You were aware of
prior to October 3rd or 4th of '06 that suggested that there
was any credibility to the claim by Senator Domenici that he
was not up to the job of being U.S. Attorney in New Mexico?

A Well, I had picked up just from time to time -- and
during the time I was the Deputy I wasn't familiar with
issues associated with him prior to my time as Deputy, but I
had just picked up -- I can't be very specific about it --
concerns about the aggressiveness and the effectiveness of
his office under his leadership.

So when Senator Domenici said that to me, it did not
come completely out of the blue or a surprise that there had
been any question about David Iglesias.

Q Did you discuss with the Attorney General his visit
to New Mexico at the end of 2005 after you had already
started as Acting Deputy Attorney General?

A No, I don't think I was familiar with that.

Q Are you familiar with the briefing materials that
the Attorney General received before he went out there?

A  No, I am not.

Q Are you familiar with the fact that the Attorney
General told Mr. Iglesias when he visited him that he was
doing a great job?

A No, I am not fam

ay with that.
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Q Are you familiar with any letter that Mr. Battle
sent to Mr. Iglesias after his most recent evaluation prior
to the phone call that you got from Senator Domenici?

A Say that one more time, please.

Q Are you familiar with any letter Mr. Battle sent to
Mr. Iglesias following the most recent evaluation that the
EQUSA had done of the New Mexico's U.S. Attorney's Office
prior to the Domenici call?

A Well, I am familiar with that now, because I think I
have seen that in some form that has been identified, but at
the time I did not.

Q At the time of the October 4th call --

A Right.
Q ~-- you did not know that.
A Right.

One other thing I think should be included in this is
that I —- one of the reasons why that made an impression on
me I guess when Senator Domenici made that call was that
Senator Domenici had recommended him for that position
initially, and these U.S. Attorneys are largely selected as
a result of those kinds of home-State Senator support. So
that just struck me as a significant thing, his home-State
Senator. Plus Senator Domenici is a very distinguished
Senator who has been there a long time. Maybe from working

on the Hill for 12 years I bave a sartain instinet to ke
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deferential to Members and Senators.

Q  You thought it was significant when you got this
call.

A Right.

Q But you didn't take any action with respect to it.

Mr. Hunt. I don't think that is an adequate
characterization.

BY MR. NATHAN:

Q Well, you didn't write any memo about it, right?

A I did not write a memo about that.

Q  You did not ask for his evaluation.

A That is correct.

Q You did not call Mr, Iglesias to see what had
triggered this sudden lack of confidence, correct?

A 1 wouldn't necessarily call it "sudden lack of
confidence.”

Q Well, the first time it was expressed to you.

A Expressed to me, but I didn't have —-

Q Had he ever expressed that before?

A No, I didn't have any particular memory of him
expressing that to anybody else before.

Q0 And did you examine the files of anything going on
in New Mexico at that time to see what might have triggered

this lack of confidence that was expressed to you by the

Senator?
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A Not particularly. But, I mean, I certainly have no
reason to question her memory of that.

You know, the only thing that I can recall is that when
I talked to the U.S. attorneys, I was mindful of the
guidance, or the decision, that had been made that we were
not going to go into the details. And yet, I'm sure I was
mindful of wanting to be honest with the individuals, and so
if her recollection of how I formulated that was to say, I
didn't want to say anything that would lead her to believe
something different -- you know, with Carol Lam, though I
have tremendous respect for her as an attorney, I did have a
lot of concerns about her performance.

And so, on my mind in that call would only have been
the fact that there was a history of things that had come
up, and that I had to decide whether to go into those things
or not. So I was not doing -- and a failure to call back,

or whatever, why, I can't explain that. But if she expected

that, and I 3

that, L don't know why I didn't follow
through with that.

Q When you say you had concerns with her, isn't what
you mean, that you had concerns about the office and
certain -- the statistics they had in prosecutions in
certain areas like immigration and gun matters?

A That's correct.

Q  So it was not persenal?
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A Oh, no, not personal.

Q It's not misconduct by her. It's the activities of
the office in terms of the pricrities of the Department;
isn't that correct?

A Correct. It was the performance of the Southern
District of California.

Q Well, let me ask you this. I am not & mgnagenent
expert but I am puzzled by this.

If, by the termination, you intended to effect the
priorities of the office, but you didn't tell the U.S.
attorney that she was in jeopardy and that she could change
that, you didn't tell her what the reason was, and you
didn't tell the successor what the reason was, how does this
termination -- this unexplained termination help change the
policies of the Department -- of the office in San Diego
that the Department wants to change?

A Well, there are a couple things built into your
Juestion there. On the last part, what I hear you saying
is, does this actually accomplish the good of trying to fix
the office.

Q How would they learn that's what they should be
doing, and that's what you wanted and you intended -- I'm
trying to explain my question; that by the termination, you
intended to effect these changes and the practices of the

office, if you didn't eup

in it eithsr te her, ts bey




281

successor, or to the public?

Mr. Hunt. Do you want an answer to that question now
or to the three-part question you asked before?

Mr. Nathan. 1It's the same question. It's the same
question.

Mr. McNulty. Well, let me see if I can do it this way.
I think, of all the -- well, different kinds of reasons.

The shortcomings of the office in the area of qun
prosecution and immigration was a very apparent thing for a
wide audience of people, not just Main Justice, but these
numbers are out there in lots of different ways.

The gun numbers themselves are just -- and I -- and I
know that a lot of folks in the room here have a lot of
problems with the Carol Lam situation. So forgive me with
the harsh sound of this. I really view the gun prosecution
numbers just shocking, that they were so low after Jim had
brought it to her attention -- Jim Coleman, excuse ne,
former Deputy Attorney General -- and then they went down
after she and Jim talked about what she was going to do to
change it, as a real indifference to the number two priority
of the Department of Justice.

And, therefore, getting to your guestion, I understand
that what you're trying to geét &t is the notion of how that
is good management. But the reality is that as a result of

the change that's occurred in San Diago, there is a
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recognition -- and ATF has seen this -- and immigration,
unfortunately, folks have seen this -- that there is a
different recognition of the importance of those cases.

So I'm not here to say -~ I can't say today or agree
with your premise that this effort has not accomplished a
change; to my knowledge, it has accomplished some change
already.

BY MR. NATHAN:

Q But is the change in the Southern District of —-

A Is it a model study for management? I wouldn't hold
it out that way.

Q You're suggesting there has been a change in the
priorities and prosecutions in the Southern District of
California since Ms. Lam left in January?

A My testimony is that, as I understand it -- from
some information that's not very scientific or systematic,

so the statistics might contradict me; so I want to make

sha

that clear in the record -- but from my unds
talking to the interim U.S. attorney, Karen Hewitt, and some
things T have heard from law enforcement agencies, they've
actually increased their focus on gun prosecutions; and that
priority is being addressed clearer.

Again, let it be clear in the record, I have not looked

at the gun stats for the last 3 months to verify that.

Q Did you lonk at the gun stats at any time b
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October 30 and December 7 of 2006?

A No, I didn't look during that period of time.

Q And did you ever check to see that, in fact, as
Ms. Lam suggests, violent crime in San Diego was at a
25-year low at the time that she left the office?

A No. I can't say that I was aware of that, but I
certainly was aware of the fact that violent crime is -- in

that same State -- if I had known that statistic, it would
not have jumped out at me, because violent crime has been
down in many places around the country.

Q Would it jump out at you if the prosecutions of
State and local gun matters and gun prosecutions in San
Diego were very high?

A It would not surprise me. And I -- if you're
getting to what I think you're driving at there is, I
appreciate the fact that part of our Project Safe
Neighborhoods strategy is to encourage State prosecution.

S0 I don't —- T dan't dsvalus that sz an
accomplishment, but --

Q Looking at the numbers --

A Let me finish my thought here.

-- very frankly, we expect our U.S. attorneys' offices
to -- and they have to increase substantially over the past
5, 6 years, their Federal prosecution of gun crimes; and San

Diego is not the only place where there are good district
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attorneys.

We have in the Eastern District of Virginia, we have
excellent district attorneys. But we still had a
responsibility to enforce Federal gun laws, and I look at
the stats around the country during this span of time, and
some very small districts, Southern District of California
has -- on the top of my head about 110 AUSAs, and they're
very busy people and they have a very heavy workload. Aand
we can talk about that issue. But the fact is that
districts with the same kind of workload, like the Western
District of Texas, still has literally hundreds of more gun
cases prosecuted every year. And I just see it as being a
real resistance to something that was laid out for our U.S.
attorneys by the President of the United States as the top
domestic enforcement priority for this administration.

Q Let's go to your preparation for the Senate
testimony.

A CXay.

Q What did you do to prepare for that testimony?

A Well, first of all, as a general matter, having been
involved in the matter from late October until February 6, I
felt that I was pretty well aware of the circumstances that
have brought us to the point of having that Senate hearing.

I had a prep session, like we typically do before a

hearing; it was held in my corference reom, and I don't
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up at the hearing, and various points that I believed were
important to make.

Q And to the best of your recollection, this was
something that you wrote after you'd had the prep session
with the individuals who you described already?

A That's correct.

Q And the top line on the first page says Sending a
Message, and the bottom of that page says, "Our intent was
for this to send no message," underscore "no." Is that
correct?

A Correct.

Q Did you think that firing eight U.S. attorneys
without explanation would send no message to either the rest
of the U.S. attorney community or to the public at large?
Is that what this is suggesting?

A What this is suggesting is, I anticipate -- so I'll
get to your question. Let me recollect my thoughts here.

I anticipated that the Senators would be concerned
about what message these removals were sending. And one of
the -- the title of the hearing was the politicization of
our firing of U.S. attorneys or something like that, so I
knew that was going to be an important issue.

So what I was doing was thinking through how I felt
about that matter. And at first I felt that it was an

important question, because we don't went to &

tha wrong
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message to the U.S. attorneys, and so it's important for us
to know what we think about it.

Secondly, I felt that if you looked at it on the
totality of the circumstances, there would be a fair reason
to conclude that there was -- there was no basis, that a
message or a bad message was being sent to the other U.S.
attorneys.

Why did I think that it wasn't sending a bad message to
the U.S. attorneys? Because I believed that, first of all,
we wouldn't want to do that. So if I thought it was true,
we wouldn't want to do that.

Secondly, it wouldn't affect -- we wouldn't send a
message about public corruption. You can see what I say in
these notes about the way I look at how public corruption
cases are a very high priority, and that we have a strong
record in this area.

Thirdly, that I think U.S. attorneys have too much
integrity to receive a message like that. That is, I think
that -- and thank you for letting me go on here a little bit
if you don't mind.

Q Sure.

A My experience at the Department of Justice is that
prosecutors, especially prosecutors, both at Main Justice
and also out in the field just don't think in terms of

partisan politics when they do their ioh. They lpawe - o
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the extent they have any connectivity to that, they leave
that at the front door, and when they are in the office and
they're working on cases, it's a very nonpolitical,
nonpartisan environment. That's the -- that's the lifeblood
of the U.S. attorneys office. That's what makes them 50
particularly special, and I think it's true about the
Department of Justice as a whole, the Main Justice.

So I have seen too many U.S. attorneys who just are
committed to doing the right thing, and their AUSAs
especially, that they're not going to receive any
intimidation or message that there was even one that someone
thought was being sent,

So that's my point there. U.S. attorneys have too much
integrity to even receive a message. If they think they
have a case to make intense a Republican or a Democrat,
they're not going to be thinking about whether it's a
Republican or Democrat; they're just going to be making
their case.

And that's because the agents -- and that's number
four; that's because the agents and the prosecutors who are
involved, they don't slow down for a heartbeat. They don't
take any of this stuff into consideration. They just keep
plowing forward. That's the way the system is designed.

And. Therefore -- the last point I am making, the way

we did it, looking back on it now, w2 can all agree it was



288

98

very seriously flawed. But at the time when we did it, we
thought that by doing it quietly, people -- and again, as I
said a moment ago, the way it kind of unfolded in December
at first appeared to have some of that potential, that
individuals would be expressing their intent on leaving, and
that they would go off quietly, and people would not be
reading a lot into it. And T think until mid-January or so,
that's how it was working, that was the intent.

Thank you for letting me tell that.

Q Did you believe, as of February when this had
already come out and you were testifying, that the actions
of firing eight U.S. attorneys would send no message to the
remainder of the U.S. attorney corps?

A I did not think at the time that the decision was
being made -- what was the date you mentioned?

Q I'm now talking February 5, when you testified,
right?

A When I testified. At the time I testified, it was
still my view that the other U.S. attorneys were not being
sent a message or being -- or perceiving that a message was
being sent, yes.

Q And we have your testimony. We see what you said.
And when you testified, you were of the belief that this
process started in October of 2006 and that there was

limited White House involvemesnt; isn't tha!
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landlord, " and if I -- and I defer to those who are actually
briefed, because I just don't recall the words I chose; but
that word does not mean for me or the language does not mean
for me absence physically from an office. It just

doesn't -- those two things are not connected in my mind.

We have U.S. attorneys who are out of their offices for
a variety of reasons for all -- we have lots who are in the
military service and they're out for those reasons, we have
those who are dual-hatted and they have to -- they're in
D.C. and not at their offices, because they're doing two
different jobs.

So I don't personally connect physical location of a
U.S. attorney with performance. That's not something that's
in my mind.

What I think of -- so when I see the word "absentee
landlord, " I saw that term or understood that term at the
time to mean more management style and approach rather than
one's physical presence and so forth. Now there are things
that U.S. attorneys do that -- where they travel a lot that
are less justified.

And in the case of John McKay, I was concerned that in
his promotion of the LinX program, he was traveling around
the country a lot to do that, I did have some concerns about

that., But this just did not register that same kind of

thought in my mind.
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as a result, the clear impression which was going to come up
much more the next day, because of the U.S. attorneys
themselves testifying, was that it was for other reasons
that were not proper. And therefore, the concern was, make
sure that you lay out what your justifications were.

And so that was the -- and we also discussed, as I
recall, the position we would take on the legislation that
was going to be discussed by the House.

Q Who instructed you at the White House to provide the
reasons for the termination?

A There wasn't any one person who made that, alone,
clear. There were a number of folks there, and it was sort
of a consensus of the group that we needed to be clear on
that point.

Q Was Mr. Rove present for this meeting?

A As I recall, he came in after the meeting started,
didn't stay very long, and left early or --

O And what do you recall him saying?

A I don't have any clear recollection of whether or
not he spoke. I can picture where he was sitting, but I
just can't recall whether he actually -- if I -- you know,
pushing my memory at its limit, I think he said something,
but I just can't remember what it was he said; and I just
think it was lumped into the general point of, you all need

to explain what it was that you did and why yeu did it,
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A Yeah. I mean, that's generally right. I'm not sure
if those are my —- I'm not sure.

Q Generally right, that you believed that at that
time?

A Yeah. Until I saw the e-mails that Kyle, the
documents that were produced on May -- on March 8, my
understanding was that there was no -- I certainly don't --
I just have two words for you to remove.

To this day, I have no information to suggest that the
White House played any role in identifying U.S. attorneys to
be removed. I have no information to suggest that's not
true.

And encourage the dismissals, that language -- you are
asking me how I view that, then and now, is that until I saw
the -- until I saw the documents that Kyle had on March 8, I
did not appreciate that there was anything in the category
of encouraging us to do what we did in October or November.

Q Right. So you believed it was true when you read
the story -- first of all, when you talked to the reporter
in advance of the story and when you read it in the story,
you thought it was accurate at that time, correct?

A Yes. I would have -- again, I don't have any -~ I
can't say that I'm the official that's referred to there.

Q No. I wasn't asking you to attribute that.
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Q Do you recognize Menica Goodling's handwriting?

A T don't think I would necessarily.

Q@ As of sometime between January 1 and January 9 of
'06, do you have any basis for the knowledge of why
Mr. Charlton or Mr. Bogden would be put on a list for
termination?

A No, I don't.

Q Did anything happen with respect to the proposal to
tape record conversations or confessions in Arizona? Did
that occur by January of '06?

A T think it occurred after that because it occurred
during my tenure as acting or deputy, and sc it came up in
the springtime of '06.

Q  So that couldn't explain his being there.

What about this obscenity case? Did that come up
during your tenure, too?

A As I recall, that was in the summer/fall time frame

Q Yes. So that couldn't have happened in January of
'06 or have been known, could it?

A I am not aware of that being an issue at that time.

Q Right. Was there any other reason that had been
attributed or any justification that had been suggested
about Mr. Charlton besides the -- oh, the death penalty.

When did that occur that he asked for the desth penalty



293

159

to be reconsidered?

A That was in the late spring and summer of '06.
There is only one issue that I can think of that might --
that predates this,

Q What would that be?

A That is the resource issue down in his district. It
is a little sensitive because it involves Senator Kyl, so we
don't go around making a lot of noise about it, but it
involved getting additional prosecutors to the district of
Arizona, and I believe it occurred in the '05/'04
time frame.

Q Well, did Mr. Charlton oppose getting additional
prosecutors?

A No. What happened was he worked -- as best I recall
the story. I was not the deputy at the time. He worked
with -- excuse me. The summary of it, as I understand it,
is that he went around the process and dealt directly with
Jenator Kyl on getting additional prosecutors in Arizona.

As a result -- and I believe this was during the late —— my
memory is a little vague here. It might have occurred
during the end of Ashcroft's time as Attorney General and
maybe at the start of Gonzales', but as a result, we had to
pull AUSAs out of larger districts like Southern New York
and Northern Illinois and shift some slots down to Arizona.

I think Jim Comey was the deputy af the time.
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Q Was anybody assigned that event as a reason for
Mr. Charlton's termination in December of '06?

A Yes, that has been referred to it.

Q Who said that?

A It might even be on that chart that we looked at a
moment ago having to do with —- it might be stated in very
vague terms such as "did not follow DOJ process for getting
additional resources," but I do recall that that had kind of
created frustration among the leadership for the spot it put
the Department in.

Q With respect to Mr. Bogden, that issue dealing with
the one obscenity case, had that occurred by January of '06?

A I believe that occurred after that date,

Q After that date. So that couldn't explain why
someone, perhaps Monica Goodling, was suggesting the
addition of Mr. Bogden as of January of '06 to the list to
terminate?

A Wall, T belisve, at that time, that cass wss
following that date.

Q Right.

A 8o, for the record, just -- I mean I appreciate what

you've established, and I just want to make sure that it's
clear for the record since I referred to the resource issue,

Q Sure.

A That resource matter did trouble
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leadership because it did kind of force us into having to
do -- which is always a very difficult thing, and that is
move AUSA positions from one place to another. We didn't
have AUSA slots just to put in Arizona, and so I think it is
important for the committees, in their search for reasons
that were going on with Paul Charlton, just to appreciate
the significance of that circumstance, and that circumstance
may have been indicative of Paul's style, which was not to
take "no" for an answer.

Mr. Nathan. Can we have this marked as Exhibit 167

[McNulty Exhibit No. 16
was marked for identification.)
BY MR. NATHAN:

Q I'll show you Exhibit 16,

First, I want to -- let's see where this begins. So go
to the end of the document, which, as you know, with an
e-mail chain, that is the first one there.

September 13th, 2006 at 2:39 p.m. This is an e-mail
from Harriet Miers, White House Counsel, to Kyle Sampson
regarding U.S. attorneys. Do you see that?

A Harriet to Kyle, right.

Q It says, "Kyle, &ny current thinking on holdover
U.S. attorneys? Any recent word on 'blank' intentions?"
Someone's name has been deleted.

Do you see that this initdistive iz coming from
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It is also true that it assumes that there is no other
basis for the resignations of those U.S. attorneys, and I
know you're working hard at trying to -- I don't say that
negatively. I'm sorry -- distinguish between those reasons
and these others, but I'll maintain with you that there are
justifications, and just the -- you know, if you're a U.S.
attorney right now and you're looking at this whole affair
and you're looking at San Diego -~ you and I will never know
this for sure -- and if we could take a poll of every other
U.S. attorney, I would be prepared to bet you more than a
pint that the fact is that they would say that the reason
for Carol Lam's departure is about the gun numbers, which
most U.S. attorneys were really surprised to see how she was
able to not do gun cases when they were being forced to do
gun cases and those immigration numbers rather than say it
is because she was following up on whatever the Cunningham
case involves. I don't think you'll find the U.$. attorneys
think that way.

Q Let me ask you about that.

First, you said, if an agent thought that this were
having an effect, he should scream bloody murder.

A You're going to mention San Diego.

Q Didn't the FBI agent in San Diego scream bloody
murder with respect to "it's politics"?

A I don't krow if it was blosdy murder or whai he
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A Yes, I assumed at the time I was being consulted; it
would have been reasonable for me to assume at the time I
was being consulted. I just can't specifically remember
what I was thinking at that moment, but it would have been
reasonable for me to assume that others had the same
information or similar information or some of the
information that I had concerning these individuals so that
if they had been consulted they would have been able to
provide the same kind of information.

Q Okay. Let me jump now to the individuals. I'll
come back to this generally, perhaps, later, but I would
like to ask you some questions about whether there is any
other personal knowledge you had about -- or that would have
supported concerns you had with the individuals who were
asked to resign that did not come out in the earlier
questioning.

The first of those people whom I'll mention is David
Iglesias. TIs there any further information or belief that
you had concerning his performance as a U.S. attorney that
affected your opinion of whether his resignation should be
sought?

A Well, as I said before, I picked up through
conversations over -- at the time that I was deputy for a
year at that point, I had picked up some conversations about

the sort of approach that was taken, the aggre
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ability, and things that were less than positive.

In other words, I had some information that had just
come to me in the course of that year, through conversations
and so forth, that was related to the style or approach that
he took as a U.S. attorney that were similar to or not
inconsistent with the things that Senator Domenici said to
me in a phone conversation. So prior to that time that I
saw the name that I was responding to, there were other, you
know, miscellaneous things that I had picked up in
conversations that were consistent with that criticism by
Senator Domenici on October 4th.

Q Do you recall with any more specificity what those
might have been?

A Well, I recall a comment made to me by a judge one
time at a meeting I was at in the summertime.

Q Of what year?

A What's that?

Q  Of what yesx?

A That's the summer of '06.

He is a judge who sits in the Southwest. T believe he
is on the -- I was at a bar event or a judicial conference
event. That's what it was, the Standing Rules Committee, I
think it was, in the summertime, and he had made a negative
comment about not, you know, being aggressive. I just

didn't even respond to it. I think it was Just a ps
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comment, but that's the only specific thing I can recall.

I just remember that when Senator Domenici made those
negative remarks, it didn't strike me as being out of the
blue or totally inconsistent with other things that I had
heard. There are some U.S. attorneys who, if someone called
me and made a negative comment about them, I may not hava
any association at all with anything else. I just don't
remember reacting that way with those criticisms.

Q Do you recall what kind of aggressiveness the judge
might have been referring to? Was it aggressiveness in
prosecution in the office or was it personal aggressiveness
or something else?

A No. T think it had to do with being effectively
running the office and dealing with the problems that were
existing in New Mexico.

Q TIs that the only more specific thing you can recall
about Mr. Iglesias?

A That's the only thing I can recall right now, yes.

Q Okay. Next, I would ask about Mr. Bogden.

Is there any other information that affected your view
of whether his resignation should be sought?

A No, I didn't really have any other information on
Dan Bogden.

Q Have you learned of anything since that would

confirm the wisdom of the decisien to seek his rzesignation?
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A Well, what I have heard since is basically
consistent with what I understood to be the case at the time
of a lacking of assertiveness and aggressiveness and a
dynamic nature. I think, when people hear that, they may be
confused or really puzzled by that, and I may need just a
moment to explain that point a little better, because inside
the Department and its leadership that probably meanz more
to many of us than it does to those on the outside. There
are a number of U.S. attorneys who, from the moment they
arrive, have an aggressiveness that seems to really push the
office to another level, and it's not only just seen in
statistics; it is often seen in the kinds of cases that come
up, and it's seen in the way in which they interact in the
U.S. attorney community and with the leadership that they
exercise, and when you see U,S. attorneys like that, you
start to set the bar kind of high for what it can be like to
see a person who really takes initiative, and I think that
sometimés U,5. attorneys are judged against that kind of
standard, and so when they're seen as lacking in some ways
in terms of assertiveness or aggressiveness, that's what is
meant. It's meant that they are not performing at that
highest standard of energy and initiative that can be done,
and if you lay that up against a district where it's a
higher profile district, it might be accentuated more, and

that's how I have come -- that's bagically heow I undersioss
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it and it was explained to me and ultimately why I didn't
object and how I've come to continue to understand the
situation there.

Q@ So it would be fair then to say that a U.S. attorney
who fell short of that bar that you just described would
present a situation in which the Department, in reviewing
the U.S. attorney corps, could decide reasonably, "in this
district, we can do better"?

A Correct. That's how I think the Attorney General
himself looks at it as to where we can make change and where
we can do better.

Q I'd like to ask you about Mr. McKay, but let me
first get back to a question about Mr. Iglesias.,

As you may know from testimony in front of this
committee back in March, Mr. Iglesias claimed he was
contacted by Senator Domenici and Representative Wilson in
the latter part of last year.

Do you believe that, whether or not he would have ended
up on the final list and his resignation would have been
sought, it might have been a different story if the
Department leadership had known of those contacts, for
example, because he had reported them to the Department
consistent with procedures?

A It's a good question, and I know the

Attorney General addressed it, to some extent, &t hig
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hearing.

My way of saying it would be it would have been a very
important consideration or factor, in our perspective, on
how we viewed comments that had been made. Comments that
have been made have been general in nature and not case
specific. These appear to have been case specific issues,
and so it doesn't necessarily mean that the general comments
were not still valid, but it might have been an important
factor in our perszpective. Eeyond that, I'm not gaing to
speculate as to whether or not we would have come to a
different decision, but it would have been very, I think,
important information to have.

Q Do you think that the failure of a U.S. attorney to
report that kind of contact to the Department, consistent
with procedure, reflects what you would call an example of
very poor judgment, poor judgment, moderately poor judgment ?

A Well, I appreciate that. I'm going to refrain from
speculating as to how it reflects in terms of judgment, but
I will say that I am still puzzled as to why it wasn't given
the significance of it in his mind, at least as he has
described it, and I can't speculate beyond that as to why it
wasn't reported.

Q Okay. With regard to Mr. McKay -- I know you spoke
of a number of issues earlier.

A Right,
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Q But with regard to the information that you knew
about with respect to his performance --
A Right.
Q@ -~ that led to your opinion about whether he should

be on/remain on the list, is there any issue that you have
not already discussed or is there any further detail about
the issues you did discuss that you would like to offer?

A Well, I would appreciate your giving me the
opportunity to say something about that --

Q  Sure.

A -- because this is something that has been connected
to me more because of the letter that was written by a group
of U.S. attorneys to me about information sharing, and so I
would like the record to at least include my own full
understanding of the issue, and I don't think I told this to
Mr. Nathan, so I hope I'm not repeating myself.

When I became the U.S. Attorney in Eastern Virginia, I
was one of five pilot spots that the Navy Criminal
Investigative Service had selected for a pilot project on
information sharing using a particular brand of technology
known as LInX -- capital L, capital I, small N, capital X.
This is a technology that brings the data that exists in
police department records together so that, at one spot, you
can, like a Google search, enter information about any

particular thing you knew -- the vehicle numbex, the ligense
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plate number, the name of a person -- and you can search the
data of other law enforcement agencies quickly and get hits
just like a Google type of search, and then you can go in
and look at the text of those reports. It's a very
attractive and exciting technology for what is really the
cutting edge in law enforcemsnt work, the sharing of
information.

John McKay believes to his core that this is the way to
go, and he and I actually developed a good working
relationship because Seattle, Norfolk or Hampton Roads,
Jacksonville and a few other places -- Hawaii -- were the

core places the Navy invested in in doing this.
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[3:40 p.m.]

A But -- and then secondly, when Jim Comey was Deputy
Attorney General, he was faced with this question: How do
we take Federal law enforcement records, FBI, DEA, DOJ law
enforcement agency records, and how do we share those into
the same process technically with the locals who are sharing
information.

John's view, John McKay's view, was that those records
have to be shared as fully and as openly as possible; that
is, looking into the full record of the Federal law
enforcement agency. The Federal law enforcement agency has
had some real concerns about that and technically can raise
all kinds of challenging things.

So Jim Comey decided to set up a pilot where Seattle
was chosen for a test of bringing together all the Federal
records cailed 1 DOJ as our name of the initiative and to
share those with the Northwest Information Sharing Database.

John describes that decision to create a pilot as a
decision by my predecessor to endorse LInX, a brand of LInX,
as the way of sharing information. That is not correct.
What Jim was doing was promoting information sharing, an
important thing, and using that as a pilot.

But in $an Diege they have a different teghnology; in
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Texas, in New York, in St. Louis, different technologies for
how to share information, and LInX is just one brand among
other brands, other styles, other technical abilities, 1In
San Diego, for example, it's what's called a structured data
system, where you go in and enter information, and you get
back a screen, and some law enforcement people prefer that
approach than the full test for a variety of reasons.

So what John McKay and I finally discovered in early of
2006 now that I was Deputy Attorney General, and when I
became Deputy Attorney General, I decided that this issue
was of importance to me and I was going to invest time and
effort in trying to promote it in a fair way. One of the
things I learned quickly from the people that know this
stuff quickly at the Department is we have to be brand
neutral. We can't endorse LInX. It's a proprietary
product. It's owned by a particular group of individuals.
We can't promote LInX as the exclusive way to share
information.

We have to make sure that we promote information
sharing and encourage the other districts like San Diego and
other places to use their technology. This is way more than
anybody in this room wants to know, I'm sorry. I'm almost

done.

So as a result, I established a more neutral approach.

John helieves that LInX is
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the springtime on, he set himself about going around the
country promoting LInX and criticizing the Department, not
necessarily me personally, but criticizing the Department
for its failures toward law enforcement information sharing,
which was a big blow or a bad message to local law
enforcement. Police chiefs around the country think
information sharing is a key thing to do, and the Navy was
being told that the Department of Justice doesn't support
it,

And I was working hard and I had two people on my staff
working very hard to try to educate the country that we were
for it, but for it in a brand-neutral way, and where people
wanted to do LInX, fine, but it was the choice of local law
enforcement, not the choice of DOJ.

And he wouldn't listen to that. He just continued to
promote that until he led up to that letter where in that
letter he calls on me and got his colleagues to sign an
eridorsement of the LInX approach as well as an endorsement
of mandating, it says in the letter, mandating that all the
Federal agencies share their data in a full way, which DEA
and FBI have very serious concerns about doing.

And so that's why I responded back in that e-mail that
I was disappointed that I was being in a sense cornered or
being put in a public way. That letter was shared outside

the Department to sort of capitulate to whst Jobn's apenda
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was on law enforcement information sharing.

Mr. Nathan. Can you just state the date of that
letter, please?

Mr. McNulty. I believe it's August 18th or
thereabouts.

Mr. Nathan. August 30th, 20062

Mr. McNulty. I will look it up real fast. It is right
here. The letter is dated August 30th, 2006.

BY MR. FLORES:

Q The tour that Mr. McKay took around the country to
promote LInX, that include statements critical of the
Department's position to officials outside of the Department
or strictly to officials in the Department?

A No, ocutside the Department. Now, I want to be
careful; I don't have chapter and verse on those statements.
My information was largely coming to me from two individuals
on my deputy staff, one of whom was full time responsible
for ttie promotion of the law enforcement information sharing
effort, and another who was spending a lot of time on it.
And those two would report to me on a reqular basis. One of
those two I met with every single morning because I have a
national security meeting every morning with that team.

S0 I was getting from them constant reports of John
just said this, or John was over there doing that, or John

saying the Iis

tmant doesn't caxs about information
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sharing. And it was just a repeated process.

Q Okay. Thank you. Don't intend to jump around as
much, but there are a few more questions about Mr. Iglesias,
the concerns you had about Mr. Iglesias prior to late
October '06. I forget if you mentioned earlier, but had you
shared those concerns with others in the Department?

A I probably had some miscellaneous conversations, but
nothing that comes to mind right now.

Q Do you recall with whom those might have been?

A I don't want to guess because I really don't have
any specific recollections.

Q I appreciate it.

Do you recall from whom else within the Department
within that period that you picked up any other concerns
about?

A I don't have any specific recollections.

Q To turn to Exhibit 5, this is the report on the

Distrizt of Hew M

an frem Wovsmber of 2008, that
evaluation. If I could draw your attention to the fourth
paragraph on the first page, appears under the heading
"United States Attorney and Management Team." Can I ask you
to just review that quickly, please?

A Yes.

Q Could you please answer for me whether when you read

the first sentence, The first assistant United States
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attorney, parens AUSA, close parens, appropriately oversaw
the day-to-day work of the senior management team,
effectively addressed all management issues, and directed
the resources to accomplish the Department's and United
States attorney's priorities, close quote, that that
statement could refer simply to whether the first assistant
U.S. attorney was doing well those responsibilities that had
been delegated to him by Mr. Iglesias, leaving totally aside
the question of whether that delegation had been
appropriate?

A That's correct. I read it that this is the
evaluator's efforts, and their typical way to be as positive
as possible to attribute to the first assistant the good
work that first assistant was doing.

Q What is your opinion of the importance of that
delegation to whether Mr. Iglesias was exercising sufficient
leadership in his office or otherwise sufficiently
performing as the U.S. attorney in that office, if you have
one?

A Would you repeat the question?

Q I guess I could rephrase it. Do you think that
making such a delegation of those categories of authority is
consistent with the sufficiency of performance in the office
that you would expect of a well-performing United States

attorney?
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A I don't think there's enough in that information to
shed much light on the question of the adequacy of the
performance of the U.S. attorney in and of itself. I think
that could be interpreted in a variety of ways, and I would
be cautious as to how I would interpret that as reflecting
positively or reflecting less than positively on the U.S.
attorney himself. It just states that this work is getting
done by this first assistant, and I don't want to read more
into it than appropriate.

Q I appreciate that. My question was not precisely
that, it was more to if there had been just a delegation in
the U.S, Attorney's Office, what would that mean in terms of
whether the U.S. attorney was fully discharging his
responsibilities and performing well? If you can offer an
opinion.

A It's hard to say in the abstract. It could be a
positive statement about someone who understands how to
delegate, and could be a statement that raises questions
aboul how chgaged personally the U.$. attorney is. It just,
again, could range. I don't want to try to read too much
into that.

Q Okay. If I could turn your attention also to
Exhibit 6. This is the letter from Michael Battle to
Mr. Iglesias in January of 2006. Just a simple question.

Based on your knowledge and experience, is the time between
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January 2006 and the time on which David Iglesias appeared
on the list of attorneys of his resignation to be sought
sufficient for performance problems in U.S. attorneys'
performance sufficient to seek his resignation to manifest
themselves?

A There would be enough time between January and
November for a person to have issues of concern arise. I am
not saying specifically in relation to David Iglesias, I am
just saying there is enough time in there because it
wouldn't be in the category of priorities necessarily
because that would be a very limited period of time to get
that. But certainly there could be some policy issues that
would arise.

I would say that, for example, John McKay's situation,
more things came up to affect him. Aand Paul Charlton, for
that matter, would be another example, in the January

time -- excuse me, in the '06 time frame than may have

> &t the szart of '06. %o generally speaking, issues
could arise in that time period.

Q Turn to Mr. Ryan. The documentation in his case is
rather robust relatively. Let me ask simply with regard to
performance issues that informed your opinion of whether he
should be on the list of those whose resignations were
sought, is there anything else that you would like to

mention or about which yeu would like to affier further
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detail?

A No. I think that the Ryan situation really focuses
on the performance evaluation that occurred in the spring,
as best I recall -- I think I have used March in that
interview, I think that's the date -- and then the
subsequent special team that went out in October of '06.
Those two documents, essentially that second document really
summarized the significant issues there.

In the case of Northern District of California,
interestingly it notes in, I believe, the second evaluation
that with regard to priorities, that office was doing a good
job, The issue there was all about morale and the
performance of the management team.

Q Let's turn now to Mr. Charlton. You have mentioned
a number of things that bore on consideration of him in this
process. Is there anything else about his performance that
you would like to add to what you earlier said that formed
your opinion?

A Well, when I reacted to that name when I was
consulted, I think two things were foremost in my mind. The
death penalty matter -- without taking half as long as I
took for LInX, the process we have at the Department of
Justice for deciding to seek the death penalty or not is a
very well-established process that involves multiple stages.

The U.S. atterpey is given a great gesl of opporbusiny to
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weigh in and express a view in regards to that U.S.
attorney's preference to seek or not seek the death penalty.
It begins by coming to the Criminal Division of the

Capital Case Unit and presenting a recommendation. The
Capital Case Unit is made up of individuals, largely career
individuals. I think they put together panels, and
occasionally they may not have a noncareer person on the
panel, but for the most part that is a very standardized
process. They do a lot of capital case review, and their
job is to make sure that we have a policy of uniformity in
our decisionmaking.

They go over the evidence carefully. They meet quite
frequently with the U.S. Attorney's Office, get all the
input necessary. Then it comes to my office after the
Assistant Attorney General Criminal Division signs off on
what the Capital Case Unit has recommended. Comes to my
office; I have a team within my office which reviews the
recommendation again, and I have experienced prosecutors who
look at the case, look at the Capital Case Unit's review,
and thoroughly analyze it, bring it to me. And usually they
bring it to me through my chief of staff or through my
PADAG, depending on who's the most experienced person
available to kind of look a% the matter, and then it comes
to me for final review.

£ I aes that the U.8: atbtorney di ez with tha
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recommendation, I spend a lot of personal time going over it
because I don't like to -- I give deference to the U.S.
attorney. I prefer we go with the U.S. attorney's
recommendation. So I want to know very carefully why the
U.S. attorney's recommendations are not being accepted.

Then I make a recommendation to the Attorney General.
In the Attorney General's Office, it goes through another
review. By the time the letter is signed that says seek or
not seek, that is the end of a process that has been lengthy
and involved a full opportunity to voice interests or
concerns.

To my knowledge, the only time that a letter to seek or
not seek was not followed was this incident with Paul
Charlton. What happens sometimes is that a change of
circumstance occurs in the case. Evidence is lost,
witnesses unavailable, a plea opportunity comes up. Then
there is a standard process for submitting it again, having
reconsideration based upon changed circumstances, same
evaluation, back-up, and we take the death penalty off.

In this case, to the best of my memory, Paul was
informed that he should seek the death penalty in late May.
He turned around and informed the court that no decision had
yet been made and got a time delay, and then I think the
record shows that there was a conference call in August, I

believe, where he and I spoke about his fedisé to appeal
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this decision.

And when he initially did not accept the lstter from
the Attorney General to say you will seek, it struck a lot
of people at the Department as a rather significant thing,
because we had not had anyone just -- it's so well
established that you have to follow the Attorney General's
decision once that decision is made., It's an essentially an
order from the Attorney General. It took folks involved in
that aback, and we then proceeded to deal with his desire
for us to change our way of thinking. And I had a personal
conversation with him about that in August. So that case,
by the time I saw his name on the list in late October, that
case was pretty clear in my mind.

And then, quickly, the FBI videotaping matter was
another very significant thing, because prior to this
occurring, Paul, without talking to anyone else, established
a process for requiring that any confession in Arizona be
videotaped for purposes of evidence in a Federal criminal
prosecution.

Well, Bob Mueller personally called me about that
because the fact is if the FBI just as one agency is held to
a standard like that in one Federal district, then
defendants in other districts where their confession is

being used in a prosecution will be able to argue that why

should we rely on the test

imeny of the oagent whel

& Bridansg
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they are videotaping, and we should have videotape in this
district. And some judges may be persuaded by that, and it
could have caused a real significant effect across the
country.

I called Paul and said, Paul, you have made this change
you never even talked to me about, and his response was
basically, well, don't tell me I can't do it because I have
already done it. So I had to figure out how we were going
to sort of cope with that. So that was a very significant
thing on my mind at the time I saw his name.

Mr. Nathan. May I, as a point of privilege here,
because I think it is very important to put on the record,
may I ask a few questions about this taping policy?

Mr. McNulty. The taping policy?

Mr. Nathan. Because isn't it a fact that Mr. Charlton
told the Department he was going to start this policy, but
he never did start the policy? He stopped it at your
request. And you asked him to submit a proposal for a pilot
program on this so it could be reviewed by all the agencies;
isn't that true?

Mr. McNulty. The way I remembered it was. He
announced it publicly that this was the new policy. I found
out about it and contacted him, and fortunately it had not
yet gone into effect. The FBI had not yet started to do

that. BAnd because he exprassed real concern about the
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effect it would have on him personally for having announced
it and not being able to do it, I tried to find an
accommodation and tried to work with him to see if we could
do some kind of pilot in Arizona that would allow him some
way forward.

Mr. Nathan. I would like to have this marked as an
exhibit and put in the record here.

Mr. Flores. Why didn't you bring it up in your earlier
questions?

Mr. Nathan. Because there is no insubordination by
Mr. Charlton with respect to the taping. He obeyed you not
to start it.

Mr. Flores. I am going to stop you right now. I need
to finish my questioning. I would like to get to the Senate
people.

Mr. Nathan. I am not trying to suppress. This is an
exhibit. I would like to make this point --

Mr. Flores. No, I meed to ask my questions, sir. I
need to ask my questions. We have heard your questions. I
am not trying to suppress any information. We have the
document for the record. I need to ask my questions.

Mr. Nathan. If that document is in the record, it will
be sufficient.

Mr, McNulty. I will say that I did not mean to suggest

in this instance this was insubordination, My p
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that this was a policy or a judgment, put in the category of
a judgment. This was an area of what I would consider to be
an exercise of poor judgment, not disobeying a direct order.

Mr. Hunt. Do you want to explain any more about why
you thought it was poor judgment?

Mr. McNulty. Thank you. My thought is that it was
poor judgment to go forward with a significant policy that
would have national implications without first getting
approval from the Department of Justice, working with the
law enforcement agencies, and then announcing it as a policy
of the district.

BY MR. FLORES:

Q Let's turn now to Ms. Lam. I know you discussed her
detail earlier. With regard to her, is there any other
information that informed your opinion of whether her
resignation should have been sought at the time that you

were consulted that you would like to discuss in more

A I think we have talked about the gun statistics and
the immigration numbers.

Q Thank you.

One person we haven't discussed much is Margaret
Chiara. Same question for her: 1Is there more in terms of
issues you would like to identify that affected your

opinion, or is there more detail you would liks to offer
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with respect to her?

A Well, we haven't talked about her, so I guess there
is nothing that affected my view when I saw her name. I say
Margaret Chiara would be someone who would -- on that
spectrum of subjectivity and level of dissatisfaction would
have been -- there would be less of a serious and
established concern that would exist compared to some
others. But what I understood and why I did not object is
because I understood that there were management problems
that had persisted in the office, and that there was a real
fraction or division within the office that was holding it
back from being able to do better, and so that is what I was
thinking at the time when I saw that name.

Q Turn to Mr. Cummins, as some of the questions
earlier touched on there was an issue about whether there
are performance-related questions about him. As I recall
it, you were asked about the Attorney General's reaction to
your testimony on February 6th before the Senate. And you
had offered your understanding that at least some of that be
-- on his part was you understood him to have
performance-related concerns about Mr, Cummins. When you
state that that was your understanding of what was in his
mind, is that based in whole or in part on speculation about
what was in his mind, the Attorney General's mind?

A No, it's based on the explanation thet I have hesrd
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by -- I can't recall if I heard by the Attorney General
directly. I think he mentioned this at his hearing in the
Senate, but I don't have clear recollection of how he did
that, but that at the time that came out, that e-mail, the
Department of Justice, there was a Public Affairs Office
explained that it was about that, and that's how I basically
learned -- not that I read in the paper, but I learned it
from individuals in the Department who had the information
as to why he was upset.

Q But you didn't discuss with him precisely why.

A No, I never discussed that with him.

Q So you're not certain why he was upset.

A  No, but I would say my certainty as I sit here would
be stronger if I could recall more precisely what he said in
the Senate, and I had this recollection that he said in the
Senate just that, that he thought this was a performance
issue associated with Cummins.

Q T understand.

One question that came up earlier concerned whether you
had received documentation of all the reasons for which
these several resignations were finally recommendsd to be
sought, either at the time of the November 27th meeting or
on December 7th, earlier or some other time. Were, to your
understanding, the others in senior Justice management who

were involved in this we'll call it an informal raview of
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U.S. attorney performance aware of the information you have
just recounted that affected your opinion, and if so, to
what degree?

A I have always assumed that the information that I
had in mind was known to other people as well. These were
not private matters which I was only involved. Knowledge of
Kevin Ryan's evaluation or Paul Charlton's cases or Carol
Lam's priorities, these were all known issues. Many people
have been involved in them, discussed them in different
ways.

I think the question is were those concerns that I had
concerns that others had as well? I think the answer is
yes. Every concern I can think of right now exists with
other people.

Q In the minds of other people.

A In the minds of other people, sure.

Q If I recall correctly from Mr. Sampson's public
testimony, he described this process at least in part as a
consensus-based process. He aggregated information and
tried to find a consensus about whose resignation might
reasonably be sought, if that's a fair characterization. Do
you think that consensus-based approach to gathering
information that supported the recommendations might have
had something to do with the fact that no document

cataloging the reasons that supgportsd the ion was
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did know some or all of the performance-based concerns with
regard to the reason the resignations were sought that we
discussed today.

A Generally speaking, U.S. attorneys would not be vary
familiar with what their colleagues were doing. Most of the
interaction is on a very positive and more superficial
level, and there would have to be some specific reasen why
thay might be aware of a colleague's concerns.

My own sense is that the U.S. attorneys were probably
aware of Carol Lam's gun statistics because we put those out
in a pretty open way and tracked pretty clearly. I know I
looked at my district's performance in relation to other
districts. I'm sure other U.S. attorneys did the same
thing.

As you may know, the matter involving John McKay
involved other U.S. attorneys who signed a letter and who
expressed concern about what John told them when they agreed
to sign the letter, so there would be some knowledge there
about John's issue.

Kevin Ryan's situation might have been known to some
people, what was going on in San Francisco, although I don't
have specific information that comes to mind about that.

That's probably as much as I can recall right now as to

what might be known by other U.S. attorneys concerning their

colleagues.
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I also want to say -- make sure it's clear in the
record that this language always intended -- or it's ny --
it's my wording and it may or may not have come from any one
person, and it may reflect also the fact that as I looked at
this total effort, it was my understanding that we were
going to seek to put people in place through ordinary
process and we were going to get nominations. So I may have
connected that intention to Arkansas as well as the other
districts.

Mr. Miner. In light of the fact that it is now 8
minutes to 6, and in light of the Deputy Attorney General
had other commitments, I would ask to take over questioning.
May I?

Mr. Bharara. I will pass the witness over for
questions.

Mr. Miner. Do you have adequate time for me to ask a
series of questions?

Mr. M

£y. I will stay until the last powsiblae

moment .
EXAMINATION
BY MR. MINER:
Q I appreciate that. Matt Miner for the Senate
Judiciary Committee minority.
The Attorney General testified on April 19 that he,

quote, scberly guestionzd his prier dicisicns and azked vou
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if he should stand by his decision to seek the removal of
U.S. attorneys.

Do you recall him approaching you to ask if the
Department could stand by the decision?

A I recall discussing that subject with him. And the
fact that we talked about -- talked about whether or not it
was appropriate or not, and talked about the fact the
President has the authority to remove U.S. attorneys and
that, notwithstanding all of the difficulty in the
weaknesses of the process and the difficulty it has created,
that nevertheless we should stand by the decisions because
of the President's rights to be able to make changes.

Q Was that what you conveyed to the Attorney General
when he asked you?

A That's the nature of our conversations. I generally
remember it, and I think it represents, as best I can
remember right now, what my thinking would have been.

Q Was that face to face or was that via phzse?

A That would have been a conversation we had.

Q And did you go through the bases of the removals of
the seven U.S. attorneys, or were you only looking at the
President's power to remove?

A Well, we didn't have a thorough discussion about
each case, because we were well aware of all those

circumstances, and we were just having & dissussion about
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that this is a home State Senator's question to the U.S.
attorney, is there anything inappropriate about what Paul
Charlton did?

A No. I am glad you reminded about that. I had
forgot about Senator Kyl saying he asked that, and that may
be a very fair explanation. When I was answering
Mr. Nathan's question, I was trying to recall if there was
any issue that existed in that time frame, other than the
two that I dealt with later. And the best I could come up
with, on the spot there, was those resource issues.

Now, I will say this: that that explanation's very
reasonable and -- but it may not have been what people at
the Department of Justice understood at the time that it was
occurring. So that information sheds more light on it. But
it could be contemporaneous with the events that were
occurring in the latter part of 05 or early 06, that you
could have understood that more differently at that time,
and not understood or appreciated Senator Kyl's initiative
that would explain that.

Q Did you ever discuss or did anyone ever discuss with
you -- were you ever present and overhesard = discussion
where a justice official or a White House official advocated
for the removal of one of these U.S. attorneys to impede a
political prosecution?

A Absclutely nob.
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Q What about to spur a political prosecution?

A Absolutely not.

Q  Your testimony before the Senate Judiciary Committee
has come into question based upon a number of facts that you
have said you were unaware of;; because documents later came
out, but you were not aware of them at the time, correct?

A That's correct.

Q At the time you testified before the Senate
Judiciary Committee, did you have any intent to mislead the
committee?

A None at all. Just the opposite. I had every
intention to tell the committee everything I knew, to the
best of my ability.

Q Did you --

A I would just, by the way, refer to Senator Sessions'
exchange with Kyle Sampson at his hearing as an important
explanation by Kyle Sampson as to what I knew when I
testified. Thank you.

Q Did you -- or were you present when anyone else did
this -- suggest that the reasons for the terminations of
these U.S. attorneys, that that should be documented before
the decision was made?

A Was I part of any conversation where that was
suggested?

Q Yeah. Before we fire these folks or seek thair
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U.S. Attorneys are not only prosecutors; they are government officials charged with managing and
implementing the policies and priorities of the Executive Branch, United States Attorneys serve at the pleasure
of the President. Like any other high-ranking officials in the Executive Branch, they may be removed for any
reason or no reason. The Department of Justice—including the office of United States Attomey—was created
precisely so that the government’s legal business could be effectively managed and carried out through a
coherent program under the supervision of the Attorney Gersral. And unlike judges, who are supposed to aet
independently of those who nominate them, U.S. Attorneys are accountable to the Attorney General, and
through him, to the President—the head of the Executive Branch. For these reasons, the Department is
committed to having the best person possible discharging the responsibilities of that office at all times and in

every district.

The Attorney General and 1 are responsible for evaluating the performance of the United States
Attorneys and ensuring that they are leading their offices effectively. It should come as no surprise to anyone
that, in an organization as large as the Justice Department, U.S. Attorneys are removed or asked or encouraged
to resign from time to time. However, in this Administration U.S. Attorneys are never—repeat, never—
removed, or asked or vncointaged to Tesign, fn an cffortto rewliate against thein, or interfere with, or
inappropriately influence a particular investigation, criminal prosecution, or civil case. Any suggestion to the
contrary is unfounded, and it irresponsibly undermines the reputation for impartiality the Department has

carned over many years and on which it depends.

Turnover in the position of U.S. Attorney is not uncommon. When a presidential clection results in a

change of administration, every U.S. Attorney leaves and the new President nominates a successor for
2
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confirmation by the Senate. Morcover, U.S. Attorneys do not necessarily stay in place even during an
administration. For example, approximately half of the U.S. Attorneys appointed at the beginning of the Bush
Administration had left office by the end of 2006. Given this reality, career investigators and prosecutors
exercise direct responsibility for nearly all investigations and cases handled by aU.S. Attorney’s Office. While
anew U.S. Attorney may articulate new priorities or emphasize different types of cases, the effect of a U.S.
Attorney’s departure on an existing investigation is, in fact, minimal, and that is as it should be, The career

civil servants who prosecute federal criminal cases are dedicated professionals, and an effictive U.S. Attorney

relies on the professional judgment of those prosecutors.

The leadership of an office is more than the direction of individual cases. It involves managing limited
resources, maintaining high morale in the office, and building relationships with federal, state and local law
enforcement partners. When a U.S. Attorney submits his or her resignation, the Department must first
determine who will serve temporarily as interim U.S, Attorney. The Department has an obligation to ensure
that someone is able to carry out the important function of leading a U.S. Attomney’s Office during the period
when there is not a presidentially-appointed, Senate-confirmed United States Attorney. Often, the Department
looks to the First Assistant U.S. Attorney or another senior manager in the office to serve as U.S. Attomey on
an interim basis. When neither the First Assistant nor ansthat séiior manager in the office s able or willing to
serve as interim U.S. Attomey, or when the appointment of cither would not be appropriate in the

circumstances, the Department has looked to other, qualified Department employees.

Atno time, however, has the Administration sought to avoid the Senate confirmation process by
appointing an interim U.S. Attorney and then refusing to move forward, in consultation with home-State

Senators, on the selection, nomination, confirmation and appointment of a new U.S. Attomey. The appointment
3
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of U.S. Attorneys by and with the advice and consent of the Senate is unquestionably the appointment method

preferred by both the Senate and the Administration.

In every single case where a vacancy occurs, the Bush Administration is committed to having a United
States Attorney who is confirmed by the Senate. And the Administration’s actions bear this out. Every time a
vacancy has arisen, the President has cither made a nomination, or the Administration is working—in
consultation with home-state Senators—to select candidates for nomination. Let me be perfectly clear~at no
time has the Administration sought to avoid the Senate confirmation process by appointing an interim United
States Attorney and then refusing to move forward, in consultation with home-State Senators, on the selection,

nomination and confirmation of a new United States Attorney, Not once.

Since January 20, 2001, 125 new U.S. Attorneys have been nominated by the President and confirmed
by the Senate. On March 9, 2006, the Congress amended the Attorney General’s authority to appoint interim
U.S. Attorneys, and 13 vacancies have occurred since that date. This amendment has not changed our
commitment to nominating candidates for Senate confirmation. In fact, the Administration has nominated a
total of 15 individuals for Senate consideration since the appointment authority was amended, with 12 of those
nominees having been confirmed to date, Of the 13 vacanciss that have oecurred since the tine thit the law
was amended, the Administration has nominated candidates to fill five of these positions, has interviewed
candidates for nomination for seven more positions, and is waiting to receive names to set up interviews for the

final position—all in consultation with home-state Senators.

However, while that nomination process continues, the Department must have a leader in place to carry

out the important work of these offices. To ensure an effective and smooth transition during U.S. Attorney
4
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A As Chief of Staff, I have two primary areas of
responsibility. One is to manage the staff of the Office
of the Deputy Attorney General, which consists of
approximately 21 mostly lawyers and 10 support staff, so
I think it is a total of 31. And that relates to
everything from office space -- a lot of it is pretty
mundane.

I sign time slips, lease slips, those kinds of
things. I interview people who want to work in the
Deputy Attorney General's Office. I deal with the
personnel issues that come up in the Office of the Deputy
Attorney General.

I also am responsible for the Deputy Attorney
General's schedule, and I often accompany him to meetings
and other things. As a matter of course, I am put on
virtually every meeting that the Deputy Attorney General
has. I don't attend all of them, but I oftentimes will
accompany him to meetings, mainly as a communication
link; if something is going on and someone needs to get
hold of the Deputy Attorney General, there needs to be
somebody who is around and, that is usually me.

And the schedule is a major part of my
responsibilities, making sure that meetings, speaking

engagements, all of those things are correctly calendared

and not pssulh
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overlapping meetings, making sure I know which meeting
that the Attorney General wants to do. When he is
invited to give a speech, we talk about whether he should
do it, who should draft the speech, those kinds of
things.

Those are -- those are the primary functions of my
job as Chief of Staff.

Q And you also mentioned Counselor. I assume
there are more substantive responsibilities that go with
that.

A  Idon't --

Q You don't distinguish between?

A I don't distinguish.

Q Tell me a little bit about your substantive
responsibilities.

A I think that as issues come up -- as issués come
up, I do provide my advice. He sometimes will ask it.
Sometimes I provide it without being asked on a wide
variety of issues.

I will say, just to be clear, that my job
responsibilities have changed over time.

In July, 2006, the Principal Associate Deputy
Attorney General, or PADAG, Bill Mercer, leaft that
position.

Q  To become
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A He went back originally and did eventually come
back, yes. So for a period of 3 months there was no
PADAG, and I essentially did both jobs. And then when
Will Moschella came, in October of 2006, I believe, I
went back to largely being Chief of Staff, although I
kept a number of other responsibilities at Paul's
request, including managing the capital case processing
within the Deputy Attorney General's Office and the
Executive Office for U.S. Attorneys.

I also -- I also have a role in the pardon process
within the office. And so maybe those things are more
Counselor-like than Chief of Staff-like.

Q  And your last answer actually got into my next
question, which is, can you describe your
responsibilities and the responsibilities of the Deputy
Attorney General's Office with respect the U.S.
Attorneys?

A The Deputy Attorney General is the direct
supervisor of the 93 United States Attorneys. As a
result -- as well as being the direct supervisor of the
Director of the Exscutive Offiee for the United States
Attorneys. As a result, there is a constant flow of
information and communication between U.S. Attorneys

Offices, DOUSA, and the Deputy Attorney General's

Office.

20
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Probably beginning in July, 2005, I became the point
person for those communications and issues. I share that
responsibility with David Margolis, who also has a role
in U.S. Attorney issues in the office, and he always has.

Q And he is in the Deputy Office?

A Correct. I guess I said 2005. July of 2005, is
that what I said?

I wasn't in the Deputy Attorney General's Office. I
meant July of 2006.

Q Right.

A Because I was not there in -- until November.
July of 2006 was when Mr. Mercer left, that these
additional responsibilities came my way.

Q I am trying to get a little bit of an
understanding of -- and this will be a little longer
question than usual, so you understand where I am trying
to come from -- of differences. And there may not be
that many differences; it may be more collaborative
between the functions that the DAG Office has and the
functions that EOUSA has with respect to U.S. Attorneys,
the Web site of EQUSA, their having responsibility for
policy for U.S. Attorneys and eviluating performance and
things like that.

Can you -- with that confusion in my mind, can you

try t te us

]

P between the DAG
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Office and EOQUSA and their respective responsibilities
with respect to U.S. Attorneys?

A T will try.

Obviously, there are large numbers of Assistant U.S.
Attorneys that work in the field. And the Executive
Office of U.S. Attorneys, I would say, has a very big
role and responsibility with respect to the day+to-day
management and work of the U.S. Attorneys Offices, making
sure that the U.S. Attorney Offices are staying within
their budgets, addressing employment issues with the
respect to USADA that come up or support staff that come
up; it is a -~ it's more of the day-to-day assistance to
the U.S, Attorneys Office.

It 1s complicated because United States Attorneys
of course, are appointed by the President and confirmed
by the Senate. They are the chief law enforcement
officer of their district.

Q0 Right.

A The Director of EQUSA is not a
Presidential/Senate confirmed person. So while the
Deputy Attorney General is the direct supervisor of the
United States Attorneys, the Director of EQUSA is not

their direct supervisor. Aand --
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A My sense is that many -- I guess I would have to
say "no."
Q Okay.

A Not that I can think of.

Q No. That makes perfect sense. And what about
Immigration?

A In Immigration, we have two staff membars, Dan
Fridman and Lee Otis, who work on immigration issues.

Q And this is LeeAnn Hebramson Otis?

A Yes.

Q Okay. That is very helpful.

Let me move now for a little bit, and I think we can
probably get through -- at least I hope —- the next line
before we break for lunch. I want to move to at least a
general discussion of the issue of the terminations that
we are here to talk about.

Focusing on the period after Bush's reelection in
November of 2004, when did you first learn about or begin
participating in a plan, or an idea or a proposal, to
consider terminating multiple U.S§. Attorneys?

A The answer is, I believe the fall of 2006, I
cannot date it with precision, but it was sometime in
late September or early October to the best of my
recollection.

Q  And how 4id you hecoms sweve of thax:
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A Kyle Sampson approached me, indicated that the
Department -- at least in my recollection it was the
Department; he might have said "we," he might have said
something else. Certainly as I have looked back on this
conversation, I have tried to figure out precisely what
he meant.

But there was a plan or an intention to ask weak
performers, or U.S. Attorneys who are not supporting the
administration's priorities, or otherwise, or where there
were other issues, to resign. And he asked for my help
in trying to identify, in particular, the weak
performance performers. And at the time, I believe he
asked me if I could put together a list for him.

I want to qualify all of this by saying that from
the spring of 2006 on, there were running conversations
about individual U.S. Attorneys and issues that were
arising with those U.S. Attorneys; but I understood your
question to be about a plan to ask a group of U.S.
Attorneys to resign.

Q No. I think you interpreted it exactly right.

I mean, I assume that issues arise with individual
attorneys all the time?

A Correct.

Q And I assume issues have arisen with some U.S.

Attorneys that haven't bsen asked to resign?
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I understand it, and gangs, fighting gangs, part of that
priority.

So I guess if I had to put it out, I would say
terrorism, violent crime, drugs, corporate fraud and
public corruption being one, and immigration.

Was there something I missed in what I have already
said? I think that is --

Q I think you got them all, but I confess, I
wasn't taking notes as quickly as you were talking.

A I understand.

As I sit here right now, without the chart in front
of me, those are the priorities.

Q I think that is fine. I think that is fine.

When Mr. Sampson had this conversation with you, did
he indicate who else was involved in this? By "this," I
mean the project of identifying U.S. Attorneys for
possible termination.

A He did not.

Q  Did you subsequently learn of other people that
were involved in this, or was it just you and he that
worked on this?

A Well, obviously I had a discussion with the
Deputy Attorney General about it. So if you —- I guess I

am not sure what you mean by "involved."
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Q Well, I will get ~- I do want to get back to the
discussion about the Deputy in a minute, but by
"involved" I guess what I am talking about is the process
of compiling a list, if you will.

A I don't believe he told me who else was
involved. I either assumed, or at some point became
aware, that Monica Goodling was involved in a sense. She
had EOUSA as part of her portfolio and was the White
House liaison. I don't know if there were -- I got the
sense that Kyle was consulting a number of people, but I
don't know that.

Q  Okay.

Now, you mentioned that you had a conversation with
Mr. McNulty about this, I assume, early on, when
Mr. Sampson first approached you.

A Yes. I would say that typically it is my
responsibility to provide important information to the
Deputy Attorney General. That is one of my functions,
and as the direct supervisor of the United States
Attorneys, it would certainly be something that I would
tell him.

My recollection is that I did tell him., I can't
tell you when, I can't tell you precisely what I told
him. And I am as near certain as I can be that I did,

because when I first went over the list with kim in

2l
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A Sn I didn't take a pieee of paper to him and
say, Here is the list.

1 just want to be perfectly clear about that.

Q No. T appreciate that. I think we will get
into that e-mail a little bit later.

But with that correction, at least up until the
point that you read him those némes, was it -- did he
have any involvement that you are aware of in putting
together that list of names that you read him, up until
that point?

A I am not aware of any involvement. That is not
to say Kyle and the Deputy Attorney General had a
conversation. I don't know about, but I am not aware of
any.

Q Right.

What was his reaction to -- actually, let us wait on
that. Wait until we get to the documents to ask about
specifics of names.

Describe to us more generally, then, beginning with
the time that Mr. Sampson first approached you until
the -- until December 7th, the day that a number of them
were called, how this process worked.

A December 7th. I am not sure that I can answer

that question.
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Q Well, just describe to us as best you can
remember, everything you did, saw, learned between then
and December 7th relating to the termination of the U.S.
Attorneys.

A When Kyle asked me to give him his thoughts,
give him a draft list, I said, Sure. I didn't actually
do it. I was very busy. And I just -- it just didn't
seem like a priority in terms of the other things that I
was doing; and ultimately he sent me that e-mail. I
remember thinking he might have been a little ticked that
T hadn't gotten around to giving him sort of my list at
that point.

And from that point on, I think there were —- I
would say infrequent and intermittent discussions about
particular people on the list between individual people.
I don't recall a meeting between the October 17th -- I
think it was October 17th -- e-mail and November 27th,
when there was a meeting.

I don't recall any particular meeting. But I do
recall discussions regarding -- it mainly centered on
whether people should be added to the list or taken off
of the original list that Kyle prepared.

Q And with whom were those discussions?

A I recall having discussions with the Deputy

Attorney General about & couplié of th# names &n the
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list. I recall having discussions with him about adding
one person to the list. I certainly communicated with
Kyle regarding those discussions.

Q And anybody else that you participated in these
discussions with during that period up until November
27th, which I think was a good place to -- a good time
mazk?

A As I sit here today, I don't recall anything
other than perhaps David Margolis with respect to Kevin
Ryan.

Q  Um-hmm.

A There was a conversation -- there was a
conversation that occurred in early November regarding
Margaret Chiara, and I know --

Q For the record, that is spelled C-h-i-a-r-a.

A And that conversation would have involved Kyle,
Monica Goodling, the Deputy Attorney General, me, and I
believe, possibly, Will Moschella, although I am not
clear on that.

And the purpose of that conversation was to discuss
an offer that she had received to become the Interim Dean
of the Michigan State Law School and how -- and what we
should do in response to that.

I definitely had conversations with Dave Margolis,

noL one copversatien, but -- not that zaom

ien, hus s
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different conversation which was, what is the
Department's policy on leaves of absence for
Presidentially appointed and Senate confirmed
individuals.

But I believe the conversation about what to do with
respect to that was the -- the ones I am sure of were the
Deputy Attorney General, Monica, Kyle, and me.

Q Is there anybody else you can think of during
that period up until November 27th, that you were
involved in discussions with on this topic?

A No. No. I mainly kept the Attorney General
informed of what I knew. And I responded to inguiries
from Kyle, and then had discussions about specific people
about whether they should go on or off the list,

Q During that period up until November 27th, did
you become aware directly or indirectly of discussions
that other people were having either inside Justice, or
outside, about this topic?

A I need to -- can I go back to your last
question, first, as I am sort of thinking this through?

Q Sure.

A There was a point in time where I was asked
to -- I was asked to check with others to see if there
were individuals that we had missed or there were

preblems that we weren't aware ¢f., 9o I did de that.
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Q  And who did you wind up consulting with?

A And by and large the conversations were not
about, hey, we are going to fire a bunch of U.S.
Attorneys; is there anyone you want added to the list.

These -- my question was -- my question was, are
there any problems with any -- a particular U.S. Attorney
or issues regarding a particular U.S. attorney. I just
was doing more of a fact-finding mission as opposed to --
as opposed to checking to see if anyone wanted to add
anybody to this list.

I didn't feel like -- my sense from Kyle was this
was a fairly closely held process, and I didn't feel like
it was something that I was supposed to discuss broadly.

I assumed, and I don't know why I assumed this, as I
sit here right now; I can't recall a specific
conversation, but I was under the impression that Kyle
was consulting with other people in the Department
regarding U.S. Attorneys.

Q What other people did you assume he was
consulting with?

2 Kyle has besn at ths Dopartment fex many, many
years, 4 years or something like that. And I assume he
consulted with a broad [range|rage] of people. I don't

know who precisely he would have talked to.
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MR. MERCER: Well, I certainly was--again, if we
are talking about that immediate time right in advance of
the hearing, I wasn't involved in any discussion like that.
I don't recall any discussion like that. If we are talking
about the performance of Carol Lam as the U.S. Attorney in
the Southern District of California, I participated in many
such discussions back in the spring of--

MR. BHARARA: No. That I am going to get into.
What I am talking about is preparation of the Attorney
General on the subject, because as I understand it, the
Attorney General--and I acknowledge it--was prepared to
answer questions about what was going on in the Southern
District of California and what was going on--because
Senator Feinstein raised the issue--and what was going on in
the Eastern District of Arkansas. My question is: In
connection with this preparation--and you were involved in
some of this preparation--were you present for any
discussions about those subjects?

MR. MERCER: I don't recall being--as I answered
earlier, I don't recall being involved in any prep sessions
in advance of his appearance before the Senate Judiciary
Committee where the question of replacements for those three
U.S. Attorneys came up or when we specifically talked about
performance-based issues in those districts in advance of

his--I do not recall participating in any such discussion.

LISA DENNIS COURT REPORTING
(410) 729-0401



11
12
13
14
15
16

21
22
23
24

25

352

53
those sessions. I think I was invited for probably two,
maybe three principal reasons.

The first reason is that there was an interest in
having me brief Mr. Moschella about the interactions that I
had had with U.S. Attorneys Charlton and Bogden beginning on
the 7th of December.

The second reason was that I had been PADAG and
had on a number of occasions raised concerns about the
operations of the U.S. Attorney's Office in the Southern
District of California, and that was well known within the
senior management offices, and I understood that to be
something that had been a significant consideration in the
ultimate decisions that were made. And I was probably the
person in the best position to recount all the various
things that I had observed and analyzed and reported at one
time or another. Mr, Moschella had become the PADAG about 3
months after I left the position, I think--certainly at
least a 2-month spell there where there wasn't a PADAG. And
so I was prepared to talk to him about the operations in the
Southern District of California.

The third issue was before I had become the
Chairman of the Attorney General's Advisory Committee, I had
been very involved in sentencing reform issues, and as you
all know, the system has been through a significant amount

of upheaval in that post-Blakel%y, post-Booker era where for
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MR. BHARARA: Are you aware of whether or not
anyone at any point in the Department of Justice did believe
that there was a performance issue with Bud Cummins?

MR. MERCER: I am not aware of any, but that
doesn't mean that someone didn't have that concern.

MR. BHARARA: Okay. I am going to ask you some
questions about--we have had some conversations about
documants and whether or not they were produced. Let me
just ask you some general questions about documents, just so
the record is clear.

Prior to December 7th of 2006, are you aware of
any documents that were created at the Department of
Justice--and if so, please identify them--with respect to
the performance issues of any of the U.S. Attorneys that
were asked to resign?

MR. MERCER: I think there are a significant
number of documents as part of the ASG production that talk
about the production--excuse me, the productivity,
compliance with the Department's initiatives for the
Southern District of California. If you mean was there a
single document that was created per each district, other
than the document that I faxed to Ms. Lam on the 5th of July
in 2006, I am not aware of any compilation, but I am aware
of a lot of individual documents for the Southern District

of California. And if the question is am I aware of any
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documents--is there a document that says here are the
performance issues in the Western District of Washingten, I
perscnally am not aware of any document that could be
described as that.

MR, BHARARA: Let me come at this a different way.
Have you reviewed the production made by the Department of
Justice to the Congress?

MR. MERCER: Only segménts of it. I have
certainly not reviewed it in its entirety.

MR. BHARARA: And why only segments?

MR. MERCER: Well, I think what is important is
what I had a basis to know about in the course of my
capacity as Acting Associate; and to the extent that I had
knowledge of something during my time as Principal Associate
Deputy Attorney General, I think that that is where I can be
helpful. But I am sure there are things that are not things
that T knew anything about.

MR. BHARARA: Are you familiar with the document
production process in response to a request from the
Congress in this matter?

MR. MERCER: 1In a general--I mean, in a general
sense I am.

MR. BHARARA: Was there someone who was heading up
the effort in particular to be responsive to the

congressional request for documents?
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for resignation. I am not talking about that. What I am
asking is the first time you became aware there was anything
in the nature of a plan to ask for the resignations of
multiple U.S. Attorneys.

MR. MERCER: During my time as Chairman of the
Attorney General's Advisory Committee, after the election I
had fielded a number of calls from U.S. Attorneys about
whather there would bz a request that all U.S. Attorneys
submit letters of resignation. And I passed that concern on
to Mr. Sampson, and in very short order, we had an e-mail
that indicated that, in fact, there wouldn't be any request
made for resignations. That e-mail, which I believe has
been produced as part of my production here, notes that U.S.
Attorneys serve at the pleasure of the President, but that
there wouldn't be any requests for resignations.

MR. BHARARA: Do you recall the date of that
e-mail?

MR. MERCER: I don't--well, it is early November.
I recall that.

MR. BHARARA: Early November of?

MR. MERCER: 2004. The next time that--and I
really hesitate to call this a "plan" because I don't have
any background knowledge. But Mr. Sampson advised me at
some point--and I cannot be precise about when I learned of

this, but at some point he mentioned to me--and this, I
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believe, would have been either early in my tenure as PADAG
or late in my tenure as Chair of the AGAC--that the White
House counsel had proposed asking for the resignations of
all United States Attorneys, in fact, having a broad-based
plan that would have, across the board, asked all U.S.
Attorneys to resign. And Mr. Sampson advised me at the time
he told me of this plan that he had successfully argued
against it and that that ided had been abandoned.

Again, I hesitate to call it a "plan" because I
don't know anything about it. I was relying on the
information of one person who said that this had been
proposed and that he had worked to make sure that that did
not go forward. That was the first time that I had ever
heard anything about the potential to ask U.S. Attorneys to
leave their positions.

MR, BHARARA: You described two separate
communication incidents. I just want to go to the first one
for a moment.

MR. MERCER: Sure.

MR. BHARARA: To make sure I understand, you said
there was inquiry from someone in the U.S. Attorney's office
in the field wondering whether or not there was geing to be
a request for everyone's resignation. Is that right?

MR. MERCER: That is right. As Chair of the

Attorney General's Advisory Committee, I was the logical
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receiving this email on the 5th of December. To f-~

MR. BHARARA: If I could interrupt. Prior to the
8th or 9th of July of 06, did you have any knowledge of a
plan that would end up culminating in the request for
several resignations?

MR. MERCER: At some point in the fall of 2005,
Mr. Sampson and I had a conversation. Mr. Sampson and I had
on a number of occasions talked about U.S. attorney
personnel during the course of my time as Chairman of the
Attorney Generalks Advisory Committee.

I had made recommendations about who would be good
members of the advisory committee. I had made
recommendations on who should chair subcommittees of the
advisory committee. I had made recommendations about who

of EoUsa
might be viable candidates to serve as Directoi.

So in my capacity both as Chairman of the Attorney
Generalks Advisory Committes and then once I got in the
Deputy Attorney GeneralEs Office, he and I had multiple
conversations about people who could potentially serve well
in other capacities.

MR. BHARARA: Could I just interrupt you? This is
an example of a time where it would be helpful if you just
sort of answered the question I ask without - if there is
additional context needed, IEll ask for it, or someone else

can ask the follow-up question.
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But my question was was there some time prior to
July of 206 when you learned about a plan to actually people
to resign? Not a question about whether or not people
should serve or not serve in certain advisory capacities.

MR. MERCER: Okay. And I will try and do that.

MR. BHARARA: Okay. Great.

MR. MERCER: I just want to make sure that the
context is thare, because certainly Mr, Sampsen and T kad
multiple conversations about U.S. attorneys in my capacity
as PADAG and as my capacity as Chair of the AGAC.

In the fall of 2005, we had a discussion in his
office where he asked me specific questions about my
perceptions having been PADAG for at that point, depending
on when the conversation was, probably 3 or 4 months, not to
mention my tenure as U.S. Attorney, my Chairmanship as AGAC,
whether I had views about the productivity of the offices of
certain individuals, and essentially whether in my view
there were problems in those offices, and whether the
strategic plan articulated by the Attorney General was being
accomplished in that subset of districts.

I cankt recall if we talked about 10 U.S.
attorneys or 12 U.S. attorneys. It was certainly not the
entire list of U.S. attorneys, but it was also more than
Jjust a handful. That conversation, again, I canEt be

precise, but it was sometime, I was PADAG at the time, and
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it was sometime in the fall of 2005.

And let me just - you talked about a plan, and I
want to once again say IEm not sure I would articulate this
as a plan. T would articulate this as a conversation about
the productivity of individual U.S. attorneys and my
perceptions about those particular U.S. attorneys.

MR. BHARARA: Let me ask you a series of questions
about that fall conversation.

MR. MERCER: Sure.

MR. BHARARA: First, can you place it in time with
any greater precision than you have?

MR. MERCER: I can try. I think that it happened
after Deputy Attorney General Coney had departed, and I
think it happened either contemporaneous with or a bit
before Deputy General Attorney arrived, Deputy Attorney
General McNulty arrived.

MR. BHARARA: Okay. Do you remember what months
those were?

MR. MERCER: Well, Jim left in the middle of
August, and Paul started in early November.

MR. BHARARA: And you recall this being an
in-person conversation?

MR. MERCER: Yes. I recall it being in Mr.
Sampsonks office.

MR. BHARARA: Was anybody else present?

LISA DENNIS COURT REEORTLNG
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MR. MERCER: No.

MR. BHARARA: How long was the conversation?

MR. MERCER: I would think probably a half an
hour. Twenty minutes to half an hour.

MR. BHARARA: And it sticks out in your mind even
though it was 20 minutes long a year and a half ago?

MR. MERCER: I recall being asked my views about
individual U.S. attorneys based upon my service as PADAG and
any other perceptions I had, yes.

MR. BHARARA: Now, when you had these
conversations, this conversation with Mr. Sampson about the
performance of particular U.S. attorneys, did you understand
him to be asking whether or not one or more of these people
should be asked to resign, or something very different? Or
was he - did you understand him simply to be asking were
they performing well or not performing well?

MR. MERCER: Well, I--

MR. BHARARA: Did you follow my 4- do you
understand my distinction?

MR. MERCER: I think so. But IEm not so sure this
is susceptible to that degree of precision. I think he was
asking preliminarily for my views about what I thought about
all those different categories. Productivity, the ability
to manage the strategic initiatives as articulated by the

Attorney General, and any other compliance problems that I
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was observing, to the extent that those things had come to
the attention of the Deputy Attorney GeneralEs Office.

That could be anything from a bad EARs evaluation
to something else that had come up in a particular case. He
was attempting to say wekve got a responsibility as a
department to manage these resources in a way that we can
have optimal performances in U.S. attorneys offices. What
is your view on these particular individuals?

So I think it can most fairly be characterized as
just that. You are in a position to have knowledge about
the performance of individual U.S. attorneys. IEm going to
ask you about this subset of them, and tell me what your
views are based upon your vantage point.

MR. BHARARA: From time to time, am I correct that
he and other people might have asked you, what do you think
of so and so performing in the District of Such and Such, am
I right? That would happen from time to time?

MR. MERCER: Oh, certainly. I mean, I think there
is G-

MR. BHARARA: The answer is yes, right?

MR. MERCER: The answer is yes.

MR. BHARARA: Okay. So what made this
conversation different from other occasions when somebody
might say, what do you think of the person performing the

job in the Northern District of California, or the Middle
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District of Florida, which I think happens in every
workplace all the time.

People ask how people are doing and whether or not
people are doing their job, and whether or not they are good
or they are not good. Why was this conversation different
in quality from other conversations that it appesrs you must
have had throughout, during the course of your tenure?

MR. MERCER: Because we had a broader subset of
subjects. It wasnEt a conversation about, you know, what is
your view in terms of how things are going in Southern
District California. We had a subset of individuals, and I
was given an opportunity to share any views I had about
those individuals, and that was different,

MR. BHARARA: Did he name individuals? Or did you
name individuals? Or did you both?

MR. MERCER: He was the cne that was asking my
views on particular individuals. I cannot recall as I sit
here now whether if a particular individual wasnEZt on that
list, whether I would have said, and by the way, I have real
concerns about what IEm seeing from the District of X.

MR. BHARARA: Okay.

MR. MERCER: So I want to be very clear about

this,
MR. BHARARA: Yes.

MR. MERCER: If in the fall of 2005 he had not
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inquired about the Southern District of California, I would
have said I have real concerns about the Southern District
of California in September of 2005,

MR. BHARARA: Gotcha. You said list. Was he in
that conversation speaking off the top of his head? Or do
you recall that he was working off an actual list?

MR. MERCER: I donEt recall if he was referring to
paper or if he was just naming specific districts or
specific U.S. attorneys.

MR. BHARARA: IEm going to ask you in a moment to
see what particular U.S, attorneys you can remember. But
just another question about what might have led to that
conversation.

Did he suggest to you during that conversation
about U.S. attorneys whether or not anyone else had been
concerned whether or not he had been directed to engage in
this kind of inquiry of you and other people?

MR. MERCER: My sense was that I was not the only
person with whom he was consulting. It was my sense that he
was not limiting his conversation on the subject to me, that
he was talking to other people.

MR. BHARARA: Was it your understanding though
that he was making his inquiries and consulting with people

with the understanding and knowledge of the Attorney

General?
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MR. MERCER: I did not have that understanding.
That might have been the case, but I did not have that as a
ﬁ_

MR. BHARARA: Did you understand whether or not he
was having these conversations with you and perhaps other
people with the knowledge and understanding of the Deputy
Attorney General?

MR. MERCER: I donEt recall that being something
offered as foundation either. I just G- it was a
conversation, and it was my understanding that he was having
multiple conversations.

MR. BHARARA: Do you know who the other
conversations were with?

MR. MERCER: I do not.

MR. BHARARA: Okay. To the best of your
reccllection, who did he mention in his conversation with
you in asking for {-

MR. MERCER: I donEt have any recollection.

MR. BHARARA: You cankt remember a single one of
them?

MR. MERCER: No.

MR. BHARARA: You donEt know if he mentioned Carol
Lam?

MR. MERCER: Like I said, if he didnEt mention

Carol Lam, I can affirmatively tell you I would have raised
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Carol Lam in the conversation.

MR. BHARARA: Well, can you remember any of the
U.S. attorneys that were mentioned in the conversation,
whether or not he raised the specific or you raised the
specific person?

MR. MERCER: Carol Lam.

MR. BHARARA: Anyone else?

MR. MERCER: No.

MR. BHARARA: And it couldnEt have besn as many as
10?

MR. MERCER: I would say it was somewhere in the
neighborhood of 10. It could have been fewer, it could have
been a little bit more. But it was not 1/3 of the U.S.
attorneys.

MR. BHARARA: And Ifm just going to go through the
list, just to be clear. You donEt remember if Dan Bogden
was mentioned?

MR. MERCER: I donEt.

MR. BHARARA: You donEt remember if David Iglesias

was mentioned?

MR, MERCER: I donEt.

MR. BHARARA: You donft remember if John McKay was
mentioned?

MR. MERCER: No.

MR. BHARARA: You donEt remember if Carol Lam was
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mentioned? I mean, IEm sorry. Paul Charlton, do you
remember?

MR. MERCER: No.

MR. BHARARA: Bud Cummins?

MR. MERCER: No.

MR. BHARARA: Margaret Chiara?

MR. MERCER: Not with specificity.

MR. BHARARA: Kevin Ryan?

MR. MERCER: Kevin Ryan is G- I canEt be clear,
but it may have been at that point we had some sense that
there were problems in that office. But I donEt want to say
that for sure, because that conversation happened in the
fall of 2005, and I just donEt recall who the individuals
were.

MR. BHARARA: But you remember having the
conversation?

MR. MERCER: I do.

MR. BHARARA: And it sticks out in your mind
sufficiently that you remember having that conversation?

MR. MERCER: VYes.

MR. BHARARA: About approximately 10 United States
attorneys a year and a half later, but you donEt remember a
single person for fact that was discussed?

MR. MERCER: Correct. Well, Carol Lam.

MR. BHARARA: Other than Carol Lam. Do you recall
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whether or not when he mentioned the namas, what your
reactions about them were, generally speaking?

MR. MERCER: Well, I think some were probably
positive, and some were negative.

MR. BHARARA: Do you have a specific recollection
of having a negative reaction to some of the people
mentioned?

MR. MERCER: Carol Lam.

MR. BHARARA: Okay. Other than Carol Lam.

MR. MERCER: No.

MR. BHARARA: Okay. Well, let me ask you this.
How many people in your mind at the time of the 93 would you
have had a negative feeling about?

MR. MERCER: Well, I think you first have to say I
donkt know what names were raised. There are all kinds of
different perspectives that I would have had at that point.

I had an understanding of what was happening based
upon my knowledge of the sentencing commission. They d-

MR. BHARARA: Can I interrupt you again? IEm
sorry.

MR. MERCER: Sure.

MR. BHARARA: Did you have in your head at that
time, based on all your experience, because you suggested
that you were being G- the inquiry was being made of you

because you had extensive experience about and knowledge of
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the performance abilities of various U.S. attorneys.

Did you carry around with you in your head a sort
of general sense of who the bottom performing U.S. attorneys
were?

MR. MERCER: When youfre in the Deputy Attorney
GeneralZs Office, you get a subset of information. It may
be that you donEt ever hear anything about the Northern
District of Iowa.

MR. BHARARA: Can we go back to my question?

MR. MERCER: Sure. IEm sorry.

MR. BHARARA: Did you carry around in your head @-

MR. MERCER: IEm having trouble with the question
because it isnEt statistically viable. If I donEt have a
reference point with respect to a particular U.S. attorney,
there isnEt a way for me to have a particular observation.

The only place I can have an observation is if
wekve had a conflict, if there has been a problem in a
particular case.

MR. BHARARA: Okay. IEll ask a different
question.

At the time in the fall of 2005, whether or not
you had data on all 93, were there U.S. attorneys
specifically that you believed were not performing well?

MR. MERCER: Well, I have already said I had G-

MR. BHARARA: Other than Carol Lam.

LISA DENNIS COURT REPORTING
(410) 7239-0401



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

369

MR. MERCER: @- Carol Lam.

MR. BHARARA: Yes, other than Carol Lam.

MR, MERCER: And I knew that there were other U.S.
attorneys who had had either evaluations or there were
particular things that were being explored in the District
based upon our information that suggested there were
problems.

MR. BHARARA: Okay. How many such paople would
you say in your mind you thought had problems?

MR. MERCER: Oh, you know, I donEt think I can be
precise in that. But again, at this point I had been in the
Deputy Attorney GeneralZs Office for four months. So, you
know, when you have been in a place for four months and
youEve had an opportunity to see a number of different
issues, one begins to collect a set of facts that leads one
to various conclusions.

MR. BHARARA: Wait.

MR. MERCER: And so I canft say if that was six or
two or seven.

MR. BHARARA: Well, can you remember any of those
people who you thought in your mind might have had
performance problems? The reason IEm asking that is to try
to refresh your recollection as to who might have been the
people that Mr. Sampson was asking you about. Because you

suggested that with respect to some of the people that Mr.
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recollection of who the individuals were at that time.

But, again, when you are in a position like the
PADAG position, youEre going to learn things about
individual folks, and youEre going to have opinions about
their performance that are going to be relevant to a
conversation about are we achieving the goals of the
department.

I had those views at the time. IEm sure I offered
my complete assessment of what they were, but I cankt
remember who the individuals were as I sit here 20 months
later.

MR. BHARARA: So you cannot remember either who
was discussed at the time, nor can you remember who in your
mind you thought was underperforming at that time?

MR. MERCER: ThatEs correct. Carol Lam, I can be
very clear about that. But I cannot be clear with respect
to other individuals.

MR. BHARARA: If I named a few other people, might
that refresh your recollection?

MR. HUNT: Let me just clarify. ItEs fine if
those people are among the eight. But if we go beyond the
eight, I think itEs fine to ask if there were others. But
the scope of this is not to talk about other U.S. attorneys
beyond G-

MR. BHARARA: I understand, but IEm going to ask
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did you nevertheless recall making further inquiries out of
your own curiosity or because you thought it was part of
your duty with respect to any of these names after the
meeting?

MR. MERCER: No, because that wasnEt the context
of the conversation. There obviously were, as you noted
earlier, as time went on in 2006, there were times where
events occurred that were epsfific te say & person like
Carol Lam, but those were single incidents that would have
inspired further conversation.

But again, whether the conversation was related to
somebody that was discussed in the fall of 2005, I donEt
have any recollection of that.

MR. BHARARA: Just to be clear, in that meeting,
did Mr. Sampson ever use the words dresignations or
Sterminationd or &dismissals with respect to any of the
names, possible dterminationd, dresignationd, or &dismissald
with respect to the names that were mentioned?

MR. MERCER: T donEt know if it would have been Q-
but the clear intent of the conversation was to say we have
an obligation to make sure that we are doing as well as we
can on all 93 districts, and if we believe that we are not
doing very well, then letEs have a conversation about what
places those are, and what the particular problems are.

MR. BHARARA: Okay. Did you Q- when was the last
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time you had a conversation, if at all, along those lines
with Mr. Sampson?

MR. MERCER: Well, there certainly wouldnEt have
been anything comparable. I canEt recall anything
comparable where there was another conversation about a
subset of U.S. attorneys.

As I mentioned, as we get into 2006, there are
times where we learned things abeut particular U.S.
attorneys, whether it was, you know, an EARs team going out
and doing an evaluation or learning about a particular
problem in an office, or in the case of Ms. Lam, seeing a
number of different accounts, both in terms of data
confirmation and press accounts, and frankly the contacts
from Congress about problems in the Southern District of
California.

So there were things like that that would pop up
in the course of 2006.

MR. BHARARA: Those were all individual cases?

MR. MERCER: Exactly.

MR. BHARARA: And so any other conversations you
had with Mr. Sampson were about individual cases, not
multiple United States attorneys being discussed aF once?

MR, MERCER: ThatZs the way I recollec%f

MR. BHARARA: Okay. Do you recall if there was

anyone else at the department with whom you had a discussion
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prior to July 9th of 2006 about the performances of multiple
U.5. attorneys as opposed to a particular d-

MR. MERCER: Well, my colleague David Margolis and
I talked about performance issues and evaluation issues
throughout our time together at the Office of the Deputy
Attorney General.

I cannot say to you whether in a single setting we
would have said well, letEs talk about two or three
individual U.S. attorneys offices, or whether in fact the
conversations were focused on a particular office.

It strikes me that probably it was the latter, but
we talked about performance issues on and off during my
time. Mr. Margolis received copies of all EARs reports, Mr.
Margolis is involved in disciplinary questions. Between
sort of my knowledge of what was happening on the operations
side and his knowledge as senior career official in the
department, we had conversations about performances of
individual U.S. attorneys.

MR. BHARARA: These conversations with Mr.
Margolis and Mr. Sampson about the performances of these
U.S. attorneys, were they with an eye towards figuring out
who needed to go? Or were they also with an eye towards
figuring out how we could improve them so that they wouldnEt
have to go?

MR. MERCER: IEm not so sure that thatEs an easy
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distinction for me to make. I think in ecach case where
youEre talking about a person who had been in since 2001 or
2002, it is certainly fair to say that we knew a lot about
peopleks ability to manage based upon the record. Mr.
Margolis was in the DeputyEs Office for that entire time.

So I think that the emails would reflect that
although there had been a significant amount of concern
about the Southern Distriet of California, &¥en in June of
2006, there wasnEt a clear plan to say we must replace Carol
Lam.

One of the options was to give her additional time
in order to try to correct the situation in the Southern
District of California. So I canEt really say that those
conversations with Mr. Margolis tended in one direction or
another. i&#z was just focused on do we have a problem, and
if we do, what are we going to do to address it?

MR. BHARARA: Was there any time that you
understood prior to December of 2006 that there was an
intent to fire or ask to resign a number of United States
attorneys? It was only a question of figuring out who they
would be rather than whether or not there should be anyone
asked to resign? Do you follow my question?

MR. MERCER: Could you restate it? I think I got
the part anytime before December 7th.

MR. BHARARA: Anytime before December 7th of 2006,

LISA DENNIS COURT REPORTING
(410) 729-0401



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

375

139
reduce violent crime. I want to be able to tackle drug
trafficking.

All those priorities. I could continue.

MR. BHARARA: I have the answer. Did you ever
talk to Attorney General Gonzales about the dismissal or the
request of resignations of any of the eight United States
attorneys who were asked to resign?

MR. MERCER: I donEt recall any conversation with
Attorney General Gonzales on that topic.

MR. BHARARA: With respect to any of the eight.

MR. MERCER: With any of the eight. I mean, as I
have said to you before, I had a number of conversations,
and he would have been part of meetings in which I expressed
concern about the Southern District of California, and the
leadership in that office.

So he was aware of my views with respect to that
office.

MR. BHARARA: You had specific conversations with
the Attorney General about Carol Lam?

MR. MERCER: I think as part of this document
production, there is a notice of a meeting that was set for

the 4th of June specific to the Southern District of

California.
MR. BHARARA: The answer is yes?

MR. MERCER: The answer is that the Attorney
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General had heard me say that I was very concerned about
what was happening.

MR. BHARARA: Did your concern in your
conversation with the Attorney General rise to the level of
your suggesting or acquiescing him a decision that Carol Lam
be asked to resign?

MR. MERCER: no. I think also those emails
suggasted even in June of 2006 with the concerns we hzd, I
had gone back after that meeting with the Attorney General
to the Deputy Attorney General via an email because he was
out of the country to say there are significant concerns
with what is happening in the Southern District of
California. Here are the range of options.

So I cannot say that in June of 2006 I had
specifically recommended to the Attorney General that a
particular course be taken. But I had certainly articulated
my concerns with respect to that office.

MR. BHARARA: Were any of the other eight that you
recall having expressed concerns about directly the Attorney
General?

MR. MERCER: I do not recall relating concerns
about the other eight to the Attorney General.

MR. BHARARA: Okay. Anyone else that you related
concerns to that you knew went to the Attorney General?

MR. MERCER: I mean, I canft be sure. When I made
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an observation to Mr. Sampson, I canft be sure that that was
then relayed to the Attorney General. But I certainly did
have views that I shared with Mr. Sampson, Mr., McNulty, Mr.
Elston, in 2006 about some of the other people on this list.

MR. BHARARA: Okay. IEm going to go through all
those. Before I get to those, let me just ask you, did you
have any conversations with anyone at the White House about
any of these eight dismissed United States attorneys?

MR. MERCER: No.

MR. BHARARA: In any context at all?

MR. MERCER: No.

MR. BHARARA: Not with Harriet Miers?

MR. MERCER: No.

MR. BHARARA: Not with Bill Kelly?

MR. MERCER: No.

MR. BHARARA: Not with anyone else at the White
House CounselZs Qffice?

MR. MERCER: No.

MR. BHARARA: Not with Carl R%;/e/?

MR. MERCER: Mo

MR. BHARARA: Not with Scott Jennings?

MR. MERCER: No.

MR. BHARARA: Not with Sara Taylor?

MR. MERCER: No.

MR. BHARARA: Have you had any conversations with
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Carl Ro‘)//e/?

! MR. MERCER: I met him when the President came to
Montana. I cankt be really sure when that was. That is the
only time I met him in Montana. I was at Harriet MiersEs
going away party, and I introduced myself. But I certainly
didnEt talk about any of these eight U.S. attorneys in the
course of either of those conversations.

MR. BHARARR: Okay. We touched for a mement
before, I just asked two or three questions on the change in
the Patriot Act.

MR. MERCER: Yes.

MR. BHARARA: In the reauthorization.

MR. MERCER: Sure,

MR. BHARARA: Did you have any awareness that the
change was being requested for the authorization,
reauthorization?

MR. MERCER: Yes.

MR. BHARARA: When did you become aware of that?

MR, MERCER: I donEt know. I read the conference
report. And youkll recall how long the conference report
was hanging out there. So it may have been, in fact I think
itEs highly probable that when the conference report was
filed, if thatEs the right term, in the fall before the

recess, I think I would have been aware of that provision

then.
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had not crossed before that. But we just did a number of
different things together. Believe it or not, Montanaﬁ%;nhx Avizom
have some things in common. Indian country in particular.
We did a lot of different things together during our tenure
as U.S. attorneys.

MR. BHARARA: When did you learn that he was going
to be asked to resign?

MR. MERCER: Decembwr Stii.

MR. BHARARA: Is that true of all of these folks?

MR. MERCER: When we get to Margaret Chiara, I
will give you a different answer,

MR. BHARARA: Okay. Were you surprised when you
saw that Mr. Bogden was on the list?

MR. MERCER: Mr. Charlton?

MR. BHARARA: IEm sorry. Mr. Charlton was on the
list.

MR. MERCER: I knew from my time near the end of
my tenure in the DeputyEs Office that there had been some
policy concerns with the District of Arizona, specifically
in the area of death penalty cases.

I had, after having left the DeputyZs Office, I
knew that there were people both in the Office of the
Attorney General and the Office of Deputy Attorney General
that they had been very frustrated with, the District of

Arizona and Mr. Charlton in particular.
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MR. BHARARA: Who were the people who were
frustrated?

MR. MERCER: Well, I think that the people in the
Office of the Attorney General, the person who did the death
penalty case work back then was Jeff Taylor: I cankEt recall
whether Jeff had expressed any particular p';,f but I know
that within the Office of the Deputy Attorﬁey General, that
there was frustration on the part of the persun who
coordinates that work there, Joan g@er, and that Mr. Elston
had been involved in this.

I think there had even been a meeting with the
Deputy Attorney General on this sgpject. I think that there

Capita] Cafe Unl
were people in theﬁapplicaeéeﬂ—depuftmeﬁe that believed that

the way that this had been handled was not appropriate.

So this was sort of, and again, I was gone from
the DeputyEs Office when this sort of had its major
reverberation. So this is all just after the fact
information. But I think there were a number of people who
were concerned with that matter.

MR. BHARARA: And was it with respect to one death
penalty matter? Or multiple death penalty matters? To your
knowledge.

MR. MERCER: I think the reverberations occurred
with respect to this one case, although I think in the

course of the work up of this case, it became apparent that
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the District of Arizona had, it appeared had never sought
authorization to seek the death penalty for all the
death-eligible cases during the course of this
administration.

Again, I was not in the office during the time
when this sort of came to a head. But I was aware I think

before I left about this historical note which I think in

 vays impaived the credibility of the office in teims of
dealing with this issue.

But again, I was not there in August when things
really came to a head.

MR. BHARARA: Do you know whether or not Mr.
Charlton was told that if he didnEt fix these problems, with
respect to his pursuit of death penalty matters, that he was
being asked to resign?

MR. MERCER: I was not part of the office at that
time. I donEt know what the --

MR. BHARARA: Do you have an opinion on whether or
not you should have been? Do you have an opinion on whether
or not you should have been told of the matters with respect
to this issue or any other issue that he might be asked to
resign?

MR. MERCER: As I understand it, you know, I guess
since I wasnEt part of this conversation, it probably is not

great to ask me these questions.
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change that. The reality is that you are asking a witness
who just doesnEt have any information about what else went
into consideration with respect to Mr. Charlton.

MR. BHARARA: Can I ask you a broader question?

MR. MERCER: Yes.

MR. BHARARA: Are you aware whether any of these
eight were told at any point that various perceived
deficiencies thst they had in their performance might result
in their being fired if they didnEt improve?

MR. MERCER: I canEt say that I know with clarity
that someone was told that they would be fired if they
didnEt improve. I can say with clarity that the record
reflects that Carol Lam in 2004 had a conversation with the
Deputy Attorney General who had a one on one conversation
with her about the inadequacy of the Project Safe
Neighborhood initiative, and that there was a plan to
rehabilitate that initiative in the course of the next year,
and various representations and commitments were
memorialized as a result of that.

I can also say that by the end of 2005, her record
in terms of Safe Neighborhood was worse than it had been
leading up to the time that Mr. Comey talked to her. So
whether Mr. Comey said you improve or you get fired, I donEt
know. But it was very clear that there was an expectation

that she needed to improve.
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MR. MERCER: Yes.

MR. BHARARA: Were you surprised that he was on
the 1list?

MR. MERCER: No.

MR. BHARARA: Why is that?

MR. MERCER: Two primary issues with respect to
Mr. McKay. During my time in the DeputyEs Office, John had
had a number of different interactions with the staff in
ODAG about the Law Enforcement Information Sharing Program
initiatives that the department was involved with with not
only DHS, but State and local partners,

John had been a leader in an effort in the X
northwest, the northwest US based in Seattle called LY.
He was viewed I think as a leader in the U.S. attorn;;
community on law enforcement information sharing. He
eventually took over a subcommittee to the Agf.

As he went around the country advancing this
initiative, we would get reports back from the DeputyZs
Office that both Federal agencies, in particular DEA and
FBI, were oftentimes very displeased with the
representations that he was making and the way he was going
about his business.

Eventually he had a meeting with the Deputy
Attorney General before I left as PADAG, and there were only

three of us in this meeting. The Deputy Attorney General,

LISA DENNIS COURT REPORTING
(410) 729-0401



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

384

173
Mr. McKay and I attended.

I would describe that meeting as a very intense
affair with a fair amount of aggressive behavior on Mr.
McKayEs part. I think that the Deputy Attorney General left
that with great frustration given the responsibility that he
asked Mr. McKay to accept and the relationship and
communication that seemed to be following.

At some point after I left the DeputyEs office, I
learned that there had been more deterioration in that
relationship, and it did not surprise me when I saw the name
on the list given what I really saw as a relationship that
was a troubled one.

I also alluded to this earlier, in the course of
our sentencing reform, I think the Western District of
Washington had been identified as one of the real problem
areas we had in an area where the downward departu;ﬁnii}fh
outside the guideline range without the benefit of ﬁ? from
the government was "
extraordinarilyjy-

The percentage of cases that fit in that box
within the quideline range was somewhere in the neighborhood
of 40 percent. It was one of the worst percentages in the
country, and yet they were not doing anything to advance

affirmative appeals by seeking authorization from the ﬂf to
A

appeal.
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That was a matter that had been brought to the

attention of both the Deputy Attorney General. I know the
Chief of Staff was aware of that, and I think that was also
something where you really had a District identified through
the Sentencing CommissionEs data. I recall that being an
issue that came up during the latter part of my tenure in
the DeputyEs Office.

MR. BHARARA: With respect to either of those two
issues, do you know if Mr. McKay was told if he didnEt
improve or change his conduct with respect to those two
issues, he risked being removed?

MR, MERCER: IEd have to say IEm not aware of any
such conversation. I can say that probably in the course of
my briefings on sentencing reform, it is likely that I may
mention that with respect to the Western District of
Washington, that was one of only two places where I visited
as Chairman of the Attorney GeneralEs Advisory Committee,
subcommittee on sentencing guidelines to meet with the USAs.

MR. BHARARA: The answer to my question is no,
right?

MR. MERCER: Yes. But youkre talking once again

MR. BHARARA: My question was was he ever told by
anyone G- if you could answer the question.

MR. MERCER: Sure.
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MR. FLORES: My objection is it is after 4:00. At
this point we are using &- and we would like to ask our
questions as well.

MR. BHARARA: He hasnEt answered that quesiion.

MR. MERCER: I think IEve answered it. Ag; y
affiliation is not a legitimate consideration in career
civil service jobs.

MR, BHARARA: With respect to Carol Lam, let me
just ask a few questions about her.

When was the first time that you found out that
she was being asked to resign?

MR. MERCER: Also December 5th.

MR. BHARARA: Even though you had raised concerns
about her throughout the process?

MR. MERCER: Correct.

MR. BHARARA: Were you involved {i- separate and
apart from your involvement in talking about concerns with
respect to her district, were you involved in the decision
making process of putting her on the list of U.S. attorneys
to be replaced?

MR. MERCER: Well, I wasnEt, again, I wasnEt
involved in the decision making process. It led up to G-
the last time I would have had anything to say relevant to
Carol Lam would have been early July of 2006.

But it is certainly fair to say that for probably
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a 9-month period, there were a number of occasions in which
I expressed grave concern about that office. I have to
believe that that was of some significance in the ultimate
decision making process.

MR. BHARARA: Do you know who else might have been
involved in the decision for Carol Lam to be asked to
resign?

MR. MERCER: I denBi. You know, I wasn¥t involved
in the ultimate process.

MR. BHARARA: Do you know if Dave Margolis had any
role in that?

MR. MERCER: I donkt.

MR. BHARARA: You donEt. Did you ever have any
conversations with David Margolis about Carol LamEs
performance?

MR. MERCER: I certainly expressed to him my
concerns. Maybe I didnEt express them every time I found
one, but he certainly knew my views.

MR. BHARARA: Did he share your concerns?

MR. MERCER: I canft say that he did right down
the line, but as IEve said before, I think that in general,
Mr. Margolis is concerned about the performance of the U.S.
AttorneyEs Office. We discussed those matters at length.

MR. BHARARA: Did he share your concerns with

respect to Carol Lam?
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General?

MR. MERCER: Yes.

MR. BHARARA: Has the ODAG ever called Carol Lam
and woodshedded her re immigration enforcement? Has anyone?

What is your understanding of what that means?

MR. MERCER: Taking her to task. Call her and say
your performance is inadequate.

MR. BHARARA: And why was Mr, Sampson asking you
that question?

MR. MERCER: I think probably because in the
course of three things on immigration enforcement, I had
raised on multiple occasions the fact that the effort in the
Southern District of California was far inferior to that of
regional peers on the Southwest border.

MR. BHARARA: Okay. Let me ask you this question.
The next paragraph says, expresses a hypothetical thought.

If the AG ordered 20 more prosecutors to the
Southern District of California to do immigration
enforcement only, where would we get them from (remember the
premise: AG has ordered it).

Do you see that in any way as an acknowledgment of
an inability to do what was needed in that district with the
level of resources currently there? Or do you not believe

that to be so0?

MR. MERCER: Well, before the afternoon is over, I
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may just submit this for the record if we donEt have time to
do it, but IEve got the full chronology of all the documents
that IEm aware of in my production that deal with the
production of San Diego, including the resources.

This will show the budget in the southern District
of California had gone up substantially in 2000 to ZOOF%,

and the FTEs have gone up substantially. My response here

i-

MR. HUNT: Can you just clarify what an FTE is?

MR. MERCER: Full time equivalent employee. And
my response, so your question is @-

MR. BHARARA: S0 the answer is no?

MR. MERCER: - whether this is a suggestion that
they were under resourced. The reason why I responded the
way I did is I thought that the recorq, basrqfupon what I
had learned in ODAG is that they were;;L;iéjiéﬂ-better shape
than others who were doing considerably more work in this
area.

MR. BHARARA: Okay. If we could, if you could
take a look at what weEll ask the court reporter to mark as
Mercer Exhibit 10.

[Mercer Exhibit No. 10 marked
for identification,)

MR. BHARARA: ThatZs a document that is bates
numbered ASG257.
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Do you have that in front of you?

MR. MERCER: No.

MR. BHARARA: IEm sorry.

MR. MERCER: I can see in my chronology what it
is.

MR. BHARARA: I apologize. You see that thatZs an
email between fi- from Mr. Sampson to you with a cc to
Michael Elston. Do you see that?

MR. MERCER: Yes.

MR. BHARARA: This email with a high importance
level flag on it relates to what appears to be a plan of
action with respect to Ms. Lam, is that right?

MR. MERCER: Correct.

MR. BHARARA: The first sentence says Bill, this
relates certainly the AGEs mind to the email I just sent to
Elston, cc to you.

Then later in that paragraph, it says the AG,
Attorney General, has given additional thought to the SD,
thatEs San Diego, situation, and now believes we should
adopt a plan - something like the following.

Was it your understanding when you received this
email that the Attorney General had personally became
involved in the issue with respect to San Diego?

MR. MERCER: Yes. And then as I noted earlier, we

then had a meeting on San Diego three days later.
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MR. BHARARA: With the Attorney Gensral in
attendance?

MR. MERCER: Yes. Yes.

MR. BHARARA: So he was personally involved over
the course of time with the San Diego situation?

MR. MERCER: Yes.

MR. BHARARA: The first item, the first bullet
item in that email says as part of the plan, 8have a haart
to heart with Lam about the urgent need to improve
immigration enforcement in San Diego.¢

Did that happen?

MR. MERCER: This - quick context here. This
plan of action was forwarded to the Deputy Attorney General
who was out of the country, in terms of whether we wanted to
pursue this course.

So after this email, after the June 4th meeting,
there was an email to the Deputy Attorney General saying we
need to make a decision on this. That rgsulted in me after
the flood at Justice in late June of 200§C putting together
a compilation of all the relevant data ;ith respect to San
Diego and all the border districts, which I faxed to Carol
and then called her and said we need to confirm the accuracy
of this data.

ItEs from a O- Commission. It may actually

understate what youkre doing. We determined, Deputy
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Attorney General in particular determined that we needed to
make sure that the data set that we had summarizing what the
issues were in San Diego fi-

So this generated a meeting which generated an
outreach to the DAG, her supervisor, who said I want to make
sure that we go to Carol and find out what it is that is
going on up there, and the best way to do that is to share
with her the data thatA;é;é—work.

MR. BHARARA: So the answer to my question is the
heart to heart did not happen?

MR. MERCER: Well, not when I was in the DeputyEs
Office.

MR. BHARARA: To your knowledge, it did not
happen?

MR. MERCER: To my knowledge, we went to her and
said we need to understand exactly what youEre doing.

During my time in the DeputyEs Office, IEm unaware of a
meeting with her.

MR. BHARARA: Okay. The second bullet says work
with her to develop a plan for addressing the problem, to
include alterations or prosecution thresholds, additional
DOJ prosecutors, additional DHS, what I assume is Special
Assistant U.S. Attorney Resources, et cetera.

Were those additional resources ever provided?

MR. MERCER: I think they were.
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MR. BHARARA: Do you remember to the tune of how
many?

MR. MERCER: I donEt. That happened after I left.

MR. BHARARA: The next bullet says put her on a
very short leash. What does that mean?

MR. MERCER: Well, I think that means that any
sort of response with respect to the first two bullets
should be met with improvements. If nct, then differsnt
action should be taken.

MR. BHARARA: Well, that brings us to the next
bullet. If she balks on any of the foregoing or otherwise
does not perform in a measurable way by July 15th, my date,
remove her.

Were you on board with that plan?

MR. MERCER: Again, to the best of my knowledge,
this didnEt happen,

MR. BHARARA: Okay.

MR. MERCER: Resources were provided. I donEt
believe that there was any sort of contract entered into
with her. At least not while I was in the Deputy Attorney
Generalks Office.

MR. BHARARA: And the final bullet is the Attorney
General then appoints a new U.S. attorney from outside the
office.

Can you understand why part of the plan would be
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to appoint a U.S. attorney from outside the office?

MR. MERCER: No, other than sometimes I think you
affect a culture by bringing in someone that has not been
part of the same office culture.

Again, I talked in other terms about her
performance. It was clear based upon the Project Safe
Neighborhood that sit downs were not necessarily going to
gensrate the sort of outcomes thaz we wess interested in.

But to begin, this is not something that as I
understand, took place in its entirety. I emailed the
Deputy Attorney General, he came back from Ireland, we had a
flood. 1 reached out to get an assessment of what data was
accurate, and I left.

So my knowledge of what happened with respect to
this plan is not as good as maybe others might be.

MR. BHARARA: Do you know whether or not Ms. Lamfs
numbers improved in any way after June 1 of 20067

MR. MERCER: I am familiar with thei@ntencing
fomnission data set for 2006 which indicates zhe numbers
were as bad in #06 as they were in 05,

MR. BHARARA: Well, I guess the question is did
they improve after June 1 of &06?

MR. MERCER: I donEt know.

MR. BHARARA: You donkt know?

MR. MERCER: I donEt know. IEm not in the Deputy
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YouEve identified some of the concerns that you
had regarding Carol Lam and her performance as a U.S.
attorney for the southern District of California in San
Diego, correct?

MR. MERCER: Correct.

MR. MINER: One of those concerns was immigration
enforcement, correct?

MR. MERCER: Correct.

MR. MINER: And you became the principle associate
deputy Attorney General or PADAG in 2005, correct?

MR. MERCER: June, 2005, correct.

MR. MINER: Prior to your becoming the PADAG, I
believe you testified there was a separate concerning a law
enforcement priority in the Southern District of California,
is that correct?

MR. MERCER: ThatEs correct.

MR. MINER: And what was that?

MR. MERCER: Ouri;rojecs/ Safe Neighborhood
initiative.

MR. MINER: And what is that?

MR. MERCER: That was, other than the
anti-terrorism war,*ﬁ,second highest priority for Attorney
General Ashcroft. %he program launched in 2001 to use the
Federal crime laws to go after the most dangerous

recidivists in communities around the country.
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MR. MINER: And I realized youkve testified
regarding the lack of a heart to heart with Ms. Lam
regarding immigration enforcement, or your lack of knowledge
of such a heart to heart conversation.

Was there a conversation at a high level between a
Justice official and Ms. Lam regarding any perceived
deficiencies regarding Project Safe Neighborhoods with
firearm prosecutions?

MR. MERCER: Yes. In July, 2004, the Deputy
Attorney General Comey met with her and Spence Pryor, who
was the PSN coordinator for the department at that time, was
involved in those conversations.

After Mr. Comey left the department, I met with
Mr. Pryor, who igﬂno l;?ger in the DeputyEs Office, no
longer coordinat:é;z ﬂcsto get his sense of not only what
happened in those ;eetings, but what sort of response he had
seen from other districts around the country that had been
identified in those meetings.

He reported to me that the meeting had suggested
that San Diego had significant problems, and had come up
with some ideas on how they were going to deal with the
problems. Yet when we locked at the data that had been
generated in the period leading up to this meeting I had
with him in August of 2005, the numbers generated through

Project Safe Neighborhood were actually worse in San Diego
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than they had been.

MR. MINER: So the meeting with the DAG did not
produce a favorable result in the following year?

MR. MERCER: Not in Mr. PryorEs view, and I
certainly not in my view given the data that I analyzed.

MR. MINER: In terms of the lack of a heart to
heart, or your lack of knowledge of a heart to heart, were
the concerns ralating to immigration enforcement
communicated to Ms. Lam?

MR. MERCER: Yes. Well, I mean, as I said
earlier, and I can give you the Bates numbers on this
because I donEt think this has been introduced into the
record.

We faxed, I personally faxed and called her on the
Sth of July, and this document is ASG 14 through 16,
indicating what we showed to be the prosecutionfs eﬂh
firearms immigration, drugs, and fraud. Almost without
exception, you will see if you look at that document that
the cases resulting in sentences in the Southern District in
California were far below other - southwest corridor.

I called her to say wekve got to determine whether
in fact these data are accurate. That led to a response
from her after I left the DeputyEs Office in July.

MR. MINER: Okay. 50 you communicated through a

letter to her your concerns and you cited deficiencies or
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perceived deficiencies in terms of her numbers. Was it Just
immigration, or was it immigration and firearms cases?

MR. MERCER: Firearms, fraud, drugs, immigration.

MR. MINER: And then you left the main Justice to
go back to be the U.S. attorney full time in Montana,
correct?

MR, MERCER: That£s right.

MR. MINER: No characterizations there. With
regard to you leaving other folks in the office of the
Deputy Attorney General aware of these concerns - in other
words, when you communicated this to her and then you left,
was this something that was just between William Mercer and
Carol Lam? Or did other folks know about it?

MR, MERCER: No. I had been, in fact I guess with
your indulgence, IEd like to be able to make this part of
the record. This is a chronology that sets forth just a
simple time frame on all of the documents in the ASG
production and a couple of extras that I think are relevant
to what we learned about the efforts in the Southern
District of California.

MR. MINER: Before making it part of the record,
IEve got to find out a few foundational facts about this
document.

Is this something that you prepared?

MR. MERCER: Yes.
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MR. MINER: And did you prepare it in view of your
testimony today?

MR, MERCER: I prepared it earlier than that
because I wanted to try to figure out sort of this
chronology. But I did make a few edits today to make sure

conplete aw
that it was #f it read properly.

M;. MINER: And you compiled this, did you compile
this based upon your review of tha docuriants?

MR. MERCER: I looked at the ASG documents and two
other documents that were not ASG documents but were shared
with me.

Again, I think itEs important for the record.

This is just really for the ease of your review, With the
exception of 0-

MR. MINER: Before we make reference to it, IEll
let you go through it. YouEve reviewed the documents, and
based on your knowledge of the documents, you feel this is
an accurate summary?

MR. MERCER: Yes. I mean, the documents speak for
themselves. This is just an attempt to set forth in the
chronology with batg stamp numbers what I believe those
documents say. !

MR. MINER: Okay.

MR. MERCER: Obviously the documents speak for

themselves.
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MR. MINER: LetEs label this then as Mercer 13 and
go forward.

[Mercer Exhibit No. 13 marked
for identification.]

MR. MINER: Go ahead, now. I just had to make
sure that it was official.

MR. MERCER: I know that the time is short, and I
donft want to read the whole thing. It traly is just
designed for the committee to understand what I believe are
set forth in the documents.

If I can just sort of give you a quick overview.

I think youEll see here that during my time in the Deputy
Attorney GeneralZs office, there were three sets of data
that I reviewed that gave me real concern about the Southern
District of California.

Firearms prosecutions, immigration prosecutions,
and child expleitation prosecutions. Those are all areas
where either we had an AG initiative, or we were very
worried about meeting our core responsibilities on a
national issue.

In each case, the data, take a look at the data
set forth in these documents, you will I think conclude that
the Southern District of California was really far beyond
its peer districts, and in some cases both by child

exploitation and qguns, was far beyond, was far inferior in
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terms of its emphasis to even districts that werenkt peer
districts, that were much smaller.

It was, again, the Federal firearms numbers, if
you look at the November 7 entry, the average Q- 18 cases
per year. Then if you go down and take a look at somewhere
later in here, you will see that ATF actually referred 152
cases for prosecution,

S0 we had concerns in thase three core areas, ATF
had concerns because their cases werenft being prosecuted.
We had congressional inquiries from Senator Feinstein,
Congressman Issa, and other members of the California
delegation, and testimony questioning at an AG hearing by
Representative Keller. All things that we were worried
about given the oversight role being played by the Congress
and the concern being voiced.

Then youkve got budget data in here which will
suggest that both the November 1lth entry of 2005 and I
think there is another entry, itEs the April 27th report
talking about increases in FTEs, but at the same time
immigration cases have gone down by 3% percent between 2000
and 2005. They came down even more between 2004 and 2005,

Just in general, there were a number of different
concerns that it seemed like every time I worked on an
initiative, whether it was part of the Project Safe

Neighborhood or immigration enforcement, that the Southern
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District of Californiaks data suggested that there were
serious problems in that district, and that there were many
people within the Department including Mr. Sampson and Mr.
Elston, Mr. McNulty, and as I mentioned, even the Attorney
General had been advised on the brief @-

I know that he was aware of my concerns dealing
with the caseload in the Southern District of California. I
really just did this for eage of your review.

MR. MINER: Okay. IEm going to show you another
document along the same lines of whether things were
communicated within the department regarding Ms, Lam. This
is, IEm sorry. This is a document Bates labeled DAG465.

It is, as you will see, an email between, or
labeled Bill Mercer to Michael Elston, subject re Carol Lam.

MR. MERCER: Yes.

MR. MINER: And IEd like for this to be marked as
an exhibit, Mercer 14.

[Mercer Exhibit No. 14 marked
for identification.]

MR. MINER: Taking a lock at the date on this,
this is July 8, 2006, is that correct?

MR. MERCER: Yes.

MR, MINER: In terms of the exchange, at the very
bottom there is an email, Saturday, July 8th from you to

Carol Lam, is that correct?
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MR. MERCER: Yes. The very bottom entry is my
assistant got a phone call from Carol Lam. I had asked that
this information, all I was asking for as is reflected in
the text in another document, I simply asked for a
verification of whether the data set forth in my fax, that
they were accurate, because I was trying to then take that
compilation and report to the Deputy Attorney General what
my conclusions were about this work, But I needed it before
I was returning to Montana.

MR. MINER: Okay.

MR. MERCER: My assistant got a call from Carol at
5:45 on Friday afternocon asking whether I was waiting for a
response. So I then wrote to her on Saturday and said that
she needed to communicate with Mike Elston because I was no
longer the PADAG.

MR. MINER: Okay. And then you follow up by
saying my time as PADAG has come to a close. I gather that
you will be emailing something on Monday. Will you direct
it to the Deputy COS, I presume that is Chief of Staff?

MR. MERCER: Correct.

MR. MINER: Mike Elston.

MR. MERCER: Yes.

MR. MINER: With regard to her emailing something,
what are you referring to there?

MR. MERCER: Well, again, I was just looking for
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some sort of a response in terms of whether the data that I
had faxed to her were accurate. That should be an exercise
that any U.S. AttorneyEs Office can go to its own internal
data set and figure out well, how many sentencings did we

have in fraud cases? Is 141 right, or whatever the number
it was? Avearws

How many;iféﬁg sentencings did we have? I really
expected that this would be a pretty quick exercise. But I
didnEt get anything then, and I think on the 10th of July if
the dates are right, she forwarded a memo to both Chief of
Staff Elston and to me with essentially an agreement that
the data were correct, and then sort of an analysis of her
views of what those data suggested.

MR. MINER: Okay. With regard to the exchange
between you and Mike Elston, he response I guess to you
following the email between yourself and Carol Lam. This is
so sad, I am not adjusting well to this change. Is that
correct?

MR. MERCER: Yes.

MR. MINER: All right. And then you have a
response back to him. Would you read the first paragraph?

MR. MERCER: What, that Carol Lam cankt meet a
deadline, or that youEll need to interact with her in the
coming weeks or that she just wonEt say, 60.K., you got me,

youkre right. IEve ignored national priorities and obvious
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local needs. Shoot, my production is more hideous than I
realized.s

MR. MINER: Was the perception as you were leaving
the DAGEs Office on July 8th or July Sth the following day
that Carol Lam was ignoring national priorities?

MR. MERCER: Yes,

MR. MINER: Was it that she was ignoring obvious
local needs?

MR. MERCER: Yes.

MR. MINER: And you characterize her production as
hideous. .

view

MR. MERCER: That was my piese.

MR. MINER: Okay. Because this is written in sort
of a jocular tone.

MR. MERCER: Well, yes.

MR. MINER: But were those your views at the time
you were leaving?

MR. MERCER: Yes,

MR. MINER: You have been asked a number of
questions about whether you participated in the actual
decision making regarding folks being added to the list that
you received on December 5th, 2007, is that correct?

MR. MERCER: Yes.

MR. MINER: And I think universally you said you

didnEt participate in the decision making as to how folks
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got on the list, correct?

MR. MERCER: Yes.,

MR. MINER: Okay. IEm going to ask you just in
terms of whether you were present during any conversation or
whether you personally discussed removing Carol Lam based
upon her prosecution of any political figure.

MR. MERCER: I was never involved in such a
conversation. I never heard anyone suggest anything like
that.

MR. MINER: And that is not just with respect to
December of 2006. Does that cover your tenure?

MR. MERCER: It covers my entire time in the
Office oqu:puty Attorney General and the Office of the
Assoclate Attorney General.

MR. MINER: Looking to Mr. Iglesias, are you
familiar with media accounts and allegations regarding him?

MR. MERCER: Yes.

MR. MINER: Were you present during any
conversation, or did you personally discuss at any time
removal of David Iglesias to stop a prosecution, to start a
prosecution of any political figure?

MR. MERCER: I was never part of such a
conversation. I certainly never suggested such a thing, and

I never heard anyone else ever suggest such a thing about

Mr. Iglesias.
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MR. MINER: With regard to the six other U.S.
attorneys who are listed as having been asked to resign,
same exact question.

MR. MERCER: And same exact answer.

MR. MINER: There have been some questions
regarding, well, absentee landlords, letEs just put it that
way. You have acknowledged you served in two roles over
time. Since 2005, either as the PADAG or in your current
role as acting Associate Attorney General. Is that correct?

MR, MERCER: Yes.

MR. MINER: How have you managed those two jobs?

MR, MERCER: Good. You know, I go back and forth
between the districts. I have daily contact with my first
assistant, fairly regular contact with my criminal chief and
my civil chief, and through emails, faxes, video
conferencing, phone, I have steady contact on cases and on
developments and investigations.

Again, if people want to compare the record of the
District of Montana, IEm happy to have people take a look at
the sentencing commissionZs data set and look at the Montana
specific information.

I think it is always an interesting question about
different people have different views on productivity. My
own personal view is that if you look at case numbers

lo
without looking at complexity, you can miss a =eek.

A
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evaluate that data over the last five months. I just wasnEt
one of those people.

MR. MINER: Well, I donEt want to retread any
tires here. I believe that you said that as to Bogden, the
G- didnEt have any basis, and I believe you testified that
you would as to Lam, and you had reason to conclude as to
Chiara and Ryan, is that correct?

MR. MERCER: Corrsck.

MR. MINER: Cummins, I think you also testified
you didnEt have a basis for putting him in any category.

MR. MERCER: Right, thatEs true.

MR. MINER: That leaves John McKay. Did you have
a basis for concluding where he belonged in terms of lower
tier, belonging on the list for termination, any reason to
believe he was underperforming?

MR. MERCER: Well, I was aware of the sentencing
data, and I had a chance. I didnEt finish that answer, but
1 had a chance to sort of note that answer. But other than
that, I hadnEt undertaken any sort of broader review with
respect to Mr. McKay.

MR. MINER: And I think you testified as to Paul
Charlton and the death penalty issue.

MR. MERCER: Correct.

MR. MINER: And with respect to the recording

issue, you didnEt view that as a matter, a problem. You
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9
when the--during the interview process that one mark, one
measure of your success will be if you never have to deal
with me again, because if they screw up, I am the one who
has to handle it. That's usually in terms of conduct
rather than performance, though, unless the performance
is notorious, openly notorious.

MR. BHARARA: Let me ask you some questions
about the dismissal of several U.S. Attorneys in 2006 by
the Justice Department.

MR. MARGOLIS: Sure. I should have added I
also--when you talked about performance, I am one of the
people who looks at the EARS evaluations of U.S.
Attorneys' Offices.

MR. BHARARA: Are you aware of the fact that Mr.
Sampson, Kyle Sampson, described you as someone who knows
more about United States Attorneys than anyone alive?

MR. MARGOLIS: I heard him say that,

ME. BHARARA: Is that a fair statement?

MR. MARGOLIS: He flatters me. He's overly
modest and he flatters me.

MR. BHARARA: Is it fair to say that of the
people at the Justice Department, you know a lot about
United States Attorneys?

MR. MARGOLIS: Yes, but I think it is more

accurate because of my perspective over the years that
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distinguishes me. There are a lot of people who know
what the U.S. Attorneys are doing on a day-to-day basis,
including the Executive Office for U.S. Attorneys.

But because of the way I entered the Department,
you know, I have an acute awareness of the difference
between career people and political people, having been
there in both situations, and having various jobs.

So I think my perspective is unique, and I tend
to think that's what Kyle had more in mind, and plus I
participated in the selection--I'm the one person that
participated in the selection of all U.S. Attorneys in
this administration.

MR. BHARARA: Did you participate in the
selection of all of the United States Attorneys including
the eight who were asked to resign last year?

MR. MARGOLIS: Yes.

MR, BHARARA: Aside from yourself, who are the
other people at a Wigh lévsl at the Justice Department
who would have a great deal of knowledge about U.S.
Attorneys, their performance and their conduct?

MR. MARGOLIS: The last two Deputies--Paul and
Jim Comey--were both United States Attorneys themselves
in this administration, and Paul was the Chairman of the
Advisory Committee, as I recall, so those two would have

a great deal of experience.
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Bill Mercer, who is the Acting Associate
Attorney General and was the PADAG and was the U.S.
Attorney in Montana, was also the Chairman of the
Advisory Committee. So he would also have a very good
handle on the day-to-day operations.

MR. BHARARA: What about whoever the chief of
the Criminal Division is, the Assistant--

MR, MARGOLIS: Alice Fisher.

MR. BHARARA: --Attorney General for the
Criminal Division. What is your understanding of how
much knowledge that person would have about the
performance and conduct of various U.S. Attorneys around
the country?

MR, MARGOLIS: I think the AAG for Criminal
would have a lot of context with U.S. Attorneys' Offices
in individual cases, and maybe individual initiatives,
too. So whether she does it through herself or her
Deputies, you know, would Gepend on the case, I guess.

MR. BHARARA: You said you participated in the
selection of United States Attorneys. Did you mean the
selection of United States Attorneys who have been
nominated for Senate confirmation? Or did you also mean
to include Interim U.S. Attorneys or Acting U.S.

Attorneys?

MR. MARGOLIS: Both--all three. Not people who
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MR. BHARARA: So the record is clear, when you
mentioned performance versus misconduct or an ethical
violation, could you describe what you mean by each of
those terms?

MR. MARGOLIS: Yes. Underachieving, you know,
roiling the office, destroying morale. You could have
somebody who never shows up for work, screws up cases.
Whereas, misconduct would be things like stealing money
from petty cash or cheating on their travel vouchers or
having an affair with a subordinate officer in the
office, things like that. Lying.

MR. BHARARA: Okay. When did you first learn,
Mr. Margolis, that there was a plan in which Kyle Sampson
was involved to ask for the resignations of all or a
subset of the 93 U.S. Attorneys who were serving in the
Bush administration?

MR. MARGOLIS: Either shortly after the 2004
election or maybe during she beginnmihg of the secoad
term, Kyle told me that Harriet Miers had asked him about
the feasibility of removing and replacing all United
States Attorneys. And he either--one of two things
happened.

My memory gets squishy on all this stuff because
of what I read in the newspaper and confusing it with

what I know and also not having the opportunity to have
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talked to my colleagues about it because of our
instructions, so I am just going to be able on this stuff
to give you my best recollection.

He either told me that he had killed that idea
and asked me whether I agreed, or he asked me--or he told
me he thought it was a bad idea and asked me my opinion,
which I certainly endorsed either way, either he had done
the right thing or he should do the right thing,

I gave him my reasons for--and he either said,
"Good, " you know, "I'm glad you agree," or he said,
"Okay. 1I'll see what I can do." I don't remember which
of the two. But we were in agreement.

And then he said, either that day--if, in fact,
he had killed the idea and he was just telling me about
it, or a short time later after he killed it, he said to
me, you know, "This does give us the opportunity, though,
to look at individual United States Attorneys who should
be replaced, and them we can"-<yeu kmow, "We cbviously
have opened the door, so we ought to do that and make the
U.S. Attorneys' Offices stronger for the second term.”

And I wholeheartedly endorsed that as a novel
approach that I had never seen before and that I
encouraged, because in the past--and I'm not talking
about any specific administration--any administration, it

seemed to me that U.S. Attorneys were removed during an
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administration either for misconduct or performance that
had burst out into the public scene, but not performance
that, you know, was mediocre and hadn't publicly
humiliated us.

So I thought that was a good idea.

MR. BHARARA: Let me go back--

MR. MARGOLIS: The concept was a good idea.
Obviously, our execution left something to be desired.

MR. BHARARA: I want to go to each of those
things separately. When Mr. Sampson mentioned to you
that Harriet Miers had suggested the possibility of
seeking the resignations of all 93 U.S. Attorneys, what
was your reaction to that idea?

MR. MARGOLIS: The same as his, which was, I
think, what he said, he rolled his eyes. And my reaction
was the same, that that was not a good idea. And we
discussed the reasons why it wasn't a good idea.

MR. BHARARA: And whal were those reasons?

MR. MARGOLIS: That it would, you know,
needlessly cause discombobulation in the various offices;
it would get rid of--these were my--this is me talking
now to him. It would get rid of--it would throw out the
baby with the bath water.

You'd have maybe a few people that should go,

and you'd be throwing out great people. And not only is
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that a bad idea and not good government, but it opens up
the claim, as we've seen in the past, that all these
people were fired just to cover for the real reason,
which was to fire one person to stop them from doing
something, you know, and the conspiracy theorists have
said that and said that at the beginning of the Clinton
administration. So that was another reason why it was a
bad idea.

And then as Tip O'Neill said, "All politics is
local." As I pointed out to Kyle, that would mean we
would have to go through 93 districts, probably three
interviews a district, so almost 300 new interviews, and
I was not up for that at all.

So am I correct that part of the discussion
about why a decision to fire all 93 U.S. Attorneys was a
bad cone was the appearance issue.

MR. MARGOLIS: Yes. That was part of it.

MR. BHARARA: Did Me., Samgson tell you or did
you ever come to learn who other than Harriet Miers, if
anyone, was promoting the idea of asking for the
resignations of all the U.S. Attorneys?

MR. MARGOLIS: I think it was--I mean, from what
he told me, I believe it was--he's the only--she is the
only name he mentioned.

MR. BHARARA: Do you recall if he or anyone else
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MR. BHARARA: Okay. After the time when Mr,
Sampson mentioned to you the opportunity to ask for
resignations from some subset of U.S. Attorneys, did you
and he have any further discussions about how that might
be accomplished?

MR. MARGOLIS: Was this all U.S. Attorneys or
some U.S. Attorneys?

MR. BHARARA: Subset.

MR. MARGOLIS: Oh, subset. Yes, I think on that
occasion--I think on that occasion he pulled out the list
of all United States Attorneys and asked me who I thought
should be looked at for termination, and not--you know,
"I'm not asking you to say, ‘Fire this person.' I want
to know, you know, that we should consider it."

The impression I got was that he would talk to a
bunch of people about it, but he wanted candidates, I
guess is the word. And some I felt strongly about and
zaid, you know, "I'm prepared to sd4y row that this person
should go." Others, I said, "You ought to take a look
at."

MR. BHARARA: To the best of your recollection,
did you look at the list with him at about the same time
that he first presented you the idea of asking for the
resignations of some subset of U.S. Attorneys?

MR. MARGOLIS: I can't say it was the same day,
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but I don't think it was too far--I don't think it was
too far down the road.

MR. BHARARA: And you believe this was late '04
or early '05?

MR. MARGOLIS: 1 think it was--by this time it
was '05,

MR. BHARARA: When Mr. Sampson showed you that
list, do you recall whether or not that list was already
ordered in some way based on performance or rank? Or was
it a random list of U.S, Attorneys?

MR. MARGOLIS: I think it was an alphabetical
district list or an alphabetical name list, one of the
two.

MR. BHARARA: And to the best of your
recollection, at that time did you mention to him
specific U.S. Attorneys who should be considered for
possible termination?

MR. MARGOLIS: ¥ax. I hid two categories, as I
recall: one was I really feel strongly about this one
going; and the other was run this fact, check this out,
these people ought to be looked at for a variety of
reasons.

MR. BHARARA: Do you recall how many people in
that first conversation might have fallen into either of

those two categories?
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MR. MARGOLIS: I would say it was less than ten.

MR. BHARARA: In both categories combined?

MR. MARGOLIS: Both categories combined.

MR. BHARARA: And what was the basis, generally
speaking, of your identifying particular U.S. Attorneys
in either of those categories?

MR. MARGOLIS: The two that I was very firm
about going were performance, and then some others, I had
questions about their performance or there were questions
about some of their conduct.

MR. BHARARA: Would you say that one more time?

MR. MARGOLIS: Yes. The two that I felt
strongly should go were based on performance. And then
the others were based on either-and/or performance and
conduct.

MR. BHARARA: And, again, could you tell us how
you distinguished between performance and conduct?

MR. MRRGOLIS: Yezh. On some of these, I think
at the time there were outstanding either OPR or 0IG
investigations of them, so I thought, you know, we ought
to take a look at them, but we ought to see what the
results of the investigations ars. You know, they may be
exonerated.

And it could be having an affairs with a

subordinate and treating that subordinate more favorably
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than other people, creating problems in the office. It
could be lying, things like that.

MR. BHARARA: Okay. But in the pure performance
category, at that time--

MR. MARGOLIS: It could be misconduct in
connection with litigation.

MR. BHARARA: But in the pure performance
management category, at that time you only could identify
two United States Attorneys who should be considered for
possible termination?

MR. MARGOLIS: Yeah. There was--there were two
that I said should go. There were others--there was one
that almost made List 1, who later made List 1, but I
wasn't sure at the time.

MR. BHARARA: Okay.

MR. MARGOLIS: That was a performance one.

MR. BHARARA: I'm going to try to ask some
questiors before I draw an objectiocn. ¥ere any of the
people on the first list, the performance list, later
asked to resign? Pure performance list.

MR. MARGOLIS: Do you mean as part of the--

MR. BHARARA: As part of the eight.

MR. MARGOLIS: Okay, because, you know, there
were--people leave for--you mean--

MR. BHARARA: Why don't I rephrase the question.
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You have said there were two people that you identified
who for performance reasons should go. Were either of
those two people ultimately asked to resign?

MR. MARGOLIS: Yes.

MR. BHARARA: And who ware those people?

MR. HUNT: As part of this--

MR. BHARARA: As part of the eight that we are
all talking about.

MR. MARGOLIS: One was asked. One of the two.

MR. BHARARA: Okay. And who was that?

MR. MARGOLIS: Kevin Ryan.

[Pause.]

MR. MARGOLIS: I think Mr. DiBiagio was gone by
that time. I think he--or at least had announced his
resignation by then. He wouldn't have been on my list.
When does it say he left?

MR. BHARARA: Let me just ask you to look back
at Exhibit 2 and see if that refresiies your recollection
as to when--

MR. MARGOLIS: It does. It says I asked him to
leave in 2004, so that was before this list.

MR. BHARAFA: Okay. So you have Mr. Ryan and
then another person you haven't identified yet who were
on your initial list of performance-based people who

should go.
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MR. MARGOLIS: Correct.

MR. BHARARA: And then you said thereafter there
was another person that you would put in that category?

MR. MARGOLIS: Yeah--no. It was at the same
time. It's just that I put that person in the category
that said let's take a very close look, talk to other
people about that person. But I have questions.

MR. BHARARA: About that person's performance?

MR. MARGOLIS: Yes.

MR. BHARARA: So that would be a third person
you would put in the performance category?

MR. MARGOLIS: Yes.

MR, BHARARA: Okay. And in what time frame did
that third person in your mind warrant being in the
performance category of pecple who should leave?

MR. MARGOLIS: As time went on.

MR. BHARARA: Was it weeks or months?

MR, MARGOLIG: iontke.

MR. BHARARA: Okay.

MR. MARGOLIS: It was a continual process.

MR. BHARARA: Was that third person you have
just been describing among the eight people who were
ultimately asked to resign last year?

MR. MARGOLIS: Yes.

MR. BHARARA: And who was that?
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MR. MARGOLIS: Margaret Chiara.

MR. BHARARA: So Kevin Ryan was on your initial
list of performance problems. At some point Margaret
Chiara you identified in a similar fashion. Those are
those people who were asked to resign. The third person
that you have not identified, just so we are absolutely
clear, that person was not asked to resign as part of the
eight.

MR. MARGOLIS: That's correct.

MR. BHARARA: Do you know if that third person
still serves as United States Attorney?

MR. MARGOLIS: I do know.

MR. BHARARA: And does that person?

MR. MARGOLIS: Yes.

MR. BHARARA: And you won't identify that
person?

MR. HUNT: No. Correct.

MR. MARGOLIS: Thie Depattimerit cbiects.

MR. BHARARA: Okay.

MR. MARGOLIS: I personally would love to out
that person.

[Laughter.]

MR. MARGOLIS: Of all the people.

MR. BHARARA: If I said a word that it rhymes

with, would you--
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people who you believed should go?

MR. MARGOLIS: I don't believe so. I don't
recollect adding any others.

MR. BHARARA: Okay. So the only--

MR. MARGOLIS: I think there were--in the
interim people came up who I terminated, but without a
list or anything like that, They were just handled
individually, always for conduct. They weren't part of
this Justice Eight,

MR. BHARARA: Do you believe--withdrawn.

After your initial conversation in late '04 and
early '05 with Mr. Sampson, could you describe your
involvement in discussions about who should stay and who
should go from that point until December 7th of 20062

MR. MARGOLIS: I think--and I am pretty certain
of this--that the only person that I ever talked to
between the first conversation with Kyle and toward the
very #nd was Kyle, about thiz ligt o¥ aaything te do with
the list. And the only reason I'm hesitating is at some
point in the fall, Kyle told me what the final list was
at that time--

MR. BHARARA: Is this fall of '06?

MR. MARGOLIS: Fall of '06. And said--and I
think it was November. I think it was November. And he

said, "We're about to execute this" and gave me the
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chance to weigh in on any, and I noticed two names
missing. And I've mentioned--I'm not sure how I phrased
it, but they happened to be the two names that were at
the top of my list.

MR. BHARARA: Those names would be Kevin Ryan
and Margaret Chiara?

MR. MARGOLIS: No.

MR. BHARARA: Or different names?

MR. MARGOLIS: One name--one name was Kevin
Ryan. The other--remember I said I had a top two. The
other was--the second of the top two or the first of the
top two.

MR. BHARARA: Can I just go through that so that
I am clear? You had a top two and later you had a third,
and those were Kevin Ryan--

MR, MARGOLIS: It was not that important to me,
but I had a recommendation.

ME. BHRRARA: Okay. You had a reccmmendation as
to three people who should be gone based on performance,

correct?

MR. MARGOLIS: Yes.

MR. BEHARAEZ: Kevin Ryan, Margaret Chiara, and
the third person that you haven't identified.

MR. MARGOLIS: That's correct.

MR. BHARARA: And then fast forward to November
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November of 2006, going back to the end of '04 and
beginning of '05, can you describe how frequently you
talked with Mr. Sampson about this whole plan or process?

MR. MARGOLIS: I don't think I had more than
one, at the most, conversation with him--it was not a
running thing--in between that time. I 5ay no more than
one because I remember one. But I can't discount the
possibility.

I mean, I got to tell you that I didn't think
that--I didn't have great optimism that this would ever
happen because, you know, I didn't fall off a Christmas
tree. I know how difficult getting rid of a political
appointee can be without really hard evidence. And there
were long periods of time when I didn't hear anything.

MR. BHARARA: So to the best of your
recollection, from the first time that Mr. Sampson
mentioned to you this possibility of terminating a subset
of United States Attorssys tirdugh the very end of the
process in November of 2006, how many conversations in
total do you believe you had with Mr. Sampson about this
whole process?

MR. MARGOLIS: No more than three that I can
really say.

MR. BHARARA: And by those three, are you

including the first conversation?
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MR. MARGOLIS: Actually, maybe four. If it was
separate conversation, one would be killing the "firing
of everybody" discussion, conversation; two, let's go
through the U.S. Attorneys and give me your views on who
should be considered; a third, maybe a third that I'm
very fuzzy on; and then near the end, maybe November,
saying here's the list, here's what we're going to go
with. And that didn't happen, by the way, but that--in
other words, nothing happened right away,

MR. BHARARA: How far apart were those
intervening conversations, to the best of your knowledge?

MR. MARGOLIS: Well, the early '05 to late '06,
and maybe one somewhere in the middle of that. But I
don't have a good specific recollection of the one in the
middle.

MR. BHARARA: Did you have any understanding of
who else Mr. Sampson was consulting with on this project?

MR. MARGOLIS: He never mentioned--as far as I
can recall, he never mentioned having that information,
but, you know, I would have guessed who he thought that--

MR. BHARARA: Who would you have guessed?

MR. MARGOLIS: I would have thought the
Directors of EQUSA, maybe the Chairman of the Advisory
Committee; the Deputies, the Deputy Attorneys General;

some Assistant Attorneys General, especially Criminal, I
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guess.

MR. BHARARA: And why would you have assumed he
would be talking to those folks?

MR. MARGOLIS: To get their input. They would
know U.S. Attorneys. Like I said, you have got two
Deputy Attorneys General who actually were U.S.
Attorneys, one of whom was Chairman of the Advisory
Committee, so would be in a good position to meet those
people.

MR. BHARARA: Did he ask you your opinion about
who he should be consulting with in addition to you?

MR. MARGOLIS: I don't think so. I don't think
so. But if he did, if I'm wrong and if he did, it would
have been the names--the positions I just gave you.
That's what I would have said.

MR. BHARARA: Just once again, did you have any
conversations that you can recall about this process with
anyone other than Kyle during the 2-year period or so
ending in November of 20062

MR. MARGOLIS: Not that I recall. I mean, I
recall in the summer of 2006 talking to--listening to
Bill Mercer talking about some issues with--you know,
that had come out with Carol Lam. But it wasn't in
connection with this list or anything. It was just
issues. I've seen some of the e-mails between him and
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Elston that have been published, and I've read them.

MR. BHARARA: Did you have any understanding of
the involvement, if any, of Monica Goodling in this
process?

MR. MARGOLIS: Certainly after it blew up.

MR. BHARARA: Prior to December 7th of 2006,

MR. MARGOLIS: I don't recall--that's a good
question, I don't recall that.

MR. BHARARA: Did you ever have conversations--

MR. MARGOLIS: I'm surprised, if I don't recall
it.

MR. BHARARA: In your capacity, in your job at
the Deputy Attorney General's Office, did you have any
occasion to interact with Ms. Goodling?

MR. MARGOLIS: Oh, yes.

MR. BHARARA: In connection with what?

MR. MARGOLIS: Primarily in connection with U.S.
Attorney and U.5. Marshal salection. T played the same
role with the Marshal selections, primarily in those
contexts, both presidentially appointed U.S. Attorney,
Acting, and Interim U.S. Attorneys. That would be my
primary contact.

MR. BHARARA: Now, I just want to fast forward
to November of '06 when you were asked by Mr. Sampson

about a number of people that he identified to you.
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specific goals or criteria for deciding whether or not
someone was above the threshold for being terminated
versus--

MR. MARGOLIS: I don't recall that--I mean, I do
recall when I would make a pitch for somebody to be on
the list, I would give my reasons. You know, so that
would be a standard there.

MR. BHARARA: Prior to December 7th of 2006,
were you consulted on whether U.S. Attorneys should be
given the opportunity to correct any performance problems
that may have been discussed before they were actually
terminated?

MR. MARGOLIS: No, but I should say that I am a
bit exasperated by my role here because I'm the only one
of all the people involved who knows how to fire a United
States Attorney or a Marshal based on experience. And I
was not aggressive enough or vigilant enough, and I
should have dome a nusber of things, 7 should have
inserted myself.

I was too passive, and I'd like to, I think--and
I hold myself accountable for this--that if I had stepped
in and said something, that maybe this would have been--
we would have handled this better, because I'm used to--
the irony is when people have bezn found to have engaged

in misconduct by an OPR investigation or an 0IG
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investigation, historically when they were political
appointees as opposed to career people with protections,
historically maybe just bounced because they had no
rights. And, you know, we had this independent finding,

When I came on board 14 years ago, it didn't
take me long to change that, and I got some resistance
from especially career people, saying, "You're setting a
dangerous precedent by giving some kind of rights to
these people who were political appointees."

But I would give them a copy of the report. I'd
give them a chance to respond in writing. I'd give them
and their attorney--and I'm talking about U.S. Attorneys
now specifically--a chance to respond through counsel
personally.

And then I'd make my decision, and so--but I
didn't insist that happen in this case, and I understand
there was a bit of difference. A finding of misconduct,
if it'e zllewed te stamd, yoi know, followé a lawyer
forever.

It will stop them from becoming a judge or other
positions of public trust; whereas, this shouldn't have
the same result. So I do make that distinction, But I
still wish that I had said, look, let's here what these

people have to say.

Now, Kevin Ryan I gave more due process to than
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I give a career person. I gave him an unlimited budget,
and he exceeded it. But the others, you know, I didn't--
and I would say as to Margaret, too, that she had pretty
good due process. But I did not insert myself as to the
others and say, look, what do you got? What do they say?
What is their response?

MR. BHARARA: With respect to--

MR. MARGOLIS: And I'd like to think that I know
how far a career guy should go and when he should defer
to the political appointees. But in this case,
ironically, I think my tentativeness and lack of
aggressiveness--which I'm not known for lack of
aggressiveness. I think it did my masters a disservice,
and I accept that. That does not mean that I'm excluding
everybody else from their own responsibility. That's a
different issue.

MR. BHARARA: I'm coming to those people.

MR. MARGOLIS: Okay.

MR, BHARARA: It's later in the hour.

MR. MARGOLIS: 1I'll be here.

MR. BHARARA: Prior to December 7, 2006, were
you consulted at any point on the relative merits of any
complaints relating to lack of aggressiveness in pursuing
voter fraud cases on the part of one or more of the

dismissed U.S. Attorneys?
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MR. MARGOLIS: No. My pretty firm recollection
is that I didn't hear about that issue and others, but
that issue specifically, until after the dismissals and
things started to become public.

MR. BHARARA: Prior to December 7th of 2006
were you ever asked to create or prepare any
documentation that would support the decision to dismiss
these eight U.S. Attorneys?

MR. MARGOLIS: As to Kevin -- put Kevin Ryan
aside, because we got the EARS evaluation, so I put him
in a special category. But aside from him, no.

MR. BHARARA: More generally, prior to December
7th of 2006, were you ever consulted on what, if any, due
diligence should be done on particular complaints raised
about the U.S. Attorneys who were ultimately dismissed,
apart from Ken Ryan?

MR. MARGOLIS: I think =- I think, in the

context -- not In the eur

¢t of theize remsvals, but in
the context of Deputy U.S. Attorney General's Office
business, Mercer discussed -- excuse me -- discussed with
me the performance of Carol Lam in his efforts to make it
better. To make her better. His failed effort.

MR. BHARARA: Prior to December 7 of 2006, were
you ever consulted about whether or not a number of U.S.

Attorneys should be fired on the same day or whether it
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Prior to December 7th, 2006, did you have any
communications with anyone at the White House about the
performance of any of these eight, or to dismiss any of
these eight?

MR. MARGOLIS: No.

MR. BHARARA: And specifically, I just want to
run through a few names. Do you recall whether or not
you had any communications at all with Harriet Meirs on
this?

MR. MARGOLIS: I never had any communication
with Harriet Meirs on any subject. Never met her.

MR. BHARARA: You ever meet Bill Kelley?

MR. MARGOLIS: I know the name. I don't believe
== I know I've never met him. I don't believe I've ever
talked to him. I certainly didn't discuss this with him.

MR. BHARARA: Did you discuss it with anyone
else at the White House counsel's office, to your
recolléction?

MR. MARGOLIS: Now, people from the White House
counsel's office, not the ones you mentioned, participate
in our U.S. Attorney selection interviews, but I don't
believe any of -~ that I talked to any of these people
about them.

MR. BHARARA: Same answer for Karl Rove?

MR. MARGOLIS: Never met Karl Rove. Never
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talked to Karl Rove. Only contact with him is through
Fitzy's investigation that everybody --

MR. BHARARA: Pat Fitzgerald.

The same answer for Scott Jennings and Sarah
Taylor?

MR. MARGOLIS: Who? Say again?

MR. BHARARA: Scott Jennings and Sarah Taylor.

MR. MARGOLIS: I've only seen their names in
some of these public e-mails.

MR. BHARARA: Separate and apart from any
communications you had with the folks that I've
mentioned, are you aware of any involvement by anyone at
the White House in connection with the decisions to ask
for the resignations of these eight U.S. Attorneys?

MR. MARGOLIS: Say that again.

MR. BHARARA: Separate and apart from whether or
not you personally had conversations with folks at the
White House, are you aware, as you Sit here now, oi any
degree of involvement on the part of people at the White
House in the decision to ask for these eight folks'
resignation?

MR, MARGOLIS: I only -- from the materials I
read publicly, you know, that have been posted on the
Internet that were turned over to you guys, but that --

you know, I see from that that there was involvement and
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discussions, but that's all.

MR. BHARARA: You have no understanding of White
House involvement from post-December '06 conversations
with Kyle Sampson, or Monica Goodling, or the Attorney
General, or anyone else?

MR. MARGOLIS: I -- I have never, to this day,
discussed the specific -- the specifics of this U.S.
Attorney dismissals -- of U.S. Attorney dismissals with
the Attorney General. There've been vague allusions on
occasion when we've chatted, but nothing specific.

And Kyle and Monica, I -- I don't believe so.
You know, if something -- the only occasion would have
been -- oh, wait a minute. Wait a minute. Wait a
minute. I'm wrong. I missed an obvious point.

On a Thursday afternoon or early evening, the
Thursday before all hell broke loose -- the Thursday
before the Monday when all hell broke loose with our
digclosurss that Became publiz, I was coming back to my
office from somewhere and Kyle was standing outside my
office waiting for me and he asked me to step into my
office and he had some binder with him or something.

In any event, he sat there and read me materials
that, as I said, were later disclosed two or three days
later about White House involvement.

MR. BHARARA: Do you recall what time of day
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that was on that Thursday?

MR. MARGOLIS: In the afternoon. Late
afterncen, Because I think after we left my office I saw
him doing the same thing in the Deputy's office, or the
Deputy -- with the Deputy in the conference room.

MR. BHARARA: Do you recall that this was two
days after the U.S. Attorneys testified in the House and
the Senate and that Mr., Moschella testified in the House?

MR. MARGOLIS: No. I mean, the way -- the
timing of it, the way I set the timing is that it was the
Thursday before the Monday disclosures.

MR. BHARARA: And the Monday disclosures
happened around the same time that Mr. Sampson resigned?

MR. MARGOLIS: Yes. Maybe even --

MR. BHARARA: So Mr. Sampson resigned on Monday
the 12th, so this was Thursday the 8th.

MR. MARGOLIS: This would have been Thursday the

MR. BHARARA: March 8th.

MR. MARGOLIS: -- 8th.

MR. BHARARA: Okay.

MR. MARGOLIS: So that was the first inkling.
And then later that night--and I mean like 8:00 or so--
Monica came down to see me.

MR. BHARARA: Can we go back to Mr. Sampson's
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visit to you earlier that evening? What time,
approximately, was that again?

MR. MARGOLIS: Late afternoon,

MR. BHARARA: So before 5:00?

MR. MABGOLIS: No. Yeah, maybe before 5:00.

MR. BHARARA: And the two of you met alone in
your office?

MR. MARGOLIS: Yes.

MR. BHARARA: How long a meeting was that?

MR. MARGOLIS: It seemed longer than it probably
was. Maybe 15, 20 minutes.

MR. BHARARA: Can you tell us, to the best of
your recollection, what you said to him, what he said to
you?

MR. MARGOLIS: All I can remember of him is him
reading -- "I'm going to read you some e-mail traffic so
you know what's going on." And he read me some of these
e-mails that later -- that, yua kacw, on Monday I read
publicly disclosed. I don't think I said anything to him
other than "oh".

MR. BHARARA: Can you describe what his demeanor
was when he was telling you this?

MR. MARGOLIS: Somber. Somber.

MR. BHARARA: Did he apologize in any way?

MR. MARGOLIS: I got -- I don't think he said he

LISA DENNIS COURT REPORTING
410-729-0401




10
11
12
13
14

16
17
18
19
20
21
22
23
24

25

440

118
outside the district who, if I had been thinking, I would
have -- he was a protégé of mine and I had no problem
with him, and I thought it was fine.

MR. BHARARA: With respect to the eight U.s,
Attorneys who were asked to resign last year, the eight
we've been talking about, other than Ms. Chiara and Mr.
Ryan, did you -- were you the cause of any of those other
six names being put on the list of people to be asked to
resign?

MR. MARGOLIS: Kevin Ryan. Kevin Ryan, I think
I put on the list. Margaret Chiara I either put on the
list, or endorsed being on the list.

MR. BHARARA: Okay.

MR. MARGOLIS: The other people who I either put
on the list or endorsed are not among those six
remaining.

MR. BHARARA: I want to turn to some of the
perticular U.S. Aitornays ameny those six and ask you
about Mr. Bogden.

Do you know Mr. Bogden from -- from your time in
the Deputy's office?

MR. MARGOLIS: I interviewed him and —- so T
participated in that, and then the only matter -- the
only case that I was involved with him, ironically, was a

bit of a disagreement between him and Carol Lam over --
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December 6th of 2006 -- December 7th of 2006, understand
that any elected officials, including Senator Domenici or
Heather Wilson, had expressed concerns of any sort about
Mr. Iglesias?

MR. MARGOLIS: No. I learned that subssguently.
I would be remiss if I didn't point out that I am furious
at Mr. Iglesias for not reporting that. And I don't
think I'd be sitting here answering questions if he had
reported that, because the way we react at the department
when something like that comes up is, we run the other
way to make sure that nobody thinks we're fixing the
case.

So that's unforgivable, and his explanation was
unforgivable. His explanation was, oh, this gquy was my
mentor. That's what -- we hold out an independent U.S.
Attorney to the public. To say, oh, well, I'm not going
to follow the rules if I like this guy or something like
that, I am furious about that. Now, that doesn't wean
I'm not furious at the other party to the conversation
either, but I don't expect as much from him.

MR. BHARARA: Are you aware of whether or not
there was any dissent within the department about whether
or not Mr. Iglesias should be asked to resign prior to
December 6th -- December 7th of 20067

MR. MARGOLIS: No. No. Because I take -- as I
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MR. BHARARA: Did you form an impression of him
and his performance and conduct?

MR. MARGOLIS: My recollection was, he was very
articulate and had -- didn't have prosecutorial
experience. But that's not always a prerequisite for the
job. Some of the best trial lawyers are lousy U.S.

Attorneys, and some of the best U.S. Attorneys are not

much as trial lawyers.

MR, BHARARA: Am I correct, you were not
involved in any way with Mr. McKay also in putting him on
the list?

MR. MARGOLIS: No. But I did hear -- now, I did
== on him I heard the reason -- or one of the reasons,
anyway. I believe before -- before the prep -- boy.
After -- after he was put on the list and before this
blew up, T think it was -- I asked -- I used to talk--I
still talk to Bill Mercer--all the time and asked him,
what was McKey's problem?

And he said something about, he had tried to
pull a -- now, "bully" is my word. He didn't use that
word, I used it. He tried to pin the deputy into a
corner with other U.S. Attorneys unfairly on some
information sharing thing and my reaction was, "that
sounds like a bully to me", or something.

MR. BHARARA: Do you recall when that
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conversation with Mr. Mercer was?

MR. MARGOLIS: Do I recall when it was? I'm
having trouble. I know it was before -- before the prep
session, before this blew up, but I'm not sure that it
was before he was fired. I just can't be sure.

MR. BHARARA: Do you have any understanding as
to how Mr. McKay's name ended up on a list of people
whose resignation you sought?

MR. MARGCLIS: Well, I would say, based on what
Bill told me -- Bill Mercer told me, I would put him on
the list.

MR. BHARARA: Were you ever asked --

MR. MARGOLIS: If Paul had come to me and said,
"Here's what happened," and described it the way I heard
it from Bill, and now have read it, you know, in the --
in the explanations, I would have put him on the list.

MR. BHARARA: Now, were you asked --

MR. MARGOLIS: I might have asked him, you Know,
"what's your excuse for this?"

MR. BHARARA: Do you know if Mr. McKay was ever
given an opportunity to provide his explanation for the
letter that you're describing for Mr, McNulty and/or ever
given an opportunity to correct any problem that he might
have had with respect to supervision?

MR. MARGOLIS: I don't know as to either. As to
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the second, if he didn't have a -- if he didn't have an
adequate explanation to me, if I'm making the calls, then
I don't -- T am not certain I would give him a second
chance. This isn't, you know, Douglas factors for a
career government employee. That kind of
insubordination, if true, might be a capital offense to
me. It might very well be z capital offense.

MR. BHARARA: Do you know if Mr. McKay was on
that initial list in late '04, early '05 when Mr. Sampson
talked to you about people whe asked to resign?

MR. MARGOLIS: I don't think so, but I wouldn't
swear to it.

MR. BHARARA: Are you aware of whether or not
the issue of the letter that you're talking about that
upset Mr. McNulty occurred after March of 2005?

MR. MARGOLIS: I think so. I mean, the letter
will have the date, but I think so. I don't think I ever
saw = I kaow I nhever saw the letter, I just heard about
it.

MR. BHARARA: My question is this. Are you
aware of any other basis for Mr. McKay's being asked to
resign, other than the issue of this letter --

MR. MARGOLIS: I thought that was the big thing.
Since that time I've read--and T can't tell you where.

Not that T wouldn't, but I just can't remember--read
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Do you have any understanding as to who, inside
or outside the Justice Department, inside or outside the
White House, suggested or advocated that Mr. McKay be put
on the list of people to be fired?

MR. MARGOLIS: No.

MR. BHARARA: I'm going to ask you about Paul
Charlton,

MR. MARGOLIS: Yes

MR. BHARARA: Do you know Paul Charlton?

MR. MARGOLIS: Interviewed him. I don't think I
knew him when he was an AUSA, and he wasn't an AUSA
before he was U.S. Attorney.

MR. BHARARA: Did you form an impression of the
quality of his performance and conduct as a U.S.
Attorney?

MR. MARGOLIS: Not personally, except for one
item which I'll get to in a minute. But I was told--and
once again, I think it might have been by Hercer or
Elston--that he had tried to -- he had tried to enforce
recording requirements on statements taken by the Bureau,
which on the merits I don't quarrel with particularly at
all, but I don't want -- I don't support the concept of
one U.S. Attorney making national policy like that. I
had also heard that he was weak on immigration, some of

this I know firsthand.
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General was upset about Mr, McNulty's testimony with
respect to the reasons for Bud Cummins being asked to
resign. Are you familiar with that?

MR. MARGOLIS: I read that e-mail.

MR. BHARARA: Do you have any understanding as
to what the Attorney General was upset about?

MR. MARGOLIS: No. I know nothing about that
one, except the four corners of the e-mail, which I read
as a member of the public.

MR. BHARARA: Do you recall whether or not Mr.
Cummins was on any earlier list that Mr. Sampson may have
discussed with you?

MR. MARGOLIS: I don't believe he was.

MR. BHARARA: And do you have any understanding
about who, inside or outside the Justice Department or
the White House, may have advocated that Mr. Cummins be
asked to resign?

¥R, MARGOLIS: No. I méan, I know firsthand
that Monica was a strong supporter of -- of Griffin. So
if the plan was to get Bud out and give Tim Griffin the
opportunity, then it wouldn't surprise me if Monica was a
strong advocate for removing Bud. Not for Bud, but in
favor of Griffin.

MR. BHARARA: And do you have any understanding

of whether or not anybody at the White House was also an
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advocate of Mr, Griffin?

MR. MARGOLIS: Well, I think now that e-mails
have come out that I've read since this all exploded
would indicate that -~ at least Kyle's e-mails indicate
that people in the White House were interested. I think
he said something, "I know this is important to Karl.”

MR. BHARARA: Did Mr. Sampson ever discuss with
you any perceptions that he had about Mr. Cummins’
performance or conduct as U.S. Attorney?

MR. MARGOLIS: I don't think so. I don't think
so. If he did, I certainly don't remember.

MR. BHARARA: Let me turn to Ms. Lam. When is
it you learned that she would be asked to resign?

MR. MARGOLIS: I think I first heard her name in
November. October or November. That was reported to me
to be, remember, to put it back in context, the final
list.

MR. BHARARA: Were you involved in any way in
the decision to put Ms. Lam on the list?

MR. MARGOLIS: ©No. That's when I did -- I mean,
that's a problem I was aware -- made aware of before I
knew anything about her being on the list, so it didn't
surprise me in that sense because when Mercer was PADAG
he used to tell me about problems he was having with her

vis-a-vis immigration and -- immigration and guns, I
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believe. But my dealings with her -- my dealings with
her were always on individual cases, usually of the high-
level magnitude type cases, like Duke Cunningham.

MR. BHARARA: And based on your interaction with
her on thoge high-level cises, did you form an impression
of Ms. Lam's performance?

MR. MARGOLIS: Based upon my interaction with
her and what other people, including Mercer, said, both
then and now, in reading, my--and I love Carol like a
sister--an outstanding investigative lawyer, an
outstanding trial lawyer, tough as nails, honest as the
day is long, but had her own ideas about what the
priorities of the department would be, and was probably
insubordinate on those things.

MR. BHARARA: Do you know who --

MR. MARGOLIS: And I don't think that she would
-- if she heard what I just said I'm not too sure she
would quarrel with what I just said, amd she might even
like it.

MR. BHARARA: Have you talked to her since
December 7th of 20067

MR. MARGOLIS: Yes, I have.

MR. BHARARA: On how many occasions?

MR. MARGOLIS: Once.

MR. BHARARA: When was that?
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MR. MARGOLIS: Maybe even December 7th, if not
December 8th or 9th. She called me primarily to tell me
that -- I think she said, "I think I just got fired by --
by Mike Battle."

And I believe, as I think about it, that that's
how I learned that the plan actually went forward,
because I remember it was supposed to go forward before
that and it didn't.

I was beginning to wonder whether it really was
going to go forward, but that made it sure to me that it
was going forward. I wasn't sure what the exact final
list was, and of course she didn't know.

So she had two questions of me: "Am I -- was I
the subject" -- was she the subject of an OPR or 0IG
investigation that would cause this, and I said,
"Rbsolutely not. I would know that. That's absolutely
false. Don't worry about that." And then jokingly she
sort of said, you know, "Ai I the only one?" Aand I
deflected that, disingenuously, probably.

Then she said nobody -- that Mike wouldn't tell
her the reason. Couldn't tell her the reason or wouldn't
tell her the reason, but that she had a few -- she was
going to call Paul and see if she could get the reason.
And then she speculated to me that it was over

immigration and guns. It was a very pleasant
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MR. HUNT: You know, it's pretty clear he's just
speculating about what this document is.

MR. BHARARA: You said, Mr. Msrgolis, earlier
that you deserved some responsibility for how the firing
of the U.S. Attorneys has playzd out.

MR. MARGOLIS: That's right.

MR. BHARARA: Is that right?

MR. MARGOLIS: That's right.

MR. BHARARA: And you made reference to the fact
that there are other folks who also deserve some
responsibility.

MR. MARGOLIS: Yeah.

MR. BHARARA: Who are they, and why do you think
so0?

MR. MARGOLIS: I have in mind one particular
person, and that was Mr. Iglesias, for his failure to
follow the rules and tell us about the contact from
Senator Domenici.

MR. BHARARA: Is there anyone else at the
Department of Justice?

MR. MARGOLIS: I think Kyle could have handied
it better and, to the extent that Monica reports to him,
she could have handled it better. But if Iglesias had
done his job or if I had done my job, things could have

been a lot different.
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MR. KEMMERER: You would have endorsed that as
well?

MR. MARGOLIS: That's correct.

MR. KEMMERER: Okay.

Now, turning to Ms. Lam for the moment, would
you have endorsed putting Ms. Lam on the list based upon,
I believe it's the gun prosecutions and immigration
prosecutions?

MR. MARGOLIS: Reluctantly, yes. And I say
reluctantly because I know her to be a fine prosecutor
and I liked her. But reluctantly.

MR. KEMMERER: Now, with respect to Mr, Bogden,
I don't believe anybody asked, and I don't believe you
testified whether you would have endorsed putting him on
the list based upon all that you've known, sort of, since
December 7, 2006. Would you now, given everything you
know, have supported putting Mr. Bogden on the list?

ME. MARGULIS: I would have -- I would have, and
should have, pressed for more facts before a decision was
made.

MR. KEMMERER: Well, with the benefit of
hindsight and the knowledge of everything that you've
read as a citizen online, have you ever read any
justification for removing Mr. Bogden that you felt was

appropriate and that you would endorse?

LISA DENNIS COURT REPORTING
410-729-0401




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

452

183

MR. MARGOLIS: I'm torn on the obscenity
prosecution issue, because if it was -- if, indeed, that
was a primary ground, then on the one hand, while those
aren't my favorite prosecutions, you know, I recognize
the Attorney General, whoever she might be at a given
time, has the right to set their priorities and have them
followed. But I would have also wanted, on a situation
like that, to make sure Bogs got the chance to explain
his side of the story and correct his action.

So, I don't think there was any legal reason not
to remove him for those grounds, but I think we should
have confronted him with whatever facts we had, heard his
answer, and then maybe, depending on the answer, given
him a chance to comport his conduct.

MR. KEMMERER: And with respect to obscenity
prosecutions in Mr. Bogden's U.S, Attorney's district,
you really were only aware of one instance where he was
zlleged net to have brought & strong case,

MR. MARGOLIS: That's correct.

MR. KEMMERER: And if that's the case, if it was
really just one obscenity prosecution that Mr. Bogden let
slip through the cracks, it's all the more obvious once
you confront him and give him an opportunity to explain,
isn't it?

MR. MARGOLIS: It is. It is. The wild card
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Preet asked you whether Mr. Sampson was incorrect in
suggesting that you had told him something, you know,
negative about Mr. Iglesias' performance.

MR. MARGOLIS: I think he said, if I've got the
right quote, in his testimony he said that, "I had told
him that Iglesias was an absentee landlord." Is that
what you're referring to?

MR. KEMMERER: Yes, things to that effect, and
that he delegated a lot to his First Assistant.

MR. MARGOLIS: And that, what I'm saying is I
said that I believe what Kyle's referring to is what I
said at the prep session after the firings had long since
taken place, because it was something I learned from the
First Assistant when we interviewed him to replace
Iglesias. So I don't think I knew that before the
firing., I certainly didn't hear it from the First
Assistant until after the firing.

ME. KEMMEEER: Okay.

MR. MARGOLIS: So I think his timing is wrong.

MR. KEMMERER: Okay. Actually, he was fairly
careful. He says he doesn't know when you said that to
him.

MR. MARGOLIS: Oh, I didn't even remember that.

MR. KEMMERER: All right. So at any point did

you ever hear anyone suggest that the terminations of
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these eight U.S. Attorneys--or the request for their
resignations--I think you made that distinction in your
testimony.

MR. MARGOLIS: Right.

MR. KEMMERER: The request for their
resignations were to influence a political corruption
case?

MR. MARGOLIS: Well, I've read newspaper
articles after the fact, and I've read Iglesias' public
statements after the fact and some statements from John
McKay. But you don't mean that. You mean anybody in a
position of authority. Absolutely not, and they would
get my sharp stick in the eye if they suggested that.

MR, KEMMERER: Okay. And did you ever hear from
anyone in the administration, either at the Department of
Justice or the White House, that they were terminating
these--or asking for the resignations of these eight U.S.
Attwrtigys in grder to ¢hill oy jump-start a psrticular
case?

MR. MARGOLIS: No.

MR. KEMMERER: And what would that type of
statement in your presence by someone in authority have
elicited from you?

MR. MARGOLIS: Well, you know, I'd like to be

very simple, but I think to instruct the situation and
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MR. KEMMERER: Yeah.

MR. MARGOLIS: Well, I think Mercer shared with
me his thoughts about Carol in the summer, so I knew back
then, and I would reluctantly have to agree. BAs to McKay
and Charlton, I can't be sure just when I heard stuff
about them. But as I testified earlier, that would have
caused me to endorse their being put on the list whenever
I found out about it.

There was somebody else who I think I put on the
list early on, and the reason I can't be sure is that--
like I think put them on in early '04, and in May or June
of '04 I forced them out of the Department, so it never
got any further. I put th&m on for performance and
forced them out for conduct.

MR. KEMMERER: And they are not a part of this,
obviously.

MR. MARGOLIS: No.

MR. KEMMERER: Let me just consult with my
colleagues here and see if I have any more questions.

MR. MARGOLIS: Feel free.

[Pause.]

MR. KEMMERER: Okay. I think I'm done.

MR. MARGOLIS: I encourage you to read the
Metcalf exchange and make up your own mind.

MR. KEMMERER: I will.
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knocked that down or there might have been one quick
following--he might have been seeking your counsel and
you--

MR. MARGOLIS: Correct.

MR. BRODERICK-SOKOL: --might have agreed that
that is what he should do.

MR. MARSOLIS: Corrset.

MR. BRODERICK-SOKOL: And then you testified
that he said something to the effect of, "But this does
open the door to a more responsible"--and you used that
word--"to a focused process to identify weak performers
and make some changes, and you thought that was a good
idea.

MR. MARGOLIS: I thought it was a great idea,
long overdue.

MR. BRODERICK-SOKOL: Did he say to you that
that was his idea, that the door had been opened and he
would-~it gave him this idea +hat the opportunity could
be used?

MR. MARGOLIS: I don't recall if he actually
said that, but that's the conclusion I drew from what he
said.

MR. BRODERICK-SOKOL: You did not--and he didn't
say--did he say that he had discussed that more targeted

plan with the White House?
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MR. MARGOLIS: I don't recall him saying that.
I have seen, you know, e-mails. That's not your point.

MR. BRODERICK-SOKOL: No, no. I am just trying
to understand. At the time your understanding was that
this was an idea that Kyle was working at that point.

MR. MARGOLIS: That's the impression I had,
yeah,

MR. BRODERICK-SOKOL: Okay.

MR. MARGOLIS: I think he said, "But I'm pretty
confident we can sell it.”

MR. BRODERICK-SOKOL: Sell it to who?

MR. MARGOLIS: The White House.

MR. BRODERICK-SOKOL: And when you say the White
House, who would you understand would need to be
convinced for a plan like that?

MR. MARGOLIS: I would think the counsel.

MR. BRODERICK-SOKOL: Do you think the counsel
could make that decision without consulting the
President?

MR. MARGOLIS: Oh, no. The counsel would have
to be on board and then go to the President.

MR. BRODERICK-SOKOL: Could a United States
Attorney be dismissed without the approval of the
President himself?

MR. MARGOLIS: Not to my legal opinion. Not in
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MR. MARGOLIS: Yes.

MR. BRODERICK-SCKOL: Did he voice that as a
complaint about Mr. Iglesias, or--

MR. MARGOLIS: I thought it was--he voiced it
not as a complaint about David Iglesias but, rather, a
kudo to himself; in other words, "I have been running the
office."

MR. BRODERICK-SOKOL: That was the other side of
my "or," a statement of his own ability to continue
running the office--

MR. MARGOLIS: Correct.

MR. BRODERICK-S0KOL: --if he would get such an
appointment.

And then I think you stated that sometime later
during one of the two prep sessions for Paul McNulty,
that subject of the delegation to the First Assistant
came up.

MR, MARGOLIS: I ralsed it.

MR. BRODERICK-SOKOL: I think you testified
before that someone else raised the issue.

MR, MARGOLIS: No. I raised--I was the one who
raised his statement, the delegation. Somebody else had
raised the absentee management issue.

MR. BRODERICK-SOKOL: Do you know if that

someone else was Monica Goodling?
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MR. MARGOLIS: I don't think so. I may be
wrong, but I don't think so.

MR. BRODERICK-SOKOL: Do you have any further
memory of who it might have been?

MR. MARGOLIS: No, because I turned--when that
was said by whoever said it, I turned to Monica and said,
"Monica, remember when we interviewed" the First
Assistant, whose name is escaping me now. "He told us
that he had been delegated to day-to-day operations."

MR. BRODERICK-SOKOL: Why did you raise that at
that prep session?

MR. MARGOLIS: Because I think it, A, was a
relevant factor and, B, it corroborated what was said,
you know, the absentee management thing.

Now, it also, I would say, wasn't known to the
deciders at the time they decided because it didn't
happen, by definition, until after the firing.

MR. BRODERICK-SCOXUL: And the purpose of this
preparation was to prepare Paul McNulty to brief Senators
and testify before the Senate on the--

MR. MARGOLIS: I think it was the testimony.

MR. BRODERICK-SOKOL: This is just for the
testimony?

MR. MARGOLIS: Right. T think so. The briefing

came later. I don't know how much later.
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MR. BRODERICK-SOKOL: You wouldn't want to know.

MR. MARGOLIS: 1It's the kind of thing, "Don't
you tell me to fire one of my people. I'll fire them on
my own. But you can't tell me to."

MR. BRODERICK-SOKOL: It was reported in the New
Mexico press, that story.

Let me ask you about John McKay. I think you
discussed--what is your understanding of the reason John
McKay was forced to resign as United States Attorney?

MR. MARGOLIS: As I think I've testified before,
he put the Deputy in a bad light by sending him a letter
signed by a whole bunch of United States Attorneys who
were led to believe that the Deputy would welcome such a
letter when really he didn't and it would paint him in a
corner. That's not the way we do business. And then,
secondarily, something to do with sentencing.

MR. BRODERICK-SOKOL: And I think you testified
that that issue on the comiuliications system and, more
precisely, the interactions between McKay and the Deputy
and the letter occurred sometime in the summer of 2006.

MR. MARGOLIS: I didn't say that, but it might

- very well have.

MR. BRODERICK-SOKOL: I can represent that that

meeting with--that the letter was--

MR. MARGOLIS: That's good enough for me.
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that's -- you know, that's to get new leadership and
aggressiveness and, you know, new ideas and energy.

But you could also justify it that, you know,
people -- these are four-year appointments. They're not
eight-year appointments. It's well within the legitimate
discretion to give somebody else a chance, and it's
happened before, you know, with no basis.

MR, FLORES: Uh-huh.

Is it not the case that each of these eight
individuals had completed their full four-year term?

MR. MARGOLIS: Every one of them has.

MR. FLORES: Uh-huh.

To move to another thing you mentioned during
your testimony earlier in the day, I believe that you had
indicated that you thought it was good of the department
to embark on an exercise like this.

MR. MARGOLIS: Absolutely. And I -- I should
add one of my sadnesses -- T have a lot of sadnesses
about this, but it was a great idea. Our execution
wasn't particularly good, but we didn't have much
experience with it. But one of my great sadnesses is, I
fear that down the road people will shy away from doing
this again because of the burning here.

And so when a U.S. Attorney called me a couple

of weeks ago to run an idea past me, he said, I want to

LISA DENNIS COURT REPORTING
410-729-0401




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

462

299
take some action but I want to run it past you and take
your temperature because I don't want to get fired, I
said to him, "Buddy, you could urinate on the President's
leg right now and it wouldn't work."

[Laughter.]

MS. BURTON: We have to have that on the record.

MR. MARGOLIS: That's on the record.

MR. FLORES: Could you please describe for me,
if you can, what kinds of benefits, going through a
process like this and executing it well, would produce
for the department or could produce for the department?

MR. MARGOLIS: We would -- because, as much as
we try to get the right choices the first time around, we
don't always succeed. And in the past, as I think I
indicated, the only way a U.S. Attorney left was to die
or decide, you know, they're going to get another job, or
engage in misconduct and have us remove them, or have a
perforfiance problem that boiled out into the open so that
we had to face it.

But that's not good for the department to have
some under-performers there who we just let slug along.
And maybe we do it because we got a First Assistant who
can take over and run the office, if the United States
Attorney is smart enough to let the First Assistant run

it. You know, the kind of U.S. Attorney that is a poor
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performer may not be smart enough to get out of the way
and let the First Assistant do the job.

I remember, in the Carter administration,
hearing about a U.S. Attorney who was appointed who the
White House had to send a letter telling him what the
working hours were, you know, the 9:00 to 5:00 or 9:00 to
5:30 to make sure he understood that and was willing to
hang around during those hours. You know, we can do
better. And if we make a mistake the first time around
we ought to be able to correct it without -- without a
big mess.

Part of the problem here was execution, part of
it was, maybe we did too many at the same time and that
meant it was going to get it. If it didn't get out,
nobody would have been embarrassed and there wouldn't
have been a problem.

MR. FLORES: So would you like the department to
have another spportunity to do something like this and do
it right?

MR. MARGOLIS: Yeah. But I -- I'd like it, but
I think, once burned, twice shy. It's going to be hard.

MR. FLORES: Do you have a sense of -- and if
it's hard to quantify this, just let me know. Do you
have a sense of what the magnitude of the improvement in

the department's performance overall would be from
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MR. FLORES: Uh-huh.

MR. MARGOLIS: I have concern. I mean, that's -
- that's not my only concern. I'm very saddened by -- by
the fact that I'd like to see the department in the
newspaper every day for locking up the bad guys, and
we're getting in the paper every day now in a negative
light and that saddens me greatly.

Really, I think if this had happened at the
beginning of my career I don't think I would have stayed.
I would have said, boy, this is a place I want to -- I
don't want to hang my hat forever. But fortunately when
I started, this was before -- long before Watergate, and
press was uncritically supportive of us. Uncritically
supportive of us. And that's not good either, but, hell,
it was a lot more fun.

MR. FLORES: Earlier in your testimony you also
took a substantial amount of responsibility for what's
happened in this case.

MR. MARGOLIS: I'm bleeding over that.

MR. FLORES: Have you -- have you reflected
substantially over what you would do differently? Could
you walk me through sort of what kinds of things you
would do differently, different steps in this kind of

process?

MR. MARGOLIS: Yeah. I mean, I think -- I think
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== now, remember, Mr. Iglesias doesn't escape my ire over
this.

MR, FLORES: Right.

MR. MARGOLIS: But I would have, right from the
beginning, wanted to be very vigorous--rigorous?

Rigorous and vigorous--in establishing the grounds for
why we were getting rid of people, not because there's
any legal necessity, and only partially out of a sense of
fairness. Much more important than the sense of
fairness, because these are -- if John -- if Senator
Kerry were elected after the 2004 election, these people
would all be out on the street anyway, so it's not like
we're, you know, taking the jobs out from under them.

But partially out of a sense of fairness, but
also to protect the department's image and reputation so
that -- you know, like if we had -- while it was Mr.
Iglesias' responsibility to tell us about this call from
the Senstor, if wz had sazid to him, yeu know, we've got
problems with you, A, B, and C, maybe even tell him who
was complaining, he could say, whoa, wait, let me tell
you what this quy did. At least we'd know that and we
could say, well, we're going to do this in spite of it,
or maybe more likely, I hope we're going to step back

from this.

MR. FLORES: Uh-huh.
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MR, MARGOLIS: So then I suppose, you know -- I
think maybe there's some resentment over the fact that we
didn't explain to them what the reasons were in these
cases. And it could have been just, you didn't follow
priorities. I think it was important to let them know it
wasn't misconduct.

MR. FLORES: What about, in terms of the end
game of the process where recommendations would have been
finally vetted, assembled, and moved on to the three
general -- what would you have done differently in that
phase of this kind of exercise?

MR. MARGOLIS: I think I would have wanted to
play a more central -- should play -- would have wanted
to play a more central role so that nobody -- people
could be retained over my objection, like this quy that I
brought in. I can understand, okay, he's retained, but
that nobody could be removed without my signing off.

MR. FLORES: hi-huk.

Do you think if you had advocated for that kind
of authority in this process this time that that would
have been respected and agreed to?

MR. MARGOLIS: Yes. Yes.

MR. FLORES: On what --

MR. MARGOLIS: Because -- because, you know,

everybody was learning.
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MR. FLORES: Do you think there's been any
damage to the department's image as far as the process
that you would regard as unfair?

MR. MARGOLIS: I think short-term. I think
we'll get over it, though.

MR. FLORES: Uh-huh,

MR. MARGOLIS: And I think -- and I think--I may
be smoking something here--I don't think the public
follows what goes on around here as much as we do, I
really don't.

MR. FLORES: Let me ask you, why do you think
the light didn't go on in your mind as you were going
through this process this time, telling you that you
should be doing more to test the system that was being
used or make it more robust?

MR. MARGOLIS: I think, two things. One, is I
was so pleased that it was actually happening, and
#soond, I gave tov much dsference to -- you kiow, I
mentioned earlier, I know the difference in a