Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, January 17, 2006 3:46 PM

To: Elston, Michael (ODAG); Mercer, Bill (ODAG)

Subject: RE: List of Early Disposition Programs

Ok. FYI, I've asked Linda to schedule time with Faul this w2

FT authorities and/or withdrawal of authorities, now that th=

weighed in. Linda hasn't given me a time yet. <ne oI vou may

this is a priority since the clock is winding dewrn and I'm Fau
cf

time before being comfortable with pulling the plug or. some
Ron

————— Original Message-----

From: Elston, Michael (ODAG)

Sent: Tuesday, January 17, 2006 3:41 PM

To: Mercer, Bill (ODAG): Tenpas, Ronald J (CDAG)
Subject: FW: List of Early Disposition Programs

-

al decisions on
lston has
sate to her

The votes are in; we are going to disclose. I reccmmend making our decisions on EDPs
first so we can note which programs we are terminating on the list we provide to USSC.

Ron, I will rely on you tasking someone to prepare the list within the parameters of

Patty's e-mail below.

Thanks,
The Commish

————— Original Message—-----

From: Hahn, Paul (USAEO)

Sent: Tuesday, January 17, 2006 12:05 PM

To: Elston, Michael (ODAG); Stemler, Patty
Subject: RE: List of Early Disposition Programs

Mike, other than the formal disclosures we have made in responsive
pleadings regarding illegal reentry prosecutions (responding to the
disparity argument), I don't think we have made an official public
disclosure on the fast-track programs. I agree w:ith Patty in that I
have no objection to identifying the fast-track programs that have been

approved, limited to districts and the types of offenses covered.
may lead to more district judges complaining "Why their districet,

not our district," but that is unavoidable.
Paul

————— Original Message-----

From: Stemler, Patty

Sent: Tuesday, January 17, 2006 11:07 &M

To: Hahn, Paul (USAEQ):; Elston, Michael (ODAG)
Subject: RE: List of Early Disposition Programs

This
and

We have disclosed in the SDNY and elsewhere the districts that have fast
track programs for illegal reentry prosecutions. We have not disclosed
the details of those programs. I see no problem with identifying the
districts that have programs and the types of offenses covered by the

programs but we should not go beyond that.

————— Original Message—-----

From: Elston, Michael (ODAG)

Sent: Tuesday, January 17, 2006 11:01 AM
To: Stemler, Patty; Hahn, Paul (USAEQ)
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Subject: FW: List of Early Disposition Programs

Paul and Patty:

Please see the e-mails below and advise ms z:. h.w *- rzspond o the
request from the Sentencing Commissiorn. .- IomrnouIht ovlu omIant ko
whether we have disclosed the list in pcs:t S
Thanks, ike
————— Original Message-----
From: Tenpas, Ronald J (ODAG)
Sent: Tuesday, January 17, 2006 9:2& AM
To: Elston, Michael (ODAG); Mercer, Bill (ILAZ)
Subject: RE: List of Early Disposition Fregrams

4
I'm not sure if we have ever made it officially publiz but T suspect it
has come out in litigation. There was a point where lots of districts
were being asked by judges to brief the "disvarity" .ssus as it relates
to fast track versus non fast track districts. DCisiricts were surveyed
on whether they cared about whether their standards fcr fast zrack came
out. I suspect that, at a minimum, we sometimes gave cut a _ist cf
districts in terms of who had fast track and ter what rrograms Paul
Hahn EQOUSA might know the answer for sure, as he was roint on this

issue.

Also, I know anecdotally that a friend just had a sentencing in Maryland
where the judge commented she thought it cdd tha<t there was fasttrack in
Nebraska and a couple of other places, so that also suggests to me it is
out. '

I see no real principled basis on which to object to disclosing. For it
truly to be helpful, we'd need to give both district and category of
case I would think.

Ron

————— Original Message-----

From: Elston, Michael (ODAG)

Sent: Monday, January 16, 2006 8:32 AM

To: Mercer, Bill (ODAG); Tenpas, Ronald J (ODAG)
Subject: List of Early Disposition Programs

Bill and Ron:
Is the list of EDPs a public document? The sentencing commnission, in
1ike

connection with their Booker report work, would like t~- have the list.

The thinking is that it will help them interpret the s:tats from those

districts. What do you think?

Mike
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, January 17, 2006 3:54 PM

To: Mercer, Bill (ODAG); Elston, Michael {ODAG)

Subject: RE: List of Early Disposition Programs

Works for me and we are running out cf cpiicns givern 2ill's schadule. [ Iavor today brc
I'm betting Paul understandably won't walx 2ut ::a:; ts pull the piluz taged In & single
discussion. That would provide time te swinz bachk <27 the lssus later i The week oI

beginning of next.
Ron ’

————— Original Message-----

From: Mercer, Bill (ODAG)

Sent: Tuesday, January 17, 2006 3:50 PN

To: Tenpas, Ronald J (ODAG); Elston, Michael (TIZAGH
Subject: Re: List of Early DlSpOSlth Prcarams

Maybe 5 today?

—_——— e, ——_———

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMCJMC.USDOJ.gov>

To: Elston, Michael (ODAG) <Michael.Elston@SMOJMD.USDOJ.gov>; Mercer, Bill (ODAG)
<Bill.Mercer@SMOJMD.USDOJ.gov>

Sent: Tue Jan 17 15:45:58 2006

Subject: RE: List of Early Disposition Programs

Ok. FYI, I've asked Linda to schedule time with Paul this week to make final decisions on
FT authorities and/or withdrawal of authorities, now that the precinct of Elston has
weighed in. Linda hasn't given me a time yet. One of you may want tc indicate to her
this is a priority since the clock is winding down and I'm Paul may want some pondering
time before being comfortable with pulling the plug on some of these.

Ron

————— Original Message----- .

From: Elston, Michael (ODAG)

Sent: Tuesday, January 17, 2006 3:41 PM

To: Mercer, Bill (ODAG); Tenpas, Ronald J (CL&3)
Subject: FW: List of Early Disposition Programs

on EDPs

The votes are in; we are going to discloss. ons
de to USSC.

M ! making cur de:
first so we can note which programs we are ternm

; on the list we pr

0 ln
—

Ron, I will rely on you tasking someone tc prepare the list within the parameters of
Patty's e-mail below.

Thanks,
The Commish

————— Original Message-----

From: Hahn, Paul (USAEQ)

Sent: Tuesday, January 17, 2006 12:09 PM

To: Elston, Michael (ODAG); Stemler, Patty
Subject: RE: List of Early Disposition Programs

Mike, other than the formal disclosures we have made in responsive
pleadings regarding illegal reentry prosecutions (responding to the

1
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disparity argument), I don't think we have made an official public
disclosure on the fast-track programs. I agres with Patty in that I
have no objection to identifying the fast-track programs that have bzen
approved, limited to districts and ths typss cf cifanses covered This
may lead to more district judges complainini "Why their distric:, and
not our district," but that is unavoidabi=.

Paul

————— QOriginal Message-—----

From: Stemler, Patty

Sent: Tuesday, January 17, 2006 11:07 AM

To: Hahn, Paul (USAEOQ); Elston, Michael (CLAGH

Subject: RE: List of Early Dispositior Fragrams

We have disclosed in the SDNY and elsewherz the districts that have [&st
track programs for illegal reentry prosecutions. We have not disclossd
the details of those programs. I see nc problem with identifying the
districts that have programs and the types 2f cifenses covered by the

programs but we should not go beyond that.

————— Original Message-----

From: Elston, Michael (ODAG)

Sent: Tuesday, January 17, 2006 11:01 AM

To: Stemler, Patty; Hahn, Paul (USAEQ)

Subject: FW: List of Early Disposition Programs

Paul and Patty:
Please see the e-mails below and advise me on how to respond to

request from the Sentencing Commission. Patty, I thought jyou
whether we have disclosed the list in post-Booker litigation.

ne
nt know

.
-
ig

Thanks, ike

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, January 17, 2006 S9:26 AM

To: Elston, Michael (ODAG); Mercer, Bill (ODAG)
Subject: RE: List of Early Disposition Prcgrams

I'm not sure if we have ever made it officially public but I suspect it
has come out in litigation. There was a point where lots of districts
were being asked by judges to brief the "disparity"” issue as it relates
to fast track versus non fast track districts. Districts were surveved
on whether they cared about whether their standards fcr fast track came
out. I suspect that, at a minimum, we sometimes gave out a list of
districts in terms of who had fast track and for what programs. Paul
Hahn EOUSA might know the answer for sure, as he was pcint on this
issue.

Also, I know anecdotally that a friend just had & sentencing in Maryland
where the judge commented she thought it odd that there was fasttrack in
Nebraska and a couple of other places, sc that alsc suggests to me 1t is
out.

I see no real principled basis on which toc object to disclosing. For it
truly to be helpful, we'd need to give both district and category o©
case I would think.

Ron

————— Original Message-----

From: Elston, Michael (ODAG)

Sent: Monday, January 16, 2006 B8:32 AM

To: Mercer, Bill (ODAG); Tenpas, Ronald J (ODAG)

2
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Subject: List of Early Disposition Programs

Bill and Ron:

Is the list of EDPs a public document? The ssntencing commission, in
connection with their Booker report work, would likKe to have zh=s lisz
The thinking is that it will help them interpre: the stats frem -hoss

districts. What do you think?

Mike

DAGO00001829



U. S. Department of Justice

Office of the Deputy Attorney General

- Associate Deputy Attorney General . Washington, D.C. 20530

February 1, 2006

MEMORANDUM FOR THE ACTING DEPUTY ATTORNEY GENERAL

" THROUGH: William W. Mercer

- Principal Associate Deputy Attomey General
FROM: | Ronald J. Tenpas 92,:‘)/
’ . Associate Deputy Attorney General
~ SUBJECT: _ - Fasttrack Authorizatioh Extension
PURPOSE: ~ Toextend Fésttrack authorization to complete review of proposals._
TIMETABLE: EXPEDITE
DISCUSSION: Fasttracks must be authorized per statute. The current authorizétibn

expires 1/31/06. This will insure technical compliance while final
review is completed. -

RECOMMENDATION:  Irecommend that the Acting Deputy Attorney General sign the

memorandum. -
_ Attachment
APPROVE: ' Concurring Components
' None
DISAPPROVE: - Non-Concurring Components
: ' None

OTHER:
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U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Attorney General Washington, D.C. 20530

January 31, 2006

MEMORANDUM

TO: United States Attorneys for the following districts: Arizona, Central District of
California, Eastern District of California, Northern District of California,
Southern District of California, Northern District of Georgia, Idaho, Nebraska,
“New Mexico, Eastern District of New York, North Dakota, Oregon, Southern
District of Texas, Western District of Texas and the Western District of
- Washington '

FROM:  Paul J. McNulty P\M .
' Acting Deputy Attormey General

SUBJECT: Reauthorization of Early Disposition Program

Section 401(m)(2)(B) of the 2003 Prosecutorial Remedies and Other Tools to End the
‘Exploitation of Children Today Act (“PROTECT Act”) instructed the Sentencing Commission to
promulgate, by October 27, 2003, a policy statement authorizing a downward departure of not
more than 4 levels “pursuant to an early disposition program authorized by the Attorney General
and the United States Attorney.” Pub. L. No. 108-21, § 401(m)(2)(B), 117 Stat. 650, 675 (2003).
To that end, the United States Sentencing Commission promulgated a policy statement virtually
tracking the langunage of the PROTECT Act. Although the PROTECT Act requirement of
Attorney General authorization only applies by its terms to early disposition programs that rely
on downward departures, the Attorney General issued his memo entitled “Department Policy
Concerning Charging Criminal Offenses, Disposition of Charges, and Sentencing” on
September 22, 2003, that likewise requires Attomey General approval (approval that may be
accomplished by obtaining the approval of the Deputy Attorney Generall) for any early
disposition program that relies upon “charge bargaining” — i.e., a program whereby the
Government agrees to charge less than the most serious, readily provable offense.

"The requirement that a fast-track program be approved by the “Attorney General” under the PROTECT
Act or under the Sentencing Guidelines may also be satisfied by obtaining the approval of the Deputy Attorney
General. See 28 U.S.C. § 510; 28 C.FR. § 0.15(a).
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On October 29, 2004, Deputy Attorney General James B. Comey authorized the following
United States Attorney’s Offices (USAOs) to implement early disposition programs as such -
programs relate to the following classes of cases: _

(1) District of Arizona — illegal reentry after deportation cases

(2) District of Arizona — transportation or harboring of aliens cases

(3) District of Arizona —alien baby/child smuggling and “bringing in” (i.e., cases
involving defendants who are caught guiding defendants across the border) cases

(4) District of Arizona — drug cases arising along the border

(5) District of Arizona — first time marijuana offenses along the border involving less than
20 kilograms of marijuana and first time drug backpackmg offenses (regardless of the
amount of marijuana carried)

(6) Central District of California — illegal reentry after deportatxon cases

(7) Eastemn District of California — illegal reentry after deportation cases .

(8) Northern District of California — illegal reentry after deportation cases

(9) Southern District of California— illegal reentry after deportation cases

(10) Southern District of California — transportation or harboring of alien cases

(11) Southern District of California — drug cases arising along the border

(12) Northern District of Georgia — illegal reentry after deportation cases

(13) District of Idaho — illegal reentry after deportation cases

(14) District of Nebraska — illegal reentry after deportation cases =

_ (15) District of New Mexico — illegal reentry after deportation cases
- (16) District of New Mexico — transportation or harboring of alien cases

(17) District of New Mexico — drug backpacking cases

(18) Eastern District of New York — drug.courier cases arising out of John F Kcnnedy
International Airport

(19) District of North Dakota — illegal reentry after deportation cases

(20) District of Oregon — illegal reentry after deportation cases :

(21) Southern District of Texas — Laredo Division drug cases arising along the border

(22) Southern District of Texas — illegal reentry after deportation cases

(23) Southern District of Texas — transportation or harboring of alien cases

(24) Western District of Texas — illegal reentry after deportation cases

(25) Western District of Texas — transportation or harboring of alien cases

(26) Western District of Washington — illegal reentry after deportatron cases

(27) Southern District of Florida — cases involving aliens using false fraudulent |
immigration documents

(28) Western District of Texas — drug cases arising at border ports of entry
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All of the early disposition programs identified above were authorized through

September 30, 2005. To continue a program thereafter, USAOs were required to submit a
request for reauthorization to the Executive Office for United States Attorneys. The Office of the
Deputy Attorney General recently received these requests for reauthorization and is in the
process of reviewing the same. In order to facilitate this review, on September 23, 2005, Acting
Deputy Attorney General Robert D. McCallum, Jr., authorized those early disposition programs
identified above to continue through October 31, 2005 and, on October 28, 2005, he further
extended this authorization through December 31, 2005. Because additional time was needed to
complete the review, on December 28, 2005, I authonzed these programs to continue through
January 31, 2006. In order to allow further time to complete the review, I am further extending
this authorization through March 3, 2006.

cc: The Attorney General -
The Associate Attorney General
The Solicitor General
The Assistant Attorney General, Criminal Division
The Director, Executive Office for United States Attorneys
The Chair, Attorney General’s Advisory Committee
The Chair, Sentencmg Guidelines Subcommittee of the Attorney General’s Adv1sory
Committee
The Assistant Director, Evaluation and Review Staff, Executive Office for U.S. Attorneys
The Director, Office of Policy and Legislation, Criminal Division
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Tenpas, Ronald J (ODAG)

From: Lam, Carol (USACAS)

Sent: Friday, February 03, 2006 6:13 PM
To: Tenpas, Ronald J (ODAG)

Cc: Harrigan, Shane (USACAS)
Subject: RE: Fast track

We'll do our best. Have a good weekend.
Carol

————— Original Message----- ,

From: Tenpas, Ronald J (ODAG)

Sent: Friday, February 03, 2006 3:10 PM
To: Lam, Carol (USACAS)

Subject: RE: Fast track

Yesterday?

Seriously, how about a week from today? 1If vou need more let me know
but we are really trying to not extend again past March 1 with these
temporary authorizations.

Ron

————— Original Message-----

From: Lam, Carol (USACAS)

Sent: Friday, February 03, 2006 6:08 PM
To: Tenpas, Ronald J (ODAG)

Subject: RE: Fast track

Got it. What's our deadline?

————— Original Message—-—----

From: Tenpas, Ronald J (ODAG)

Sent: Friday, February 03, 2006 3:06 PM
To: Lam, Carol (USACAS)

Subject: RE: Fast track

No, you were right on and today was my day tc get this done. Attached
is a document that summarizes an analysis of places where the programs,
at least as understood out here from your submission, appear that they
may be offering a better deal than the equivalent of 4 levels. It would
be helpful if you could let us know your response. I leave it to you
but possible responses include things like 1. you've got our program
wrong 2. you've got it right in theory but in fact we never have any
defendants in the categories you identify 3. you've gzt it right but it
is a small number of defendants involved 4.-you've got it right but the
burdens of making it compliant would be

5. something else altogether.

————— Original Message-----

From: Lam, Carol (USACAS)

Sent: Friday, February 03, 2006 5:47 PM
To: Tenpas, Ronald J (ODAG)

Subject: Fast track

Hi Ron,

DAGO00001834



Just following up on your phone call to me last week abou: our fasz
track programs. I thought you said you would be sending ms a memo/email
about the areas of concern, but I haven't received anvthing. I want to
be sure that something didn't get lost in cvberspace.

Thanks.

Carol

DAGO00001835



Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Friday, February 03, 2006 6:31 PM
To: Lam, Carol (USACAS)

Subject: Re: Fast track

Have shane call me if you have a problenm

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Lam, Carol (USACAS) <Cérol.Lam@usdoi.gov>

To: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMOJMD.USDCJ.gov>
CC: Harrigan, Shane (USACAS) <Shane.Harrigan@usdoj.gov>

Sent: Fri Feb 03 18:13:14 2006

Subject: RE: Fast track

We'll do our best. Have a good weekend.
Carol

----- Original Message-----

From: Tenpas, Ronald J (ODAG)

Sent: Friday, February 03, 2006 3:10 PM
To: Lam, Carol (USACAS)

Subject: RE: Fast track

Yesterday?

Seriously, how about a week from today? If you need more let me know
but we are really trying to not extend again past March 1 with these
temporary authorizatioens.

Ron

————— Original Message-----

From: Lam, Carol (USACAS)

Sent: Friday, February 03, 2006 6:08 PM
To: Tenpas, Ronald J (ODAG)

Subject: RE: Fast track

Got it. What's our deadline?

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

Sent: Friday, February 03, 2006 3:06 PM
To: Lam, Carol (USACAS)

Subject: RE: Fast track

No, you were right on and today was my day to get this done. Attached
is a document that summarizes an analysis of places where the programs,
at least as understood out here from your submission, appear that they
may be offering a better deal than the equivalent of 4 levels. It would
be helpful if you could let us know your response. 1 leave it to you
but possible responses include things like 1. you'wve got our program
wrong 2. you've got it right in theory but in fact we never have any
defendants in the categories you identify 3. you've got it right but it
is a small number of defendants involved 4. you'wve got it right but the
burdens of making it compliant would be

5. something else altogether.
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————— Original Message-----

From: Lam, Carol (USACAS)

Sent: Friday, February 03, 2006 5:47 PM
To: Tenpas, Ronald J (ODAG)

Subject: Fast track

Hi Ron,

Just following up on your phone call tc m= lasT wwor atous
track programs. I thought you said you wsuld b- s=niing me
about the areas of concern, but I haven't receivad anyiiiing
be sure that something didn't get lost in cyberspace.

Thanks.

Carol
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Tenpas, Ronald J (ODAG)

From: Charlton, Paul (USAAZ)

Sent: Wednesday, February 08, 2006 2:17 PM
To: Tenpas, Ronald J (ODAG)
Subject: RE:
Attachments: tmp.htm
tmp.htm (3 KB)

.
Ron - thanks for the understand:inc and the suggested answers. We'll get
back to you as soon as possible. Paul :

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, February 08, 2006 12:09 PM
To: Charlton, Paul (USAAZ)

Subject: .

Attached is a document that summarizes an analysis of places where the
programs, at least as understood out here from yocur submission, appear
that they may be offering a better deal than the equivalent of 4§ levels.
It would be helpful if you could let us know your response. I leave it
to you but possible responses include things like

1. you've got our program wrong

2. you've got it right in theory but in fact ws never have any
defendants in the categories you identify

3. you've got it right but it is a small number of defendants invclved
4, you've got it right but the burdens c¢f making it compliant would be

5. something else altogether.

Ron

My apologies for the timing. I understand the box many cf the USAs are

in right now with the budget situation. (My old district was struggling
with budget some before I left as USA, but nothing in the way that this
FY is now shaping up for folks). Unfortunately, to ccmply with the

fasttrack statute we need to get these things right, regu:ring this kind
of periodic review.

<<non-compliant fixes DAZ.wpd>>

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Harwood, Ann (USAAZ)

Sent: Wednesday, February 08, 2006 5:57 PM

To: Tenpas, Ronald J (ODAG)

Cc: Hernandez, Rachel (USAAZ); Charlton, Paul (USAAZ)
Subject: Fast Track/District of Arizona

Attachments: tmp.htm

tmp.htm (1 KB)

Mr. Tenpas - You sent an E-mail te U.S. Attor
that you felt we were non-compliant with the 3 level depa
on our fast-track program for alien smuggling cases. H
numbering does not match up with the references :i1n vyour a
Would you please send me the document to which your attachment
we can respond to your ingquiry? Thank you.

ney Charlton indicating
rturs guideline
2
t

Ann E. Harwood, FAUSA

District of Arizona

602-514-7737 (office)
(cell)
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Tenpas, Ronald J (ODAG)

From: Mercer, Bili (ODAG)

Sent: Thursday, February 09, 2006 2:27 AM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Fasttrack

at folks wouid be

14]
vy
[

Sorry that I wasn't there to share the pain. I was hcp
reasonable, but I am increasingly pessimist:ic.

————— Original Message-----
From: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMOJMD.USDCJ.gov>

To: Elston, Michael (ODAG) <Michael.Elston@SMOJMD.USDCJ.gov>; Mercer, Bill (ODAG)
<Bill.Mercer@SMOJMD.USDOJ.gov>

Sent: Wed Feb 08 21:32:52 2006

Subject: Fasttrack

Spent the day in calls with usas and fausas in districts with nen-compliant charge
bargains. It made me think that I have not thanked you all enocugh for giving me a chance
to be part of odag. If either of you can recall why it was a good idea for me to come to
main, now would be a good time to remind me. therwise please just shoot me at first
sight and end the misery.

Cheers.

Sent from my BlackBerry Wireless Handheld
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Tenlpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, February 21, 2006 9:28 AM
To: Mercer, Bill (ODAG)

Subject: RE: Fast Tracks

We've now spoken to all US Attorneys who are "at risk™ or who have non-compliant programs. For each of those with a
non-compliant (i.e. more than four levels), | shared our analysis and asked for comments back regarding the possibility of
making changes to bring into compliance. | have not heard back from any of those. Let me follow-up and then we should
take it into Paul for final decisions.

Ron p
From: Mercer, Bill (ODAG)

Sent: Monday, February 20, 2006 8:15 PM
To: Tenpas, Ronald J (ODAG)

Subject: Fast Tracks

What's the timing on final decisions? Is there anything else that we need to do before making recommendations to the
DAG? Wondering what, if anything, we need to tell him in advance of the ntl conference.
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Tuesday, February 21, 2006 9:33 AM
To: Tenpas, Ronald J (ODAG)

Subject: RE: Fast Tracks

Great. Thx.

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, February 21, 2006 9:28 AM

To: Mercer, Bill (ODAG)

Subject: RE: Fast Tracks ‘

We've now spoken to all US Attorneys who are "at risk” or who have non-compliant programs. For each of those with a
non-compliant (i.e. more than four levels), | shared our analysis and asked for comments back regarding the possibility of
making changes to bring into compliance. | have not heard back from any of those. Let me follow-up and then we should
take it into Paul for final decisions.

Ron

From: Mercer, Bill (ODAG)

Sent: Monday, February 20, 2006 8:15 PM
To: Tenpas, Ronald J (ODAG)

Subject: Fast Tracks

What's the timing on final decisions? Is there anything else that we need to do before making recommendations to the
DAG? Wondering what, if anything, we need to tell him in advance of the ntl conference.

DAGO0O0C01842



Tenpas, Ronald J (ODAG)

From: Elston, Michael (ODAG)

Sent: Tuesday, February 21, 2006 8:01 PM

To: Mercer, Bill (ODAG)

Cc: Tenpas, Ronald J (ODAG)

Subject: Re: Fast Track

It was really interesting. Texas border judge:s and PLs esseniieliy X

tracks did nothing to encourage pleas and that dockets are movinag fins
places w/o a fast-track program. I think we shzuld zet r:id c: them ar
with better case mgt techniques rather than giving ther ar easy way ¢

————— Original Message-----

From: Mercer, Bill (ODAG) <Bill.Mercer@SMOJIMLC.USDOCl.gow:

To: Elston, Michael (ODAG) <Michael.Elston@SMOJMD.USDOS.gov>: Tenpas,
<Ronald.J.Tenpas@SMOJMD.USDQJ.gov>

Sent: Tue Feb 21 16:46:41 2006

Subject: Re: Fast Track

Sounds like a barnburner of a mtg.

Sent from my BlackBerry Wireless Handheld

————— Original Message--=---
From: Elston, Michael (ODAG) <Michael.Elston@SMOJMD.USDOJ.gov>

rei that fast
those

Fcnald © (CDAG)

To: Mercer, Bill (ODAG) <Bill.Mercer@SMCJMD.USDCJ.gov>; Tenpas, Ronald J (ODAG)

<Ronald.J.Tenpas@SMOJMD.USDOJ.gov>
Sent: Tue Feb 21 15:59:18 2006
Subject: Fast Track

Based on the testimony toiday, which I cannot wait to share, I think we should start

weaning districts off fast track programs and ending them by 2008.
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Thursday, February 23, 2006 6:09 AM

To: Tenpas, Ronaid J (ODAG); Rybicki, James E
Subject: FW: Mandatory Recording Issue

Paul mandated recording. DAG wants him to stand down long enough to develop a department-wide approach. | have
communicated that to him.

Let's discuss. Either you or someone else told me that this issue has been subject to an interagency review with the last
assignment directed at FBI to work up an options memo.

,

From: Rybicki, James E

Sent: Wednesday, February 22, 2006 10:32 AM
To: Mercer, Bill (ODAG)

Cc: Elston, Michael (ODAG)

Subject: Mandatory Recording Issue

Bill-

Tom Harrigan (DEA Chief of Enforcement Operations) mentioned to me at the Component Head meeting yesterday that
the DEA had been made aware that Paul Charlton would be issuing a memo imminently on the recording of post-arrest
interview/interrogations with an effective date of March 1. He hadn't seen the memo yet. Have you received any further
updates on this? Tom was a member of our working group and expressed concern that a USAQ was moving ahead with
this given that we didn't reach consensus among the members of the working group.

Jim
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Thursday, March 02, 2006 12:24 PM

To: Lam, Carol (USACAS)

Subject: RE: SDCA Fast Track programs

No problems. There were a couple of times where I headed ycur way and <hen got waylaid by
one of your colleagues on something or ancther. lus I didn't ccme 1n until Monday night.

Long haul from California to visit a strange place.
Ron

————— Original Message----- ~

From: Lam, Carol (USACAS)

Sent: Thursday, March 02, 2006 11:20 AM
To: Tenpas, Ronald J (ODAG)

Subject: RE: SDCA Fast Track programs

Thanks, Ron. I apologize that I didn't realize that was you sitting at
Deb Yang's dinner table at Citywalk until I had re-joined my own group.
Sorry we didn’'t have a chance to chat. Hope you are enjoying Orlando
(although personally I think it's sort of a strange place.

Carol

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

Sent: Monday, February 27, 2006 7:44 AM
To: Lam, Carol (USACAS)

Subject: RE: SDCA Fast Track programs

Carol:

Thanks for this. Sorry I was out when it came in and when your call came
on Friday. Simply wanted to confirm I received it ~- haven't looked at
it in substance. See you tomorrow -- I'm coming down tonight so hope to
see you over the next couple of days.

Ron

————— Original Message-----

From: Lam, Carol (USACAS)

Sent: Friday, February 24, 2006 2:04 PM
To: Tenpas, Ronald J (ODAG)

Subject: SDCA Fast Track programs

<<DAG_Fasttrack_ Response Feb2006.wpd>> Ron -- First, my apologies for
the delayed response to your questions. Events overtook me. I hope
I'll see you at the USA conference next week. If you have any questions

for me, please feel free to call or email me; you can always reach Shane
as well.

Ron, I know you know how important these programs are to us, and I
appreciate all the effort you have put into this analysis. If we don't
receive re-authorization, it will have a devastating effect on our work.
Just not sure how much more bad news my folks can take. Thanks.

Carol

The message is ready to be sent with the following file or link
attachments:
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DAG_Fasttrack Response_ Feb2006.wpd

Note: To protect against computer viruses, e-mail prcirams may preven:t
sending or receiving certain types of file attachmsnts. <Check vour
e-mail security settings to determine how attachments are handled.
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Tuesday, April 04, 2006 10:13 PM

To: Tenpas, Ronald J (ODAG)

Cc: Otis, Lee L

Subject: Fw: TPs on Issa's Catch-and-Release question

Importance: High

Attachments: ISSA-- Catch-and-Release (AG Briefing 4-7).doc

Will you do a quick read on this? I'm particularly interssted irn whethe: the description
of their pros guidelines is consistent with what w: know giwver, thelr fasi tracks.

I'm told that we need to wrap this up early, “omcrrow.

Sent from my BlackBerry Wireless Handheld

————— Original Message—----—-

From: Seidel, Rebecca

To: Parmiter, Robert B

CC: Moschella, William; Mercer, Bill (ODAG); Qtis, Lee L; Bounds, Ryan W (OLP)
Sent: Tue Apr 04 20:33:04 2006

Subject: FW: TPs on Issa's Catch-and-Release question

Bobby - put these in the prep papers for Member i1ssues tentatively. Lee has asked Bill to
OK first. Bill you can reply to this for Bobby letting him know if they are OK?

From: Bounds, Ryan W (OLP)

Sent: Tuesday, April 04, 2006 8:13 PM

To: Seidel, Rebecca; Otis, Lee L

Subject: TPs on Issa's Catch-and-Release question

Importance: High

See attached.

Ryan W. Bounds

ISSA--
ch-and-Release (AG
Chief o Staff and Senior Counsel
Office of Legal Policy, DOJ
W: 202/305-4870
M:
F: 202/514-1731
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REP. ISSA: CATCH-AND-RELEASE

Issue: The U.S. Attorney for the Southern District of California has reportedly indicated to
Congressman Issa of San Diego that the USAO will not prosccute a criminal alien for
unlawful entry unless the alien has already been convicted of two felonies in the district.
Congressman Issa wants a copy of the prosecutorial guidelines and to discuss the
Department’s enforcement policies.

Talking Points:

’

. I understand that the Department is in the process of setting up a briefing with you on this
issue.
. I share your belief in the importance of securing the Southwest border and preventing

criminal aliens—and all illegal aliens—from remaining at large in Southwestern towns
and cities. I applaud the House's passage of H.R. 4437 as an important legislative
advance in this critical effort.

. Although enactment of a border-security bill along the lines of H.R. 4437 will improve
matters considerably, I must note that the Southern District of California has a strong
record of prosecuting criminal aliens despite the obvious and formidable challenges.

. The U.S. Attorney’s Office for the Southern District of California, along with the
USAQO:s for just four other districts, prosecuted over two-thirds of the criminal
immigration cases nationwide last year.

. More can and must be done, of course, and so the Department is constantly seeking new
ways to enhance the effectiveness of our law-enforcement efforts. H.R. 4437 and the
comprehensive immigration reform that is now being debated in the Senate should give
us many tools to do just that.

Background:

Congressman Issa sent you an October 20, 2005, letter complaining about the Southern District
of California’s (SDCA’s) failure to prosecute criminal aliens generally and two aliens in
particular. The letter was co-signed by 18 members of California’s delegation.

A briefing is being scheduled for Congressman Issa and the DAG after the Easter recess.
SDCA categorizes criminal aliens into four major categories for purposes of illegal re-entry
prosecutions: (1) violent/major felons (which includes aliens with convictions for national
security or terrorism offenses, murder, rape, forcible sex offenses and other violent crimes), (2)
recidivist felons, (3) repeat immigration violators on supervised release, and (4) alicn smugglers

(guides) who otherwise do not meet the guidelines for smuggling prosecution.

Drafter: Ryan Bounds, OLP, x54870
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Tenpas, Ronald J (ODAG)

From: Otis, Lee L

Sent: Tuesday, April 04, 2006 10:36 PM

To: Mercer, Bill (ODAG); Tenpas, Ronald J (ODAG)
Subject: Re: TPs on Issa's Catch-and-Release question

Fyi, the big thing I remember observing when I looke2 at their rroz guidelines ls that
they basically aren't doing reentering aliens with substantial drug cornvicticns (which is
what one of the cases issa 1s complaining aba>ut i1s)V.

————— Original Message-----

From: Mercer, Bill (ODAG)

To: Tenpas, Ronald J (ODAG)

CC: Otis, Lee L

Sent: Tue Apr 04 22:13:26 2006

Subject: Fw: TPs on Issa's Catch-and-Release question

Will you do a quick read on this? 1I'm particularly interested in whether the description
of their pros guidelines is consistent with what we know givern their fast tracks.

I'm told that we need to wrap this up early tomorrow.

Sent from my BlackBerry Wireless Handheld

————— Original Message—----

From: Seidel, Rebecca

To: Parmiter, Robert B

CC: Moschella, William; Mercer, Bill (ODAG): Otis, Lee L; Bounds, Ryan W (OLP)
Sent: Tue Apr 04 20:33:04 2006

Subject: FW: TPs on Issa's Catch-and-Release question

Bobby - put these in the prep papers for Member issues tentatively. Lee has asked Bill to
OK first. Bill you can reply to this for Bobby letting him know if they are OK?

From: Bounds, Ryan W (OLP)

Sent: Tuesday, April 04, 2006 8:13 PM

To: Seidel, Rebecca; Otis, Lee L

Subject: TPs on Issa's Catch-and-Release question

Importance: High

See attached.

Ryan W. Bounds

Chief of Staff and Senior Counsel
Office of Legal Policy, DOJ

W: 202/305-4870

M:

F: 202/514-1731
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (USAMT)

Sent: Tuesday, April 04, 2006 11:03 PM

To: Mercer, Bill (ODAG); Otis, Lee L

Cc: : Tenpas, Ronald J (ODAG). Elston, Michael (ODAG)
Subject: Re: TPs on Issa's Catch-and-Release question

Two felonies in the district or two felonies anywhere?

"Strong record" is too strong. I wonder i1f we shouldn't fc

icr an averalsr oI thelr
sentencings over the past 5 years? It is a large number. The precblems that I ses are (1)
the number of 05 cases charged is lower than what the USAQ did in 2000 and (2)
the number of illegal alien cases in SDCk is substantially lower than the numbers in other

SW border districts.

If we had the AG read their pros guidelines as described herein, Issa might take issue
with him given his view that recidivists are not being prosecuted in SDCA.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: -Otis, Lee L <Lee.L.Otis@usdoj.gov>

To: Mercer, Bill (ODAG) <Bill.Mercer2@usdoj.gov>; Mercer, Bill (USAMT)
<BMercer@usa.doj.gov>

CC: Elston, Michael (ODAG) <Michael.Elston@usdoj.gov>

Sent: Tue Apr 04 18:27:33 2006

Subject: FW: TPs on Issa's Catch-and-Release gquestion

Congressman Issa has indicated he intends to ask the AG a question about this letter at
the HJC hearing on Thursday. You will remember that this letter had come in shortly after
I arrived. The plan was to offer a briefing with the then-Acting DAG. Leg Affairs was
never able to get that scheduled, I assume primarily because of difficulties on the
Congressman's end, although they are now looking at scheduling it after the Easter recess.
Here are some talking points that Ryan has drafted for the AG to use in responding to such
a question. They look good to me, especially given the nature of the issue, but I thought
I should run them by you as well.

I saw on the matrix that you sent around that there are a number of references to
potential communications with the US Atties on this general issue. Wasn't sure who was
supposed to be in charge of those but whoever that is should perhaps also get a copy of
these.

I think these need to go to the AG tomorrow morning.

From: Bounds, Ryan W (OLP)
Sent: Tuesday, April 04, 2006 8:13 PM

To: Seidel, Rebecca; Otis, Lee L
Subject: TPs on Issa's Catch-and-Release question
Importance: High

See attached.
<<ISSA-- Catch-and-Release (AG Briefing 4-7).doc>>

Ryan W. Bounds
Chief of Staff and Senior Counsel

Office of Legal Policy, DOJ
W: 202/305-4870
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M:
F: 202/514-1731
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Tenpas, Ronald J (ODAG)

From: Otis, Lee L

Sent: Wednesday, April 05, 2006 1:41 AM

To: Mercer, Bill (USAMT); Mercer. Bill (ODAG)

Cc: Tenpas, Ronald J (ODAG); Eiston, Michael (ODAG)
Subject: Re: TPs on Issa's Catch-and-Release question

The two felonies in the district business ::z Irom Issa's letter. I ha AT reasarn o
believe it is an accurate description of th=s southesrr district's pros auiid-iin2s Thar
said that even if they are accurately descrirt=2 ac ! r<li=vs they are 1n the batrkaround
portion of the tps you are right that Issa lixely will ror be satisfisd with ther becausse
they have some holes in terms of whoe they dan't pizx ur

Sent from my BlackBerry Wireless Handheld

----- Original Message~----

From: Mercer, Bill (USAMT)

To: Mercer, Bill (ODAG); Otis, Lee L

CC: Tenpas, Ronald J (ODAG); Elston, Michael (CCAG)
Sent: Tue Apr 04 23:02:32 2006

Subject: Re: TPs on Issa's Catch-and-Release quest:ion

Two felonies in the district or two felconies anywherse?

"Strong record" is too strong. I wonder if we shculdn': {c for an average of their
sentencings over the past 5 years? It is a large number. The problems that I see are (1)
the number of 05 cases charged is lower than what the USAO did in 2000 and (2)

the number of illegal alien cases in SDCA is substantiaily iower than the numbers in other
SW border districts.

If we had the AG read their pros guidelines as described herein, Issa might take issue
with him given his view that recidivists are not being prosecuted in SDCA.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Otis, Lee L <Lee.L.Otis@Qusdoj.gov>

To: Mercer, Bill (ODAG) <Bill.Mercer2@usdcj.gowv>; Mercer, Eill (USAMT)
<BMercer@usa.doj.gov>

CC: Elston, Michael (ODAG) <Michael.Elston@usdoc-.gov™

Sent: Tue Apr 04 18:27:33 2006

Subject: FW: TPs on Issa's Catch-and-Releas=s quest:ion

Congressman Issa has indicated he intends to ask the A% a gquestion about this letter at
the HJC hearing on Thursday. You will remember <ha* this letter had come in shortly after
I arrived. The plan was to offer a briefing w:th the then-Acting DAG. Leg Affairs was
never able to get that scheduled, I assume primar:ly because cf difficulties on the
Congressman's end, although they are now lock:nz at scheduling it after the Easter recess.
Here are some talking points that Ryan has draftez for the AG to use in responding to such
a question. They look good to me, especially g:ven the nature of the issue, but I thought
I should run them by you as well.

I saw on the matrix that you sent around that there are a number of references to

potential communications with the US Atties on this general issue. Wasn't sure who was

supposed to be in charge of those but whoever that is should perhaps also get a copy of
these.

I think these need to go to the AG tomorrow mornirng.
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From: Bounds, Ryan W (OLP)
Sent: Tuesday, April 04, 2006 8:13 PM

To: Seidel, Rebecca; Otis, Lee L
‘Subject: TPs on Issa's Catch-and-Z=lease guscticon
Importance: High
See attached.
<<ISSA-- Catch-and-Release (AG Briefing 3-7).dzc>
Ryan W. Bounds
Chief of Staff and Senior Counsel
Office of Legal Policy, DOJ
W: 202/305-4870 ,
M:
F: 202/514-1731
2
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Tenpas, Ronald J (ODAG)

From: Otis, Lee L

Sent: Wednesday, April 05, 2006 2:34 AM

To: Bounds, Ryan W (OLP); Seidel, Rebecca

Cc: Mercer, Bill (ODAG); Tenpas. Ronald J (ODAG); Elston, Michael (ODAG)
Subject: Fw: Issa talking points

Attachments: tmp.htm; ISSA talking points.doc

Sent from my BlackBerry Wireless Handheld

————— Original Message-----
From: Lee_Otis@msn.com

To: Otis, Lee L

Sent: Wed Apr 05 02:30:56 2006
Subject: Issa talking points

1SSA talking
points.doc (38 KB... ]
Bill ha some concerns about asserting that the SC Cail U.S. attorney's office

has a strong record in this area, given that the number of cases they dc¢ is substantially
lower than the numbers in other SW border districts and that the number of 05 cases is
lower than what the USAO did there in 2000. Also as vou will see from the revision of the
background portion of the talking pcints he thought that Issa was likely tec feel that
there are scme significant holds in the office's prosecution policies. I'm also a little
hesitant to tout new laws too much as the solution since Issa could come back and say that
we aren't making use of the ones we have, although some ¢f the rewrites of the unlawful
reentry and alien smuggling laws that are in H.R. 4437 should actually help by removing
some of the obstacles to bringing these cases now.

I attempted a revision that I think addresses these pcints. Bill had one other suggestion

about average sentencings over the past 5 years but I don't know what he was referring to
on that and need to track it down in the morning.
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REP. ISSA: CATCH-AND-RELEASE

Issue: The U.S. Attommey for the Southern District of California has reportedly indicated that the
USAO will not prosecute a criminal alien for unlawful entry unless the alien has already

been convicted of two felonies in the district. Congressman Issa wants a copy of the
prosecutorial guidelines and to discuss the Department’s enforcement policies.

Talking Points:

[ share your belief in the importance of securing the Southwest borde;

House's passage of H.R. 4437 as an important legislative advance m this cnteal ettont

Lapplaud the

that will give us significant additiona) tools with which to tackic this problem, o~ will the

. . . - 4 ~ N
comprehensive immigration reform proposals bemg discussed n the Senate

I understand that the Department is in the process ot setting up a brieting with vou on the =

particular issues you raise.

While, for reasons | hope you will understand. it 1s not appropriate (o discuss particulir

prosecution policies in this setting. [ can tell vou that Fhave made clear. and 1 believe 4l

our U.S. Attorneys recognize, that prosecittion of alien smugelers and aliens who reenter

the country illegally after having been convicied of serious ceimies 1s one of this

Department’s top immigration enforcement priorities

You should also know that while it taces a_tormidable challenge in this area, Jhe U.S.

Attorney’s Office for the Southern District of California, along with the USAOs for

just four other districts, prosecuted over two-thirds of the criminal immigration

cases nationwide last year.

More can and must be done, of course, and so the Department is constantly seeking new

ways to enhance the effectiveness of our law-enforcement efforts. H.R. 4437 and the

comprehensive immigration reform that is now being debated in the Senate should give

us many tools to do just that.

The Department looks forward to meeting with vou to discuss this further,

Background:

Congressman Issa sent you an October 20, 2005, letter complaining about the Southern District
of California’s (SDCA’s) failure to prosecute criminal aliens generally and two aliens in
particular. The letter was co-signed by 18 members of California’s delegation.

A briefing is being scheduled for Congressman Issa and the DAG after the Easter recess.

SDCA has prosecution guidelines that call for prosecuting four major categories vl aliens with
prior convictions who re-enter illegally: (1) violent/major felons (which includes aliens with
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convictions for national security or terrorism offenses. murder, rape, forcible sex offenses and
other violent crimes), (2) recidivist felons, (3) repeat immugration violators on supervised
release, and (4) alien smugglers (guides) who otherwise do not meet the guidelines for
smuggling prosecution._This does not include reentering abiens who hay e been convicted of
certain other aggravated fclonies. such as drug or fircarms trattiching, and who are theretore
subject to the most seripus sentences under both the unlaw tul reentry stawate wsell and the
applicable Sentencine Guidelines applicable to the stitute.

The prosecution guidelines are not public because pubhicizune what cases the Department does
not ordinarily prosecute would be counterproductin g to deteirence

Drafter: Ryan Bounds, OLP, x54870
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, April 05, 2006 9:37 AM

To: Otis, Lee L; Mercer, Bill (USAMT): Mercer, Bill (ODAG)

Cc: Elston, Michael (ODAG)

Subject: RE: TPs on Issa's Catch-and-Release question

Bill/Lee:

Generally I don't see anything in here tha: tn their fasiiracy propodsa. Of
course, that proposal describes who gets « 4 ected for presatuticn; it doesn't
really address who simply gefs a non-prosecut: I ¢ because of falling below the
guidelines. There are a couple of allusions :i1. tne FT proposal that are consistent though
with the four part division noted in the last rparazraph, e.g. they nocte in the FT that
those with convictions for prior violent crimes are i1ne.igible

I agree that "strong" may be too strong. Hcw about "sustained record”
Ron

————— Original Message-----

From: Otis, Lee L

Sent: Wednesday, April 05, 2006 1:41 AM

To: Mercer, Bill (USAMT); Mercer, Bill (ODAG)

Cc: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)

Subject: Re: TPs on Issa's Catch-and-Release guestion

)

The two felonies in the district business is from Issa's letter. I have no reason to
believe it is an accurate description of the southern district's pros guidelines. That
said that even if they are accurately described as ! believe they are in the background
portion of the tps you are right that Issa likely will not be satisfied with them because
they have some holes in terms of who they don't pick up.

Sent from my BlackBerry Wireless Handheld

----- Original Message-----

From: Mercer, Bill (USAMT)

To: Mercer, Bill (ODAG); Otis, Lee L

CC: Tenpas, Ronald J (ODAG); Elston, Michael! (CDAGH
Sent: Tue Apr 04 23:02:32 2006

Subject: Re: TPs on Issa's Catch-and-Release gues:ior

Two felonies in the district or two felonies anywhere:

"Strong record" is too strong. I wonder 1f w. shouldn't fo for an average of their
sentencings over the past 5 years? It is a large nurrer. The problems that I see are (1)
the number of 05 cases charged is lower than what the USAO did in 2000 and (2)

the number of illegal alien cases in SDCA is substantially lower than the numbers in other
SW border districts.

If we had the AG read their pros guidelines as described herein, Issa might take issue
with him given his view that recidivists are not being prosecuted in SDCA.

Sent from my BlackBerry Wireless Handheld

—-———- Original Message—Q———
From: Otis, Lee L <Lee.L.Otis@usdoj.gov>

To: Mercer, Bill (ODAG) <Bill.Mercer2Qusdoj.gov>; Mercer, Bill (USAMT)
<BMercer@usa.doj.gov>
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CC: Elston, Michael (ODAG) <Michael.Elstcn@usdci.gov>
Sent: Tue Apr 04 18:27:33 2006
Subject: FW: TPs on Issa's Catch-and-Release question

Congressman Issa has indicated he
the HJC hearing on Thursday. You

I arrived. The plan was to offer ing t : At
never able to get that scheduled, 2 primarily becauss o
Congressman's end, although they are now lozxinz at schsdulinns
Here are some talking points that Ryan has drafted for the AS ¢

a question. They look good to me, especialiy giver the nature

I should run them by you as well.

I saw on the matrix that you sent arounzZ that -hers are & numoer
potential communications with the US Att:ies cn thiz general Lssue.
supposed to be in charge of those but whoever that is should per

these.

I think these need to go to the AG tomorrow morning.

From: Bounds, Ryan W (OLP)
Sent: Tuesday, April 04, 2006 8:13 PM

To: Seidel, Rebecca; Otis, Lee L
Subject: TPs on Issa's Catch-and-Release question
Importance: High

See attached.
<<ISSA-- Catch-and-Release (AG Briefing 4-7).doc>>

Ryan W. Bounds

Chief of Staff and Senior Counsel
Office of Legal Policy, DOJ

W: 202/305-4870

M: 7

F: 202/514-1731

letter at
nortliyv o aite
a farrs was
és n ths
= Lister r=cess.
sronding t2 such
«, but I <“hought
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Tenpas, Ronald J (ODAG)

From: Oftis, Lee L

Sent: Wednesday, April 05, 2006 9:42 AM

To: Tenpas, Ronald J (ODAG); Mercer, Bill (USAMT); Mercer, Bill (ODAG)

Cc: Elston, Michael (ODAG) '

Subject: Re: TPs on Issa's Catch-and-Release question

I revised these to delete the bullet amcng othar things Sent the rev.slzn around 2 am

Sent from my BlackBerry Wireless Handhelyd

————— Original Message----- *

From: Tenpas, Ronald J (ODAG)

To: Otis, Lee L; Mercer, Bill (USAMT); Mercer, Bill (CDAG)
CC: Elston, Michael (ODAG)

Sent: Wed Apr 05 09:36:45 2006

Subject: RE: TPs on Issa's Catch-and-Release gquestion

Bill/Lee:

Generally I don't seé anything in here that cornfl:icts with their fasttrack prcposal. Of
course, that proposal describes who gets a deal once selected for prosecution; it doesn't
really address who simply gets a non-prosecution pass because of falling below the
guidelines. There are a couple of allusicns in the FT prcposal that are consistent though
with the four part division noted in the last paragraph, e.g. they note in the FT that
those with convictions for prior violent crimes are ineligible.

I agree that "strong" may be too strong. How about "sustained record”
Ron

————— Original Message-----

From: Otis, Lee L

Sent: Wednesday, April 05, 2006 1:41 AM

To: Mercer, Bill (USAMT); Mercer, Bill (ODAG)

Cc: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
Subject: Re: TPs on Issa's Catch-and-Release question

The two felonies in the district business is from Issa's letter. I have nc reason to
believe it is an accurate description of the southern district's pros guidelines. That
said that even if they are accurately described as I believe they are in the background
portion of the tps you are right that Issa likely will not be satisfied with them because
they have some holes in terms of who they don't pick ug.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Mercer, Bill (USAMT)

To: Mercer, Bill (ODAG); Otis, Lee L

CC: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
Sent: Tue Apr 04 23:02:32 2006

Subject: Re: TPs on Issa's Catch-and-Release question

Two felonies in the district or two felonies anywhere?

"Strong record” is too strong. I wonder if we shouldn't fc for an average of their
sentencings over the past 5 years? It is a large number. The problems that I see are (1)
the number of 05 cases charged is lower than what the USAO did in 2000 and (2)

the number of illegal alien cases in SDCA is substantially lower than the numbers in other
SW border districts.
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If we had the AG read their pros guidelines as described hsrein, Issa might: take issue
with him given his view that recidivists are not being prosecuted in SOCA.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Otis, Lee L <Lee.L.Otis@usdoj.gov>

To: Mercer, Bill (ODAG) <Bill.Mercer2@usdoj.gov>; Mercer, Eill (U3aMTH
<BMercer@usa.doj.gov>

CC: Elston, Michael (ODAG) <Michael.Elston@usdoj.gowv:

Sent: Tue Apr 04 18:27:33 2006

Subject: FW: TPs on Issa's Catch-and-Release question

Congressman Issa has indicatéd he intends to ask the AG a question about this letter at
the HJC hearing on Thursday. You will remember that this letter had come in shortly after
I arrived. The plan was to offer a briefing with the then-Acting DAG. Leg Affairs was
never able to get that scheduled, I assume primarily because of difficulties on the
Congressman's end, although they are now looking at scheduling it after the Easter recess.
Here are some talking points that Ryan has drafted for the AG to use in responding to such
a question. They look good to me, especially given the nature of the issue, but I thought
I should run them by you as well.

I saw on the matrix that you sent around that there are a number of references to
potential communications with the US Atties on this general issue. Wasn't sure who was
supposed to be in charge of those but whoever that is should perhaps also get a copy of
these. )

I think these need to go to the AG tomorrow morning.

From: Bounds, Ryan W (OLP)
Sent: Tuesday, April 04, 2006 8:13 PM

To: Seidel, Rebecca; Otis, Lee L
Subject: TPs on Issa's Catch-and-Release question
Importance: High

See attached.
<<ISSA-- Catch-and-Release (AG Briefing 4-7).doc>>

Ryan W. Bounds

Chief of Staff and Senior Counsel
Office of Legal Policy, DOJ

W: 202/305-4870

M:

F: 202/514-1731
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Wednesday, April 05, 2006 11:44 AM

To: Seidel, Rebecca; Otis, Lee L; Bounds, Ryan W (OLP)
Cc: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
Subject: Re: Issa talking points

Let's go w/it.

————— Original Message-----

From: Seidel, Rebecca

To: Otis, Lee L; Bounds, Ryan W (OLP)

CC: Mercer, Bill (ODAG):; Tenpas, Ronald J (ODAG): Elston, Michael (0DAG)
Sent: Wed Apr 05 10:44:26 2006

Subject: RE: Issa talking points

Not clear from the below as to whether these are final or nct?

————— Original Message-----

From: Otis, Lee L

Sent: Wednesday, April 05, 2006 2:34 AM

To: Bounds, Ryan W (OLP); Seidel, Rebecca

Cc: Mercer, Bill (ODAG); Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
Subject: Fw: Issa talking points

Sent from my BlackBerry Wireless Handheld

----- Original Message-----
From: Lee Otis@msn.com

To: Otis, Lee L

Sent: Wed Apr 05 02:30:56 2006
Subject: Issa talking points

Bill had some concerns about asserting that the SC Cal U.S. attorney's office has a
strong record in this area, given that the number ¢f cases they do is substantially lower
than the numbers in other SW border districts and that the number of 05 cases is lower
than what the USAO did there in 2000. Also as you will see from the revision of the
background portion of the talking points he thought that Issa was likely to feel that
there are some significant holds in the office's prosecution policies. 1I'm also a little
hesitant to tout new laws too much as the solution since lssa could come back and say that
we aren't making use of the ones we have, although some of the rewrites of the unlawful
reentry and alien smuggling laws that are in H.R. 4437 should actually help by removing
some of the obstacles to bringing these cases now.

I attempted a revision that I think addresses these points. BEill had one other suggestion

about average sentencings over the past 5 years but I don't know what he was referring to
on that and need to track it down in the morning.
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Wednesday, May 03, 2006 12:31 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Pilot Project for Arizona

To streamline, why not circulate the Ch WIrYKINg groux

arlte
and determine if a mtg should be convened ka

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

To: Mercer, Bill (ODAG)

CC: Charlton, Paul (USAAZ)

Sent: Wed May 03 12:25:45 2006
Subject: RE: Pilot Project for Arizona

Working on it. Trying to reconvene the working grcup

proposal. Losing Rybicki set us back a bi1i= on this ¢cn=
knowledge, along with Trono.

that we can ge*t some input on the
/2 nhe had the ODAG 1nstitutional

Ron

————— Original Message-----

From: Mercer, Bill (ODAG)

Sent: Wednesday, May 03, 2006 10:50 AM
To: Tenpas, Ronald J (ODAG)

Subject: Fw: Pilot Project for Arizona

Any update on this?

Sent from my BlackBerry Wireless Handheld

————— Original Message-—---

From: Charlton, Paul (USAAZ)

To: Mercer, Bill (ODAG); Mercer, Bill (USAMT)
Sent: Wed May 03 09:45:09 2006

Subject: Pilot Project for Arizona

Bill - Any news on our pilot project for tap:ny ccniessions? Thanks my
friend, Paul
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Wednesday, May 03, 2006 12:35 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Pilot Project for Arizona

n

It's FBI but I don't think that they should have & vet. hare.

Sent from my BlackBerry Wireless Handheld

————— Original Message—----

From: Tenpas, Ronald J (ODAGYy

To: Mercer, Bill (ODAG)

Sent: Wed May 03 12:33:20 2006
Subject: Re: Pilot Project for Arizona

Ok as soon as rybicki tells me who the group :s I tekk 1t from whai wcou relaved from dea
or fbi. -- can't recall who that we were sure ©I some strong cbjecticn to deing anything
in az. But I tke your point on how to keep :t mcving

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Mercer, Bill (ODAG) <Bill.Mercer@SMOJMD.USDOJ.gov.>

To: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMOJMD.USDOJ.gov>
Sent: Wed May 03 12:30:42 2006

Subject: Re: Pilot Project for Arizona

To streamline, why not circulate the Charlton proposal for comment tc the working group
and determine if a mtg should be convened based upon feedback.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

To: Mercer, Bill (ODAG)

CC: Charlton, Paul (USAAZ)

Sent: Wed May 03 12:25:45 2006
Subject: RE: Pilot Project for Arizona

Working on it. Trying to reconvene the working group sc that we can get some input on the
proposal. Losing Rybicki set us back a bir on this =2ne b/c he had the ODAG institutional
knowledge, along with Trono.

Ron

----- Original Message-=----

From: Mercer, Bill (ODAG)

Sent: Wednesday, May 03, 2006 10:50 AM
To: Tenpas, Ronald J (ODAG)

Subject: Fw: Pilot Project for Arizona

Any update on this?
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From: Charlton, Paul (USAAZ)

To: Mercer, Bill (ODAG); Mercer, Bill (USAMT)
Sent: Wed May 03 09:45:09 2006

Subject: Pilot Project for Arizona

Bill - Any news on our pilot project fcr tar:

friend, Paul
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronaid J (ODAG)

Sent: Wednesday, May 03, 2006 12:39 PM

To: Mercer, Bill (ODAG)

Subject: Re: Pilot Project for Arizona

Didn't mean to suggest they would. Simply that they get process wh:ich vour approach
insures.

By the way, you're much less trouble when you ars hers than when you are cul at
conferences. It gives you way too much free time

Sent from my BlackBerry WireYess Handheld

————— Original Message-----

From: Mercer, Bill (ODAG) <Bill.Mercer@SMOJMCD.USDOJ.gov>

To: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMOIMD.USDOJ.gov>
Sent: Wed May 03 12:35:25 2006

Subject: Re: Pilot Project for Arizona

It's FBI but I don't think that they should have a vetc here.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

To: Mercer, Bill (ODAG)

Sent: Wed May 03 12:33:20 2006
Subject: Re: Pilot Project for Arizona

Ok as socn as rybicki tells me who the group is. I tokk it from what you relayed from dea
or fbi. -- can't recall who that we were sure of some strong objection to doing anything
in az. But I tke your point on how to keep it moving

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Mercer, Bill (ODAG) <Bill.Mercer@SMOJMD.USDOJ.gov>

To: Tenpas, Ronald J (ODAG) <Ronald.J.Tenpas@SMOJHD.USDOJ.gov>
Sent: Wed May 03 12:30:42 2006

Subject: Re: Pilot Project for Arizona

To streamline, why not circulate the Charlton proposal for comment to the working group
and determine if a mtg should be convened baszd uporn feedback.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

To: Mercer, Bill (ODAG)

CC: Charlton, Paul (USanZ)

Sent: Wed May 03 12:25:45 2006
Subject: RE: Pilot Project for Arizona

Working on it. Trying to reconvene the working group so that we can get some input on the

proposal. Losing Rybicki set us back a bit on this one b/c he had the ODAG institutional
knowledge, along with Trono.
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————— Original Message-----

From: Mercer, Bill (ODAG)

Sent: Wednesday, May 03, 2006 10:50 AM
To: Tenpas, Ronald J (ODAG)

Subject: Fw: Pilot Project for Arizona

Any update on this?

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Charlton, Paul (USAAZ),

To: Mercer, Bill (ODAG); Mercer, Bill (USAMT:
Sent: Wed May 03 09:45:09 2006

Subject: Pilot Project for Arizona

Bill - Any news on our pilot project for taping

friend, Paul

confessions?

Thanks my
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, May 03, 2006 8:41 PM

To: Elston, Michael (ODAG); Mercer, Bill (ODAG)
Subject: Re: FYI -- DAG priorities

Excuse me, mr commissioner who travels all cwvs: =ne Country

Sent from my BlackBerry Wireless Handhe=ld

----- Original Message-----

From: Elston, Michael (ODAG) ‘<Michael.C
To: Tenpas, Ronald J (ODAG) <Ronald.J.T
<Bill.Mercer@SMOJMD.USDOJ.gov>

Sent: Wed May 03 20:38:43 2006

Subject: RE: FYI -- DAG priorities

Lol JL N

Ton
3

o 1
npas@sMLanL (UShLl.

1) )

o> Marger, Zill (QDAG)

L 02

[{

Good time to escape to Hong Kong

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, May 03, 2006 7:51 PM

To: Elston, Michael (ODAG); Mercer, Bill (CODAG)
Subject: FYI -- DAG priorities

FYI, at Monday's staff meeting Paul concluded by running down a list of things that he had
on his "get done in May” list. They are disproportiocnately in my territory, showing me to
be a failure, but figured you guys would wan:t to know what was on his mind.

1.

4. Meeting with SD California Congressicnal [wlegatior, scheduled 5/11 re immigration
gnfqrcemgnt -- I advised that EOUSA had the ticket from Bill on going back and looking at
lmmigration pros numbers so that the DAG can have a good feel for what we are doing there.
Bill -- do you want to, or should I, give EOUSA some k:nd of deadline to get back to allow
prep for thg meeting? The meeting was news tc me sc you may have a better feel for what
the agenda is going to be on that. (I note that Lee sent out yesterday to me and Bill the
AG's testimony before the House when there was Q&A that was critical for SDCA's efforts on

1
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immigration stuff).

5.

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Elston, Michael (ODAG)

Sent: Saturday, May 13, 2006 9:54 AM
To: Tenpas, Ronald J (ODAG)
Subject: Re: Fast track decisions

He leaves at noon on Thursday and will not b= back
have to be shorter or earlier.

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

To: Mercer, Bill (ODAG); Elston, Michael (QODAG)
Sent: Sat May 13 09:42:40 2006

Subject: Re: Fast track decisions

It can be done. 1I'd recommend we get 90 mins with DAG either thurs or :friday. That way I
can get you two something to look at b/4 we all sit down.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Mercer, Bill (ODAG)

To: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
Sent: Sat May 13 09:32:09 2006

Subject: Fast track decisions

Ron: will you be ready to make fast treack recommendations to the DAG during the updoming
week?

In terms of logistics, I'd like to get this done next week or the following Monday at the
latest. I'm out 23-25 and we lose the DAG for two weeks beginning the 26th.

Mike: if the current enforcement push has an impact on your thinking, please tell Ron.
While it colors my view a bit, I'd still terminate and
Western Washington.

Mike: wunless Ron says this cannot be done next week, can you set aside 90 minutes for us
with the DAG?

Sent from my BlackBerry Wireless Handheld
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Saturday, May 13, 2006 9:58 AM

To: Elston, Michael (ODAG); Mercer, Bill (ODAG)
Subject: Re: Fast track decisions

Ok. I think we can do it in an hour. Can we get tims on wednesday?

————— Original Message-----

From: Elston, Michael (ODAG)

To: Tenpas, Ronald J (ODAG)

Sent: Sat May 13 09:54:29 2006
Subject: Re: Fast track decisions

He leaves at noon on Thursday and will not be back for the rest of the week, so it may
have to be shorter or earlier.

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

To: Mercer, Bill (ODAG); Elston, Michael (ODAG)
Sent: Sat May 13 09:42:40 2006

Subject: Re: Fast track decisions

It can be done. 1I'd recommend we get 90 mins with DAG either thurs or friday. That way I
can get you two something to look at b/4 we all sit down.

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Mercer, Bill (ODAG)

To: Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
Sent: Sat May 13 09:32:09 2006

Subject: Fast track decisions

Ron: will you be ready to make fast treack recommendations to the DAG during the updoming
week?

In terms of logistics, I'd like to get this done next week or the following Monday at the
latest. I'm out 23-25 and we lose the DAG for two weeks beginning the 26th.

Mike: if the current enforcement push has an impact on your thinking, please tell Ron.
While it colors my view a bit, I'd still terminate -~ ° and
Western Washington.

Mike: unless Ron says this cannot be done next week, can you set aside 90 minutes for us
with the DAG?

Sent from my BlackBerry Wireless Handheld
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Tenpas, Ronald J (ODAG)

From: Otis, Lee L

Sent: Tuesday, May 23, 2006 8:10 PM

To: Tenpas, Ronald J (ODAG); Mercer, Bill (ODAG); Elston, Michael (ODAG)
Subject: FW: Border patrol report /Carol Lam

FYI re: Ron's note about Carol Lam

————— Original Message-----

From: Otis, Lee L

Sent: Tuesday, May 23, 2006 7:22 PM
To: Fridman, Daniel (ODAG)

Subject: Border patrol report

I have not seen the underlying report. This is about a statement that the US Attorney's
office issued yesterday responding to Issa about this.

Also FYI, looking at the AOUSC data, the New Mexico smuggling prosecution numbers seem to
be down a little from 04 to 05, as are the overall immig numbers, although not by very
much at all in the case of the latter and the former seem to fluctuate a bit more.

————— Original Message-----

From: Smith, Kimberly A

Sent: Tuesday, May 23, 2006 4:12 PM

To: Seidel, Rebecca; Roehrkasse, Brian

Cc: Voris, Natalie (USAEOQ); Otis, Lee L; Bounds, Ryan W (OLP)
Subject: RE: Urgent Report (Border Patrol Report-CNN Coverage);

Sounds good. I will tell their office they can send this out.

————— Original Message----—-

From: Seidel, Rebecca

Sent: Tuesday, May 23, 2006 4:09 PM

To: Smith, Kimberly A; Roehrkasse, Brian

Cc: Voris, Natalie (USAEQ); Otis, Lee L; Bounds, Ryan W (OLP)
Subject: RE: Urgent Report (Border Patrol Report-CNN Coverage);

re attaching stmt USA Lam issued so Ryan and Lee can see.
While we would have liked to have had heads up before she issued it, I don't see any
problems with it.

————— Original Message-----

From: Smith, Kimberly &

Sent: Tuesday, May 23, 2006 3:55 PM

To: Roehrkasse, Brian; Seidel, Rebecca

Cc: Voris, Natalie (USAEO)

Subject: RE: Urgent Report (Border Patrol Report-CHL Coverage) -

Correct, the USAO gave it to CNN over the phone last night--it was not an official
statement that was blasted out.

----- Original Message-----

From: Roehrkasse, Brian

Sent: Tuesday, May 23, 2006 3:52 PM

To: Smith, Kimberly A; Seidel, Rebecca

Cc: Voris, Natalie (USAEOQ)

Subject: RE: Urgent Report (Border Patrol Report-CNN Coverage)

They already released it, right? I don't think we can not give them the statement we
already released.
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From: Smith, Kimberly A

Sent: Tuesday, May 23, 2006 3:51 PHM
To: Seidel, Rebecca; Roehrkasse, Brian
Cc: Voris, Natalie (USAEO}

Subject: RE: Urgent Report (Border Patrcl Fercri-TiR0 Towsrage)

Rebecca-

The reporter is calling now wanting tc knTw z:uT <he rtatemant. 17 1 don’t hzar kbacs
from OLA by 4:30pm, we are just going To @l will, Tne II13inal STatsm tror ZCC
Thanks,

Kim

————— Original Message-----

From: Seidel, Rebecca

Sent: Tuesday, May 23, 2006 11:30 AM

To: Smith, Kimberly A; Roehrkasse, Briarn

Cc: Voris, Natalie (USAEQ)

Subject: Re: Urgent Report (Border Patreol rzport-Thu

Brian, we should loop in WH press too. I will lcon ir WE le
I will be back in my office this afternoon, can we wait a little?

----- Original Message-----

From: Smith, Kimberly A

To: Seidel, Rebecca; Roehrkasse, Brian

CC: Voris, Natalie (USAEQ)

Sent: Tue May 23 11:26:54 2006

Subject: RE: Urgent Report (Border Patrol Report-7HNN Coverage)

While we are on the subject, Federal Times ijust called a few minutes ago about this same
Issa Report. If OLA wants to make revisicns tc the statement below, we can do that before
responding to the FT.

————— Original Message-----

From: Seidel, Rebecca

Sent: Tuesday, May 23, 2006 11:24 AM

To: Smith, Kimberly A; Roehrkasse, Brian ‘

Cc: Scolinos, Tasia; Taylor, Jeffrey (OAG); Vcoris, MNatalie (USAEQ)

Subject: Re: Urgent Report (Border Patrol Repor:i-ChLl Coverage)

Maybe because they didn't tell u about stm:s t:l! afze: fagct?

————— Original Message-----

From: Smith, Kimberly A

To: Seidel, Rebecca; Roehrkasse, Brian

CC: Scolinos, Tasia; Taylor, Jeffrey (Oi4%); “V:i:is, latalle (USAEQ)

Sent: Tue May 23 11:22:50 2006

Subject: RE: Urgent Report (Border Patrol Feport-CN! Coverage)

They contacted OPA last night right after they had sent the statement. I've been working
with them this morning to address it. As tc why they sent an Urgent, I have no idea.

----- Original Message-----

From: Seidel, Rebecca

Sent: Tuesday, May 23, 2006 11:21 AM

To: Roehrkasse, Brian; Smith, Kimberly A

Cc: Scolinos, Tasia; Taylor, Jeffrey (OAG); Voris, Natalie (USAEQ)
Subject: Re: Urgent Report (Border Patrol Report-CNN Coverage)

No one in OLA
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————— Original Message---—--

From: Roehrkasse, Brian

To: Seidel, Rebecca; Smith, Kimberly A

CC: Scolinos, Tasia; Taylor, Jeffrey (OAG)

Sent: Tue May 23 11:17:35 2006

Subject: FW: Urgent Report (Border Patrol FReport-Til Joverajs:

Did you see this? Did SDCA run their statemernt ry anyons here’
————— Original Message--—---

From: USAEO-Urgent
Sent: Tuesday, May 23, 2006 11:07 AM

To: Tenpas, Ronald J (ODAG); Taylor, Jefifrey (JA5); Iierra, bryan (ohbA
Sampson, Kyle; Roehrkasse, Brian; Mercer, Eili (ZBRG); Goodliing, Monira
Elston, Michael (ODAG); Smith, Kimberly A; EBattle, Michael (USAECD); keermarn
Coughlin, Robert:; Fisher, Alice; Friedrich, Matthew; Felly, Jchn (USAEZ);
(USAEOQ) ; Sabin, Barry; Schools, Scott (USAEQ); USAECG-Chron: Voris, latalie
Subject: Urgent Report (Border Patrol Report-CHN Coverage)

URGENT REPORT-06-05-0021

TO: THE ATTORNEY GENERAL
THE DEPUTY ATTORNEY GENERAL

FROM: Carol C. Lam
United States Attorney .
Southern District of Californiea
(619) 557-5690 (Office)

(Home)
(Cell)
DATE: May 23, 2006
CLASSIFICATION: Limited Official Use

CONTACT PERSON: Carol C. Lam
United States Attorney
Southern District of California
(619) 557-5690 (Office)
(Home)
(Cell)

SYNOPSIS:Yesterday, Congressman Darryl Issa criticized on CNN's "Lou
Dobbs Tonight" SDCA's "refusal™ to prosecute 100%* of all al:ern
smugglers. The USARO-SDCA has learned that the "Border Patrcl Report" on
which Rep. Issa relies is an unauthorized, altered version of an old
report. The USAC-SDCA has issued a written statement to CNN with that .
information.

DISCUSSION:On Thursday, May 18, 2006, the Associated Press ran a news
story prompted by the release of a 2004 "Berder Patrcl Report” by
Congressman Darryl Issa (R-CA). RAccording to Ccngressman Issa, the
report from the El Cajon substation of the Border Patrol (3ar Diego
Sector) concluded that morale was low among Border Patrol agents at the
El Cajon station due to the high number of declined prosecutions by our
office. The story received national media attention.

On Friday, May 19, 2006, the Chief of the U.S. Border Patrol, San Diego
Sector, informed us that the report released by Congressman Issa was
actually an altered and unauthorized version of an actual internal
intelligence report issued by the El Cajon substation. The original
report was labeled "Prosecution of Smugglers" for Fiscal Year 2003; the
altered report was labeled "Prosecution of Smugglers (1324) Fiscal Year

3

Jr.Lincs, Tasla;

Elweod, Courtney;

r Judy (USAEQ);

Farent, Steve
(USAEO)
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2004." The altered 2004 report contained editcorial comments and
conclusions that were never seen by or authorizad by Border Patrol
management.

On Monday, May 22, 2006, this office was contacted by CNN and inf

that Congressman Issa would be appearing or "Lou D:zkbbs Tornicht™ t
discuss the "Border Patrol Report." <CHN asked our cifice or a w
statement to be shared during the interview. AIter checking witl
Patrol, San Diego Sector, we submitted the fcllowind wr:itisn stacte
"Representative Issa has been misled. The docum=nt he calls a "EBcrder
Patrol Report" is actually an old interrnal Beorder Patrcl document,
relating to a single substation, that has been subs:zantially alzersd Zand
passed off as an official report. Manv oI the commen<ts 1n the document
to which Representative Issa refers are editerial comments .nserted by
an unidentified individual, and they were not approved by or ever seen
by Border Patrol management.’

Many important issues are raised by the problem of illegal immigration.

However, we believe that all dialogue and debate should be based on
well-informed and accurate data."

We have also advised Representative Issa's office that we believe the
. Border Patrol report to be an unauthorized and altered vers:on cf an old
internal report. .

In light of previous media interest in this issue, there 1s a
possibility that the disclosure that the report is not genuine could
generate substantial media interest. Our statement was read to
Representative Issa by Lou Dobbs during his interview which aired at
3:30 PST.

<<UR-06-06-0021SDCAwpd . wpd>>
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, May 23, 2006 8:13 PM

To: Moschella, William; Mercer, Bill (ODAG); Eiston, Michael (ODAG)
Subject: RE: Congressman lssa

| don't know. That sounds like it would be in Elston's lane.

Ron

From: Moschella, Wiiliam

Sent: Tuesday, May 23, 2006 8:11 PM

To: Tenpas, Ronald-] (ODAG); Mercer, Bill (ODAG); Elston, Michael {(ODAG)
Subject: RE: Congressman Issa

Do we have the DAG scheduled to meet with the CA delegation?

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, May 23, 2006 8:09 PM

To: Moschella, William; Mercer, Bill (ODAG); Fridman, Daniel (ODAG); Ous, Lee L; Eiston, Michael (ODAG); Scolinos, Tasia
Subject: Congressman Issa

FYI. Carol Lam, USA Southem California, called me earlier today to discuss matters related to the criticism Congressman
Issa has been directing at the District re its practices in prosecuting/not prosecuting alien smuggling. This seemed to be a
call prompted, in part, by the stuff that occurred on Lou Dobbs last night. In any event, she wanted to communicate the
following:

1. In her view, although the unrebutted criticism is making the Department look bad, she has been sitting quiet rather
than attempting to respond publicly by explaining the resource limitations that she maintains affect the office's ability to do
more smuggling cases;

2. She is willing to change course if folks think that would be beneficial;

3. She notes that she has never even met with Congressman Issa and would be happy to do so if that is thought useful;
and

4. She will do anything else that the DAG would wish, including continuing to stand silent despite the personal criticism to
which she thinks she is being subject through these comments.

She acknowledged understanding that it may be the judgment that continued silence is the best option of a set of limited
options. | explained to her that, given the larger debate going on related to immigration, we would probably evaluate her
observations and her offer in the context of wanting to contribute to the Administration's overall goals with respect to
immigration reform.

One way or another, somebody such as myself or PADAG or CoS should probably follow-up with her to confirm our
guidance lest any silence be construed as lack of guidance/indifference to her activity.

Ron

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W,
Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Elston, Michael (ODAG)

Sent: Tuesday, May 23, 2006 8:45 PM

To: Tenpas, Ronald J (ODAG); Moschella, William: Mercer, Bill (ODAG)
Subject: RE: Congressman Issa

It is not presently on the calendar -- this has been on again. off again due to their inability to get all of their members
together.

From: Tenpas, Ronaid ] (ODAG)

Sent: Tuesday, May 23, 2006 8:13 PM

To: Moschella, William; Mercer, Bill (ODAG); Elston, Michael (ODAG)
Subject: RE: Congressman Issa

| don't know. That sounds like it would be in Elston's lane.

Ron

From: Moschella, William

Sent: Tuesday, May 23, 2006 8:11 PM

To: Tenpas, Ronaid J (ODAG); Mercer, Bill (ODAG); Eiston, Michael (ODAG)
Subject: RE: Congressman Issa

Do we have the DAG scheduled to meet with the CA delegation?

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, May 23, 2006 8:09 PM

To: Moschella, William; Mercer, Bill (ODAG); Fridman, Daniel (ODAG); Otis, Lee L; Elston, Michael (ODAG); Scolinos, Tasia
Subject: Congressman Issa

FYI. Carol Lam, USA Southern California, called me earlier today to discuss matters related to the criticism Congressman
Issa has been directing at the District re its practices in prosecuting/not prosecuting alien smuggling. This seemed to be a
call prompted, in part, by the stuff that occurred on Lou Dobbs last night. In any event, she wanted to communicate the
following:

1. In her view, although the unrebutted criticism is making the Department look bad, she has been sitting quiet rather
than attempting to respond publicly by explaining the resource limitations that she maintains affect the office’s ability to do
more smuggling cases;

2. She is willing to change course if folks think that would be beneficial;

3. She notes that she has never even met with Congressman Issa and would be happy to do so if that is thought useful;
and

4. She will do anything else that the DAG would wish, including continuing to stand silent despite the personal criticism to
which she thinks she is being subject through these comments.

She acknowledged understanding that it may be the judgment that continued silence is the best option of a set of limited
options. | explained to her that, given the larger debate going on related to immigration, we would probably evaluate her
observations and her offer in the context of wanting to contribute to the Administration’s overall goals with respect to
immigration reform.

OCne way or another, somebody such as myself or PADAG or CoS should probably follow-up with her to confirm our
guidance lest any silence be construed as lack of guidance/indifference to her activity.

Ron

Ronald J. Tenpas
Associate Deputy Attomey General
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Department of Justice

950 Pennsylvania Avenue, N.W.,
Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Lam, Carol (USACAS)
Sent: Wednesday, May 24, 2006 1:55 PM
To: Tenpas, Ronald J (ODAG)
Subject: Fw: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORMA
TION ON ALIEN SMUGGLING PROSECUTIONS AND POLICIES
Attachments: tmp.htm; image001.gif; image002.jpg; 5.24.06 LamLetter.pdf
g =~ 5§ &
tmp.htm (8 KB) image001.gif (336 image002.jpg (3 5.24.06
B) KB) nletter.pdf (117 KB
Ren,

For what it's worth, I have never met Congressman Issa.
Carol
————— Original Message—--—---
From: Hartman, Debra  (USACAS) <DHartman@usa.doj.gowv>
To: Lam, Carol (USACAS) <CLam@usa.doj.gov>
CC: Porter, Brenda (USACAS) <BPorterl@usa.doj.gov>
Sent: Wed May 24 10:25:26 2006
Subject: FW: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORMA TION ON
ALIEN SMUGGLING PROSECUTIONS AND POLICIES
<<5.24.06 LamLetter.pdf>> <<image00l.gif>> <<image002.jpg>>
If you can't pull this up we can fax it to you. SPC suggests that Brenda send it to
David Smith and I would send it to Public Affairs and OLA so that they are aware of it. I

will also send it over to David Iglesias' press person so that he can send it to his USA.
Brenda is waiting from a call from Judy Beeman regarding the letter from DOJ to Issa.

NEWS FROM:

CONGRESSMAN DARRELL ISSA

Serving California's 49th District

211 Cannon House Qffice Building, Washington, DC 2051%

(202) 225-3906, (202) 225-3303 (fax)

WWw.lssa.house.gov <http://www.issa.house.gov/>

For Immediate Release Contact: Frederick Hill

Wednesday, May 24, 2006 Email:
frederick.hill@mail.house.gov
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REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOF WITHILT NS INFDRMATICON ON ALIEZN TWUSRGLING
PROSECUTIONS AND POLICIES

Washington, DC - Rep. Darrell Issa (R-CZ), touixy, == Tro o llowinz lo77wr o ULl
Attorney for the Southern District of Caliicrnm:s g

Ms. Carol C. Lam
United States Attorney
880 Front Street, Room 6293

San Diego, California 92101
~ Dear Ms. Lam:

In response to your comments on the Border Patrcl internal memc my office
obtained and released, your statement misses the mark and exhibits a willful disregard to
the documented 251 incidents in fiscal year 2004 where the Border Patrol at the El Cajon
station apprehended smugglers but led to smuggling charges for roughly 6% of the cases.
The memo I released contains a specific enforcement number for each of the 251 incidents
that you or the Department of Homeland Security can confirm by simply typing the number
into a computer database.

Your failure to address the substantive issues raised in the memo is consistent with
previous news reports and comments that I have repeatedly heard from Border Patrol agents
who work closely with your office. You have previcus!y disregarded my requests for
information that can help me understand the extent cI the prcblems asscciated with
prosecuting alien smuggling cases and the rescurces ycu would need to adopt a zero
tolerance policy for trafficking in human beings.

rr

a

t

In the case of the memo I releas=d rart that you have chosen to focus on

-
. T

: 1

unspecified alterations to what you freely admit 1s a: “.l1d Border Patrol document™ and
your assertion that this document was not seern or arrroved by Border Patrol management
does not dismiss the verifiable facts and details i1 the memo. I can readily understand
that the internal memo, written by a Border Patrc!l employee, is an embarrassment to your
office as the memo speaks with such candor akcut karriers te prosecution that it could not
be embraced and released publicly as a report representing the views of Border Patrol

management.

On Monday, my office requested your assistance in obtaining a copy of the
report you referenced in your statement but your office has not returned that phone call.
I find your statement that "all dialogue and debate should be based on well-informed and
accurate data" incredibly disingenuous considering your record in response to my past
requests for information on criminal aliens and al:er smuggling.

2
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The last correspondence I sent to you was October
name of Alfredo Gonzales Garcia, a.k.a. Isidrc Go
letter I asked that if there is some barrier tz ¢

) Ky

Y ¢y
b

including smugglers, that I am unaware cZ,

aliens and repeat offenders to justice.

Finally, as the representative of a Congress:cnal district that & Tractez by
border crimes and as a Member of Congress who si%s on the Judizc:ia mTILes , whes
Intelligence Committee, and the Governmen: Fef:rrr C: Tree that Vvohave
oversight responsibilities for the Departmant ¢ Just:ze and the Jopartmsin: ¢! Homeiand
Security, your lack of coopegation is hindering the ablility ¢f Zongress w: provids proper
oversight over your office and to make informed pclicy decisicons I am asked tc craft and
vote on legislative policies that determine your lega! autnor:ity and the resources you
receive and having full and correct infermation cn an i1ssue liks the challenges of

stopping alien smugglers is essential.

I request a joint meeting with you and the Chief Patrcl Agent cf tne 3an Diego Border
Sector to discuss the prosecution of alien smugglers and what resources are needed to
establish a zero tolerance policy for prosecuting individuals who traffic in human beings.
My office will contact your office to try and arrange a meeting time.

Sincerely yours,

Darrell Issa

Member of Congress

Representative Issa has been misled. Tne document he =allc & "Horder Patrol
Report™ is actually an old internal Border Patrol document, relating to a single
substation, that has been substantially altered and passed =i as an official report.
Many of the comments in the document to which Representative Issa refers are editorial
comments inserted by an unidentified individual, and they were not approved by or ever
seen by Border Patrol management.

Many important issues are raised by the problem of illegal immigration.

However, we believe that all dialogue and debate should be based cn well-informed and
accurate data.

DAG000001880



-- 5/22/06 U.S. Attorney Carol Lam

¥

Frederick R. Hill
Press Secretary ,
Rep. Darrell Issa (California 49th)
211 Cannon House Office Building
Washington, D.C. 20515

Phone: 202-225-3%06

Fax: 202-225-3303

DAGO00001881
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May 24, 2006

Ms. Carol C. Lam

United States Attorney

880 Front Street, Room 6293
San Diego, California 52101

Dear Ms. Lam:

In response to your comments on the Border Patrol internal memo my office
obtained and released, your statement misses the mark and exhibits a willful disregard to
the documented 251 incidents in fiscal year 2004 where the Border Patrol at the E] Cajon
station apprehended smugglers but led to smuggling charges for roughly 6% of the cases.
The memo I released contains a specific enforcement number for each of the 251
incidents that you or the Department of Homeland Security can confirm by simply typing
the number into a computer database.

Your failure to address the substantive issues raised in the memo is consistent
with previous news reports and comments that | have repeatedly heard from Border
Patrol agents who work closely with your office. You have previously disregarded my
requests for information that can help me understand the extent of the problems
associated with prosecuting alien smuggling cases and the resources you would need to
adopt a zero tolerance policy for trafficking in human beings.

In the case of the memo I released, the fact that you have chosen to focus on
unspecified alterations to what you freely admit is an “old Border Patrol document™ and
your assertion that this document was not seen or approved by Border Patrol management
does not dismiss the verifiable facts and details in the memo. I can readily understand
that the internal memo, written by a Border Patrol employee, is an embarrassment to your
office as the memo speaks with such candor about barriers to prosecution that it could not

be embraced and released publicly as a report representing the views of Border Patrol
management.

On Monday, my office requested your assistance in obtaining a copy of the report
you referenced in your statement but your office has not returned that phone call. I find
your statement that “all dialogue and debate should be based on well-informed and
accurate data” incredibly disingenuous considering your record in response to my past
requests for information on criminal aliens and alien smuggling.

PRINTED ON RECYCLED PAFER




The last correspondence [ sent to vou was October 13, 2005, concerning an alien
by the name of Alfredo Gonzales Garcia, a.k.a. Isidro Gonzales Alas, FBI # 180566JAS.
In this letter I asked that if there is some barrier to the prosecution of criminal aliens,
including smugglers, that I am unaware of, to please communicate it so we can make sure
you have the resources and policies in place needed to allow you to bring these criminal
aliens and repeat offenders to justice.

Finally, as the representative of a Congressiona] district that is greatly impacted
by border crimes and as a Member of Congress who sits on the Judiciary Committee, the
Intelligence Committee, and the Government Reform Committee that collectively have
oversight responsibilities for the Department of Justice and the Department of Homeland
Security, your lack of cooperation is hindering the ability of Congress to provide proper
oversight over your office and to make informed policy decisions. 1am asked to craft
and vote on legislative policies that determine your legal authority and the resources you
receive and having full and correct information on an issue like the challenges of
stopping alien smugglers is essential.

I request a joint meeting with you and the Chief Patrol Agent of the San Diego
Border Sector to discuss the prosecution of alien smugglers and what resources are
needed to establish a zero tolerance policy for prosecuting individuals who traffic in
human beings. My office will contact your office to try and arrange a meeting time.

Sincerely yours,

Darrell Issa
Member of Congress




Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)
Sent: Wednesday, May 24, 2006 2:02 PM
To: Moschella, William; Otis, Lee L; Mercer, Bill (ODAG):; Scolinos, Tasia; Fridman, Daniel
(ODAGY); Elston, Michael (ODAG)
Subject: FW: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORMA
TION ON ALIEN SMUGGLING PROSECUTIONS AND POLICIES
Attachments: tmp.htm; image001.gif; image002.jpg: 5.24.06 LamLetlter.pdf
tmp.htm (8 KB) image001.gif (336 image002.jpg (3 5.24.06
B) KB) nLetter.pdf (117 KB _

Further to my =-mail last night on what we
want Carol to do.

Ron

————— Original Message-----

From: Lam, Carol (USACAS)

Sent: Wednesday, May 24, 2006 1:55 PM

To: Tenpas, Ronald J (CDAG)

Subject: Fw: REP. ISSA CRITICIZES U.S. ATTORNETY LAM FCR WITHOLDING INFORMA TIOHN ON ALIEN
SMUGGLING PROSECUTIONS AND POLICIES

Ron,
For what it's worth, I have never met Congressman Issa.
Carol
————— Original Message-----
From: Hartman, Debra (USACAS) <DHartman@usa.doj.gov:
To: Lam, Carol (USACAS) <CLam@usa.doj.gov>
CC: Porter, Brenda (USACAS) <BPorterl@usa.doj.gov>
Sent: Wed May 24 10:25:26 2006
Subject: FW: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FCP WITHOQLDING INFORMA TION ON
ALIEN SMUGGLING PROSECUTIONS AND POLICIES
<<5.24.06 LamLetter.pdf>> <<image00l.gif>> <<image002l.3pg=>
If you can’'t pull' this up we can fax it to you. SPC suggests that Brenda send it to
David Smith and I would send it to Public Affairs and OLA sc that they are aware of it. I

will also send it over to David Iglesias’' press perscn so that he can send it to his USA.
Brenda is waiting from a call from Judy Beeman regarding the letter from DOJ to Issa.

NEWS FROM:
CONGRESSMAN DARRELL ISSA

Serving California's 49th District

211 Cannon House Office Building, washingtoh, DC 20513

DAGO00001884



(202) 225-39%06, (202) 225-3303 (fax)

www.issa.house.gov <http://www.issa.hous=.gov/>

For Immediate Release Coritazt: Fregerick HIl!

Wednesday, May 24, 2006 Emaii:
frederick.hill@mail.house.gov
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REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOF WITHOLDING INFORMATION Oli ALIEN SMUGGLING
PRCSECUTIONS AND POLICIES

Washington, DC - Rep. Darrell Issa (R-CA), today, sent the following leizer to U.S.

Attorney for the Southern District of California Carol

= oer
o
3

Ms. Carol C. Lam
United States Attorney
880 Front Street, Room 6293

San Diego, California 92101
Dear Ms. Lam:

In response to your comments on the Border Patrol internal memo my office
obtained and released, your statement misses the mark and exhibits a willful disregard to
the documented 251 incidents in fiscal year 2004 where the Border Patrol! at the El Cajon
station apprehended smugglers but led to smuggling charaes for roughly 6% of the cases.
The memo I released contains a specific enforcement number for each of the 251 incidents
that you or the Department of Homeland Security can confirm by simply typing the number
into a computer database.

Your failure to address the substantive issues raised in the mem: 1s cons:stent with
previous news reports and comments that I have repecatedly heari from Border Fatrol agents
who work closely with your office. You have previously disregarded my requests for
information that can help me understand the extent cf the problems asscciated with
prosecuting alien smuggling cases and the resources you would need tc-adopt a zero
tolerance policy for trafficking in human beings. '

In the case of the memo I released, the fact that you have chosen to focus on
unspecified alterations to what you freely admit is an "old Border Patrol document” and
your assertion that this document was not seen or approved by Border Patrcl management
does not dismiss the verifiable facts and details in the memc. 1 can readily understand

‘ DAGOCC001885



that the internal memo, written by a Border Patrol emplovee, 1s an embarrassment Tl vOur
office as the memo speaks with such candor about barriers to prosecution that -7 cou.d no:
be embraced and released publicly as a report repr2senting the wviews oI border Fatrol
management.

On Monday, my office requested vour tal cpy cf the
report you referenced in your statement but your .2 T2t at pheone call
I find your statement that "all dialogue and debat: Id b sed on well-informed and
accurate data" incredibly disingenuous considering your racord in r2spense {2 @y past
requests for information on criminal aliens and alien smuggl:ing.

The last correspondence I sent to you was October 12, 2005, concerning an alien by the
name of Alfredo Gonzales Garcia, a.k.a. Isidrc Gonzales Alas, FBI # 180566JAS5. In this
letter I asked that if there is some barrier tc the prosecution of criminal aliens,
including smugglers, that I am unaware of, tc please communicate 1t so we can make sure
you have the resources and policies in place needed to allow vou to bring these crim:inal
aliens and repeat offenders to justice.

Finally, as the representative of a Congressional district that is greatly impacted by
border crimes and as a Member of Congress who sits on the Judiciary Committee, the
Intelligence Committee, and the Government Reform Committee that collectively have
oversight responsibilities for the Department of Justice and the Department of Homeland
Security, your lack of cooperation is hindering the ability of Congress to provide proper
oversight over your office and to make informed policy decisions. I am asked to craft and
vote on legislative policies that determine your legal authority and the resources you
receive and having full and correct information on an issue like the challenges of
stopping alien smugglers is essential.

I request a joint meeting with you and the Chief Patrol Agent of the San Diego Border
Sector to discuss the prosecution of alien smugglers and what resources are needed to
establish a zero tolerance policy for prosecuting individuals who traffic in human beings.
My office will contact your office to try and arrange a meeting time.

Sincerely yours,

Darrell Issa

Member of Congress

DAG000001886



Representative Issa has been misled. The document he calls a "EBorder Pactrel

Report"” is actually an old internal Border Patrcl document, relating to & single
substation, that has been substantially altered and passed off as an official repcrt
Many of the comments in the document to whizh Representative Issa refers are editorial
comments inserted by an unidentified indiv:dual, zand <hsy wers not approved by cor ever
seen by Border Patrol management.

Many important issues are raised by th=2 precblem of ill2zal immigration.
However, we believe that all dialogue and debate shculd bz based on wsll-iniormed and

accurate data.

-- 5/22/06 U.S. Attorney Carol Lam

P

44

Frederick R. Hill

Press Secretary

Rep. Darrell Issa (California 49th)
211 Cannon House Office Building
Washington, D.C. 20515

Phone: 202-225-3906

Fax: 202-225-3303

DAGO0O0001887
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May 24, 2006

Ms. Carol C. Lam

United States Attorney

880 Front Street, Room 6293
San Diego, California 92101

Dear Ms. Lam:

In response to your comments on the Border Patrol intemnal memo my office
obtained and released, your statement misses the mark and exhibits a willful disregard to
the documented 251 incidents in fiscal year 2004 where the Border Patrol at the E1 Cajon
station apprehended smugglers but led to smuggling charges for roughly 6% of the cases.
The memo I released contains a specific enforcement number for each of the 251
incidents that you or the Department of Homeland Security can confirm by simply typing
the number into a computer database.

Your failure to address the substantive issues raised in the memo is consistent
with previous news reports and comments that [ have repeatedly heard from Border
Patrol agents who work closely with your office. You have previously disregarded my
requests for information that can help me understand the extent of the problems
associated with prosecuting alien smuggling cases and the resources you would need to
adopt a zero tolerance policy for trafficking in human beings.

In the case of the memo I released, the fact that you have chosen to focus on
unspecified alterations to what you freely admit is an *“old Border Patrol document™ and
your assertion that this document was not seen or approved by Border Patrol management
does not dismiss the verifiable facts and details in the memo. 1 can readily understand
that the internal memo, written by a Border Patrol employee, is an embarrassment to your
office as the memo speaks with such candor about barmers to prosecution that it could not
be embraced and released publicly as a report representing the views of Border Patrol
management.

On Monday, my office requested your assistance in obtaining a copy of the report
you referenced in your statement but your office has not returned that phone call. 1 find
your statement that “all dialogue and debate should be based on well-informed and
accurate data” incredibly disingenuous considering your record in response to my past
requests for information on criminal aliens and alien smuggling.

PRINTED ON RECYCLED PAPER




The last correspondence [ sent to you was October 13, 2003, concerning an alien
by the name of Alfredo Gonzales Garcia, a.k.a. Isidro Gonzales Alas, FBI = 180566JA3.
In this letter I asked that if there 1s some barrier to the prosecution of criminal aliens,
including smugglers, that I am unaware of, to please communicate it so we can make sure
you have the resources and policies in place needed to allow you to bring these criminal
aliens and repeat offenders to justice.

Finally, as the representative of a Congressional district that is greatly impacted
by border crimes and as a Member of Congress who sits on the Judiciary Committee, the
Intelligence Committee, and the Government Reform Committee that collectively have
oversight responsibilities for the Department of Justice and the Department of Homeland
Secunty, your lack of cooperation is hindenng the ability of Congress to provide proper
oversight over your office and to make informed policy decisions. 1am asked to craft
and vote on legislative policies that determine your legal authority and the resources you
receive and having full and correct information on an issue like the challenges of
stopping alien smugglers is essential.

I request a joint meeting with you and the Chief Patrol Agent of the San Diego
Border Sector to discuss the prosecution of alien smugglers and what resources are
needed to establish a zero tolerance policy for prosecuting individuals who traffic in
human beings. My office will contact your office to try and arrange a meeting time.

Sincerely yours,

Darrell Issa
Member of Congress




Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (QDAG)

Sent: Wednesday, May 24, 2006 2:04 PM

To: Lam, Carol (USACAS)

Subject: RE: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORMA

TION ON ALIEN SMUGGLING PROSECUTIONS AND POLICIES

Carol:

I

I let folks know last night about your concerns
bit right now in relation to the Hill b./c cf
I'll try to keep folks focused on your ingulr

T
: rt
T

Ron

————— Original Message----—-

From: Lam, Carol (USACAS)

Sent: Wednesday, May 24, 2006 1:55 PM

To: Tenpas, Ronald J (ODAG)

Subject: Fw: REP. ISSA CRITICIZES U.S. ATTCRHNEY LaM FCR WITHZILDING
SMUGGLING PROSECUTIONS AND POLICIES

Ron,
For what it's worth, I have never met Congressman Issa.
Carol

————— Original Message-----

From: Hartman, Debra (USACAS) <DHartmanRusa.doj.gov>

To: Lam, Carol (USACAS) <CLam@usa.doj.gov>

CC: Porter, Brenda (USACAS) <BPorterl@usa.doj.gov>

Sent: Wed May 24 10:25:26 2006

Subject: FW: REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING
ALIEN SMUGGLING PROSECUTIONS AND POLICIES

<<5.24.06 LamLetter.pdf>> <<image0Q0l.gif>> <<image0C2.jpg>>

INFORMA

INFORMA

TIOWL Oiv ALIEN

TION ON

If you can't pull this up we can fax it to you. SPC suggests that Bbrenda send it to

David Smith and I would send it to Public Affairs and OLA sz that

they are aware of it. I

will also send it over to David Iglesias' press person sz that he can send it to his USA.
Brenda is waiting from a call from Judy Beeman regarding the letter from DOJ to Issa.

NEWS FROM:

CONGRESSMAN DARRELL ISSA

Serving California's 49th District

211 Cannon House Office Building, Washington, DC 2051%

(202) 225-3906, (202) 225-3303 (fax)

www.ilssa.house.gov <http://www.issa.house.gov/>
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REP. ISSA CRITICIZES U.S. ATTORNEY LAM FOR WITHOLDING INFORMATION ON ALIEN SMUSSLING
PROSECUTIONS AND POLICIES
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Washington, DC - Rep. Darrell Issa (R-CA), today, sent the following letter to U.S.
Attorney for the Southern District of Califernia Carol lLam:

Ms. Carol C. Lam
United States Attorney
880 Front Street, Room 6293

San Diego, California 52101

Dear Ms. Lam:

In response to your comments on the Border Patrol internal memo my office
obtained and released, your statement misses the mark and exhibits a willful disregard to
the documented 251 incidents in fiscal year 2004 where the Border Patrol at the El1 Cajon
station apprehended smugglers but led to smuggling charges for roughly 6% of the cases.
The memo I released contains a specific enforcement number for each of the 251 incidents
that you or the Department of Homeland Security can confirm by simply typing the number
into a computer database.

Your failure to address the substantive issues raised in the memo is consistent with
previous news reports and comments that I have repeatedly heard from Border Patrol agents
who work closely with your office. You have previously disregarded my requests for
information that can help me understand the extent of the problems associated with
prosecuting alien smuggling cases and the resources you would need to adopt a zero
tolerance policy for trafficking in human beings.

In the case of the memo I released, the fact that you have chosen to focus on
unspecified alterations to what you freely admit is an "old Border Patrol document™ and
your assertion that this document was not seen or approved by Border Patrol management
does not dismiss the verifiable facts and details in the memo. I can readily understand
that the internal memo, written by a Border Patrol employee, is an embarrassment to your
office as the memo speaks with such candor about barriers to prosecution that it could not
be embraced and released publicly as a report representing the views of Border Patrol
management.

DAG0000018891



On Monday, my office requested your assistance in obtaining ¢ the
report you referenced in your statement but your cffice has not returned e call
I find your statement that "all dialogue and dekate should ke based on we ed and
accurate data" incredibly disingenuous considaring yvour r=c-erd in respons &8st
requests for information on criminal aliens and zliszr smugzling
The last correspondence I sent to you was Cctober 12, 2005, concer ¢n by the
name of Alfredo Gonzales Garcia, a.k.a. Isidro Gonzales Alas, TBI A%, 1In this
letter I asked that if there is some barrier tc the prosecuticn of crimina!l allens,
including smugglers, that I am unaware ¢, tc please cImmunicate 1T ST we Cal: make sure
you have the resources and policies in place nsed=d te allow you to bring thess criminal

aliens and repeat offenders to justice.

Finally, as the representative of a Congressional district that is greatly impacted by
border crimes and as a Member of Congress who sits on the Judiciary Commiztee, the
Intelligence Committee, and the Government Reform Committee that collectively have
oversight responsibilities for the Department of Justice and the Department of Homeland
Security, your lack of cooperation is hindering the ability of Congress to provide proper
oversight over your gffice and to make informed policy decisions. I am asked to craft and
vote on legislative policies that determine your legal authority and the resources you
receive and having full and correct information on an issue like the challenges of
stopping alien smugglers is essential.

I request a joint meeting with you and the Chief Patrol Agent of the San Diego Border
Sector to discuss the prosecution of alien smugglers and what resources are needed to
establish a zero tolerance policy for prosecuting individuals who traffic in human beings.
My office will contact your office to try and arrange a meeting time.

Sincerely yours,

Darrell Issa

Member of Congress

Representative Issa has been misled. The document he calls a "Border Patrol
Report™ is actually an old internal Border Patrol document, relating to a single
substation, that has been substantially altered and passed off as an official report.
Many of the comments in the document to which Representative Issa refers are editorial

3
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comments inserted by an unidentified indi~

seen by Border Patrol management.

Many important issues are
However, we believe that all dialogue and

accurate data.

-- 5/22/06 U.S. Attorney Carcl Lam

#h#

Frederick R. Hill

Press Secretary

Rep. Darrell Issa (California 49th)
211 Cannon House Office Building
Washington, D.C. 20515

Phone: 202-225-3906

Fax: 202-225-3303

Iolmmigrs
=1

.
int ormed
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Tenpas, Ronald J (ODAG)

From: Charlton, Paul (USAAZ)

Sent: Tuesday, May 30, 2006 1:21 PM
To: Tenpas, Ronald J (ODAG)
Subject: Arizona Pilot Project
Attachments: tmp.htm

tmp.htm (737 B)

Ron,
Bill tells me you will have something out today on this. Thank you
very much for working on this. I know how busy vyou fclks are. Would

you please cc me on your e-mail? Thanks again,

Paul
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, May 30, 2006 4:48 PM

To: Charlton, Paul (USAAZ)

Subject: RE: Arizona Pilot Project

Will do. My secretary is trying to run down the e-m
got names but no list) on this so it may bs tommiIrro:
mail circulations on this issue? Seems stur:zZ t: hs3

problems of ODAG turnover -- no insitut:ion

Do you care if I circulate the exhibits tha
that documented problems you‘had in specifi

Ron

————— Original Message-----

From: Charlton, Paul (USAAZ)

Sent: Tuesday, May 30, 2006 1:21 PM
To: Tenpas, Ronald J (ODAG)
Subject: Arizona Pilot Project

Ron,

Bill tells me you will have somethina cut today on this.
very much for working on this. I know how busy you folks are.

you please cc me on your e-mail? Thanks again,

Paul

Thank you
Would
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Tenpas, Ronald J (ODAG)

From: Charlton, Paul (USAAZ)

Sent: Tuesday, May 30, 2006 5:15 PM

To: Tenpas, Ronald J (ODAG)

Subject: FW: Working group on recording post-arrest interview/interrogations: Article
Attachments: tmp.htm

tmp.htm (20 XB)

‘. . . . - ¥ N & -
Ron -~ here is the mailing list as I had it from late last year
circulating the memo's here's my thought: It would best to circulat
this proposal as a fiat accompli, that is, it is going toc happen, here

is your chance to give input on what the policy would be like for that
period of time. It is a test - if it fails - the cynics win - if it
succeeds, we demonstrate that the sky will not fall. Circulating my
memo might only serve to generate debate again as to whether it is a
good idea or not. It is my understanding that this 1s going to happen,
only on a test basis.. Do you agree?

Thanks again,

Paul

From: Bartlett, Mark

Sent: Friday, December 09, 2005 1:52 PM

To: Rybicki, James E; Hertling, Richard; Wainstein, Kenneth; Howard,
Joshua; Sutton, Johnny K.; Rowan, Patrick (ODAG); Wulf, David M.;
Finan, Robert (USMS); Harrigan, Thomas M.; Rowley, Raymond G.;
valerie.caproni@ic.fbi.gov; kevin.favreauQic.fbi.gov; Charlton, Paul
(USAAZ); Hahn, Paul (USAEQO); Kenrick, Brian C.; Jaworski, Thomas J.;
O'Keefe, Kevin C.; Earp, Mike (USMS)

Cc: Elston, Michael (ODAG) _

Subject: RE: Working group on recording post-arrest
interview/interrogations: Article

Jim

Thanks for the Arizona Republic article. I hope that the DAG
recognizes this as an important issue and requests that the working
group continue with its work. I have had a chance to obtain updated
information on statistics I included in my November 15th email and
wanted to provide the update to all of you.

-- 5 states have passed legislation requiring that cusrcdial
interrogations be recorded, at least in some instances. (Illinois,
Maine, District of Columbia, New Mexico and Texas)

-- 19 states had bills introduced in 2005 regquiring the recording
of custodial interrogations, at least in some instances.

-- 5 states have state supreme court rulings requiring that
custodial interrogations be recorded, at least in some instances.
(Alaska, Minnesota, Massachusetts, New Jersey and Wisconsin). In
addition, 5 other state supreme courts are examining the issue.

-~ OQver 300 law enforcement agencies in 43 states (plus all
departments in Alaska and Minnesota) record custodial interrogations.

One of the unfortunate aspects of this debate is that it is often
times framed as liberals/defense attorneys trying to force their

VVVVVVVVVVVVVVVVVVVVVVVVVVVVVVVYVYVYVYV
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agenda on reluctant law enforcement agencies. The result is a gut
reaction that anything that group supports, we should oppose. In
truth, adopting a standard that encourages recording custodial
interrogations would help law enforcemen: in & number oI critical
areas.

-- Officers would no longer be subkiezted t: unwzrranted allegations
about abusive interview tactics.

-- Officers would conduct more effective rnisrview bscauss they
would not have to worry about taking ceopicus notes but instead could
focus all of their attention on the desfendarn:, his/hsr dsmeanor and
the substance of the answers. »

-- Interviews could be reviewed later in destail tc explore new
leads and identify inconsistencies that might have be2n ovarlocked

initially.

-- Suppression motions and hearings wculc drcp cff dramatically
because the evidence as to what occurred would be indisputable, and
the few suppression motions that are still filed would be easily
resolved. In addition, a recorded confession almcst guarantees a
guilty plea.

-- The public's confidence in law enforcemen: would increase &as
courts and the public could hear/see for themselves that officers have
nothing to hide.

There have been a number of arguments raised against recording
custodial interrogations. First, it is not practical to record a
custodial statement in a fast breaking case where arrests are
happening in the field. No one is suggesting that a rule be adopted
that all custodial statements at all times under all circumstances
must be recorded. A probable cause arrest that leads to a decision to
immediately cooperate may not be recorded for a variety of reasons.
That, however, does not mean the rule shculd be we never record
custodial interrogations. Second, taping a statement can inhibit some
individuals from talking. Once again, there is no suggestion that the
rule be that all statements at all times under all circumstances must
be recorded. It should be noted, however, that the response from the
300 plus law enforcement agencies that currently do record statements
and the results of a formal 1998 study by the International
Association of the Chiefs of Police have not found that recording
custodial interrogations impacts a suspect's willingness to talk.
Moreover, we can anticipate that to the extent recordation becomes the
norm, it will become more and more difficult to explain the absence of
recordings in particular cases.

It is beyond debate that an electronically recorded statement provides
the "best evidence" as to what a suspect said during a custodial
interrogation. Given that, it appears that DOJ should be ieading the
way to acquire the "best evidence" for federal prosecutions.

Mark Bartlett
FAUSA, WD WA

————— Original Message-----

From Rybicki, James E

Sent Tuesday, December 06, 2005 10:24 AM

To: david.wulf@atf.gov; Finan, Robert (USMS); Hertling, Richard:
Wainstein, Kenneth; Harrigan, Thomas M.; Howard, Joshua;
raymond.rowley@atf.gov; valerie.caproniic.fbi.gov;
kevin.favreau@ic.fbi.gov; Sutton, Johnny K.; Charlton, Paul (USAAZ);
Bartlett, Mark; Rowan, Patrick (ODAG); Hahn, Paul (USAEO):; Kenrick,
Brian C.; Jaworski, Thomas J.; OQO'Keefe, Kevin C.; Earp, Mike (USMS)
Cc: Elston, Michael (ODAG)

Subject: Working group on recording post-arrest

interview/interrogations: Article
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FYI...Article from the Arizona Republic.

FBI's policy drawing fire
Interrogations not taped

Dennis Wagner
The Arizona Republic
Dec. 6, 2005 12:00 aM

In the pursuit of criminals, FBI agents aCrosg the nati
use DNA tests, fingerprints, ballistics, psvcholoais
the world's most advanced forensic msthodz.

‘ilona ani

But a little-known policy at the Federal Burezsu of
. . . ’ : Yo .
investigators from using one of the simplas: ar

in law enforcement: the tape recorder.

That policy appears in Section 7 of the FE "Manual ¢f Investigative
Operations and Guidelines": "Use of tape r rders fcr the purpose cof
recording the statements of witnesses, suspects and subjects is
permissible on a limited, highly selective basis, and only when

authorized by the SAC (special agent in cnarge).”

Standard FBI procedure calls for at least two agents to conduct
interrogations: one asking questions and the other taking notes. The
notes are used later to produce a typed summary known as Form 302.

When agents testify months or years down the road, they rely on 30Zs,
and memory. As a result, jurors and judges hear reccllections and
interpretations, not what was actually said. And the defense lawyer
often follows up with a cross-examiraticn designed tc impugn the
agent's memory, competence or integrity.

Critics say the FBI practice leads to botched investigat:icns, lost
evidence, unprofessional conduct and damaged credibility for America's
justice system.

The policy emerged as a problem for defendants, judges and juries
during federal trials of Osama bin Laden, Oklahoma City bombing
defendant Terry Nichols, TV star Martha Stewart and lesser-known
figures. :

When terrorism suspects were rounded up after the Sept, 11 attacks,
their statements were not recorded.

When agents conducted a marathon interrogat:ion <¢: l:izhols, learning of
his involvement with Timothy McVeigh, not & word was retained on tape.

Responding to questions about the policy, Wil.iar Lav.:d Carter, an FBI
spokesman in Washington, D.C., wrote in an e-mail that taping is
strictly limited because it "can inhibit ful. and frank discussion or
can end an interview entirely."”

Yet most other U.S. enforcement agencies 1
discretion of investigators - some even en
interrogations - without any problem.

eave taplng tc the
courage cificers to record

Phoenix Police Department policy, for example, instructs
violent-crimes detectives to "make every attempt to audio- or
video-tape suspect and critical witness interviews in felony
investigations."”

Officers in Tucson, Mesa, Glendale and Scottsdale routinely tape
interviews, as do detectives at the Maricopa County Sheriff's Office

3
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and at the Arizona Department of Public Safszy.

Carter refused to provide a copy of the entire pclily, claiming 1t i¢
an "internal FBI document.”™ He said he did not xnow when the ruls was
instituted or by whom. He did not respcond ti =ther de=tailed gquesiions

on the policy.

Carter did say that recording interviews may
policy™ if the subject is comfortable w:th =z
added, "The FBI believes that it would undul
investigations and impede immediate law-2nfc:
fast-breaking criminal events to reguirs tha
be recorded."”

Motive unclear

Thomas P. Sullivan, a former U.S. attorney from northern Illinlls wWhc
has studied the issue for several years, described the FBl pract.ce as
"baffling" and "sorely out of date."

"I don't get it," said Sullivan, now a defense lawyer. "They have the
most sophisticated electronic equipment you can think of in the
federal government, and yet they don't use the most simple egquipment.”
In his research for Northwestern University School c¢f Law, Sullivan
queried police agencies in 43 states and found that reccrded
interrogations are a benefit to police and the justice system. He alsc
noticed a clear trend toward taping.

"Sooner or later, the federal government will get on board," he said.
"I've talked to more than 400 police departments and sheriff's offices
where recordings are used. I can't remember anyone who didn't like it.

A. Melvin McDonald Jr., a criminal-defense lawyer who cnce served as
the top federal prosecutor in Arizona, referred to the FBI policy as
"insane."

"It blows my mind trying to think of a rational reason for 1it,"
McDonald said. "They are usually on the cutting edge, and zc sav,
'We're not going to do this,' just makes no sense. . . . It's
Investigations 101. I don't ever question a criminal-defense witness
without taping it.”

Some defenders of the FBI policy suggest tha: taping and transcribing
interviews would become a logistical nightmare and a waste of money
for an organization with 11,000 agents.

Sullivan said recorded interviews actually save money because they
result in more guilty pleas, fewer defense motions tc suppress
confessions and fewer lawsuits over wrongful presecuticrn. Moreover, &
FBI agents used tape recorders they wouldn't have te double-team the:
interviews, so staffing costs would be cut 15 half.

o

Steve Drizen, legal director at Northwestern Law's Center for Wrongful
Convictions, offered another possible motive: "The main reason why the
FBI does not want to record is that they do not want to let the public

or juries see how brutal their psychological interrogation tactics can
be-" -

Frederic Whitehurst, an FBI supervisor-turned-whistle-blower, said:
"By not having the real data, the evidence of what was actually said,
they can control the interpzetation, the spin on it. . . . And you

4
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have no way to tell if they're making & mistake."

For those who doubt that FBI agents would fcrger, leave Things out or
twist the truth, Whitehurst points to ths words of Danny Q. Coulson, a
high-level administrator at the bureau. In his book, Nc Heross: Inside
the FBI's Secret Counter-Terror Forcs, l:oulscrn Zdascribed how he became
the target of a criminal probe after z tIich2d Zase and ajzreed ti be
interviewed only if he could submit a swcrn statemant as rart ¢ the
case file.

"I had seen too many c¢riminal investigations 1n whic2h FEI agents
conducted interviews and then paraphrased the:r subject inaccuratel:
because they were unfamiliar with the complicat=sd subjeclt matter or

had their own spin on the case already.
Pros and cons

Jana D. Monroe, special agent in charge for the FBI 1n Arizona, said
she authorizes taping on a case-by-case basis and considers it a
useful strategy in some circumstances.

Monroe encourages agents to record interviews of juvenile defendants
and child-abuse victims in Indian country to document that no coercion
or prompting was used.

That rationale does not apply to most cases. In sworn testirmony, FBIT
agents routinely find themselves defending the policy, as well as the
accuracy of their Form 302 notes and memories.

Monroe noted that some U.S. attorneys have begun to press the FBI for
a rule change, adding, "I don't know what the future will bring.”

However, she worried that tape recordings could undermine prosecutions
in some cases by revealing lies and psychological ploys that agents
sometimes use during interrogations. "That might not look real good to
jurors."

On the other hand, there is evidence that the FBI's no-taping practice
is a turnoff for those charged with rendering verdicrts.

Early this year, a federal jury in Philadelphia acguitted a banker
accused of lying to agents because the only evidence was the agent's
scribbled notes and testimony. "We wouldn't have been here if they had
a tape recorder," one juror told the Associated Press.

The issue also proved troubling in Nichols' 199f federal trial. Under
oath, agents acknowledged that Nichols refused tc sign a Miranda form
but claimed he waived his rights to an attorney. Defense attorney
Ronald Woods challenged that account by Agent Scot Crabtree and
demanded to know why investigators failed to taps % 1/2 hours of
questioning with a suspect in the Oklahomae City bombing.

Jurors convicted Nichols of conspiracy but found him not guilty of
murder at the Alfred P. Murrah Building. Afterward, jury forewoman
Niki Deutchman told reporters the lack of recordings was a key
weakness in the government's case.

Harvey Silverglate, a Boston defense attorney, said he despises the
FBI policy because it allows agents to twist statements made by
witnesses and suspects but also because it puts the nation at a

5
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greater risk of terrorism by undermining the kureau's
intelligence-gathering mission.

"The system is not put together for efficiency or acc:
Silverglate said. "It's put together for eass of pr
an age of terrorism, it actually poses & thresa: t2

Taping required

Illinois, Maine, New Mexico and Washington, [D.C., have adopted
statutes that require tapirg. Supreme court justices in Alaska,
Massachusetts, Minnesota, New Jersey and New Hampshire have crdered
police to record suspect interrogations.

Detectives in Mesa, Scottsdale, Chandler, Pecria and Gilbert record
interviews with felony suspects at least half the time.

So do their counterparts in Los Angeles, San Diego, San Francisco,
Denver, Miami, Portland, Houston and hundreds of other communities.

Sullivan, who has surveyed police agencies nationwide, said most have
no formal policy, so it's up to investigators. However, he said the
taping of interviews is a clear trend nationwide.

Neil Nelson, a police commander and interrogations consultant in St.
Paul, Minn., said recording leads to better investigations, more
crimes solved, enhanced professionalism and less time spent in court.

Nelson started using a recorder during the 1980s because he couldn't
keep track of suspect statements when his narcotics team busted crack
houses. Now, all police in Minnesota are required toc tape suspect
interviews by court order.

"It is the best tool ever forced down our throats," Nelson said.
Nelson, Sullivan and others dispute the argument that audio or video
recording interferes with investigations or makes defendants clam up.

A 1998 study for the International Association of Chiefs of Police
reported "little conclusive evidence” that videotaping affected
suspects' willingness to talk. Instead, researchers found, "the
majority of agencies that videotape found that they were able to get
more incriminating information from suspects on tape than they were in
traditional interrogations."”

The law in many states, including Arizona, allows detectives to record
interviews without a suspect's permission or knowledge. Even when a
tape machine is visible, Nelson said, suspects usually blab away. And
in cases when a defendant gets uptight or refuses to speak, agents can
simply turn off the device and take notes.

Ultimately, Nelson said, recorded interviews shield detectives from
allegations of misconduct.

"Taping preserves the integrity of the officers and the interrogation
process. What you say on tape, you have to be careful. You can't be
like Sipowicz on NYPD Blue and expect to have a career in law
enforcement."
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Tenpas, Ronald J (ODAG)

From:
Sent:
To:
Subject:

Ron - I also understand that this is going tc be
- so0 it may be best tc just get

for them (two weeks)

Charlton, Paul (USAAZ)
Tuesday, May 30, 2006 5:41 PM
Tenpas, Ronald J (ODAG)

RE: Arizona Pilot Project

the policy. Thanks again,

Paul

————— Original Message----- ~

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, May 30, 2006 1:48 PM
To: Charlton, Paul (USAAZ)

Subject: RE: Arizona Pilot Project

Will do. My secretary is trying to run down the e-mail list

very quick Tu

left us and so I've got names but no list) on this sc¢ it may be

tommorrow. Do you happen to have any old e-mail
issue? Seems stupid to have to ask but this is o

ODAG turnover -- no insitutional memory.

rculations on
£ the problems of

this

Do you care if I circulate the exhibits that were attached to your

letter -- the memos that documented problems you had in specific cases?

Ron

————— Original Message-----

From: Charlton, Paul

(USAAZ)

Sent: Tuesday, May 30, 2006 1:21 PM
To: Tenpas, Ronald J (ODAG)
Subject: Arizona Pilot Project

Ron,

Bill tells me you will have something out today on this.
I know how busy you folks are.
Thanks again,

very much for working on this.
you please cc me on your e-mail?

Paul

(Rybicki

Thank you
Would
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, May 30, 2006 6:04 PM

To: Charlton, Paul (USAAZ)

Subject: RE: Arizona Pilot Project

I think that's right. I need to check with E:1l :: b2 surs I'we g2t the :riah< read on it
ron

————— Original Message-----

From: Charlton, Paul (USAAZ)

Sent: Tuesday, May 30, 2006 5241 PM

To: Tenpas, Ronald J (ODAG)

Subject: RE: Arizona Pilot Project

Ron - I also understand that this is going tc be & very guick turnaround
for them (two weeks) - so it may be best t: just ge: thelr commsnts or
the policy. Thanks again,

Paul

————— Original Message-----

From: Tenpas, Ronald J (ODAG) v
Sent: Tuesday, May 30, 2006 1:48 PM
To: Charlton, Paul (USAAZ)

Subject: RE: Arizona Pilot Project

Will do. My secretary is trying to run down the e-mail! list (Rybicki
left us and so I've got names but no list) on this sc it may be
tommorrow. Do you happen to have any old e-ma:l circulations on this
issue? Seems stupid to have to ask but this is one of the problems of
ODAG turnover -- no insitutional memory.

Do you care if I circulate the exhibits that were attached to your
letter -- the memos that documented problems you had in specific cases?

Ron

————— Original Message——----

From: Charlton, Paul (USARAZ)

Sent: Tuesday, May 30, 2006 1:21 PM
To: Tenpas, Ronald J (ODAG)
Subject: Arizona Pilot Project

Ron,
Bill tells me you will have something ocut today <n this. Thank you
very much for working on this. I know how busy you fclks are. Would

you please cc me on your e-mail? Thanks agair,

Paul
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)
Sent: Friday, June 02, 2006 2:55 PM
To: _Group Listing; Caproni, Valerne; Chariton, Paul {(USAAZ); Earp. Mike (USMS); Favreau,

Kevin; Finan, Robert (USMS); Hahn, Paul (USAEQ); Harrigan, Thomas M.; Hertling, Richard;
Howard, Joshua (USANCW); Jaworski, Thomas J.; Kenrick, Brian C.: O'Keefe, Kevin C.;
Rowan, Patrick (ODAG); Rowley. Raymond G.: Rybicki, James E: Sutton, Johnny K.
(USATXW); Wainstein, Kenneth (USADC); Wulf, David M.

Subject: Taping Confessions

Attachments: Arizona proposalB.pdf; Arizona proposall.pdf; arizona proposai2.pdf; Arizona proposal3.pdf;
Arizona proposal4.pdf; Arizona proposal5.pdf

.

Colleagues:

| have taken over shepherding this issue in ODAG, aleng with Senior Counsel Mythili Raman, in the wake of the
combined departures of Bob Trono and Jim Rybicki. Attached you will find a proposal from the District of Arizona
submitted to the Deputy Attorney General, seeking permission to operate a pilot program in the District of Arizona in
which taping of interviews of investigatory targets would become the presumptive norm, although with exceptions for
certain circumstances. Please provide any comments you have regarding this proposal to me by close of business,
Tuesday, June 13. If there are comments, | would appreciate it if component agencies could provide a single
consolidated response per agency/component — i.e. one for FBI, one for ATF, etc.

Ron

o o n m R

Arizona Arizona arizona Arizona Arizona Arizona
yposal6.pdf (236 KBjposall.pdf (165 KByposal2.pdf (186 KByposal3.pdf (158 KBiposal4.pdf (164 KBiposals.pdf (207 K8

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.\W.
Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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U. S. Department of Justice

United States Attorney
District of Arizona

2 Renaissance Square (602} 514-7500
40 North Censral Avenue, Suite 1200 FAX (602) 514-7670
Phoenix, Arizona 85004-4408 )

February 9, 2006

Michael Nicley, Chief

Bureau of Customs & Border Protection
1970 West Ajo Way

Tucson, AZ 85713

Dear Mr. Nicley:

Beginning March 1, 2006, the Arizona U.S. Attorney’s Office will follow a new
policy—the “Recording Policy.” With limited exceptions this Recording Policy shall require
the recording of an investigative target’s statements, and will be in effect for all cases
submitted to the Arizona U.S. Attorney’s Office. In brief, the Recording Policy: (i) sets out
a general rule for the recording of an investigative target’s statement either overtly or
covertly at the discretion of the interviewing agency, (ii) clarifies that the rule does not apply
where taping would be unreasonable; and (iii) defines “investigative target”. This policy
will make all of us more effective in holding those who commit crimes accountable, and it
is that belief that spawned this policy. The complete Recording Policy is appended to this

letter.

Before turning to the details of the Recording Policy, I want to stress that every effort
was made to craft the policy with utmost regard for legitimate concerns against recording
custodial interrogations. First, it often is said that it is not practical to record a custodial
statement in a fast-breaking case where arrests are happening in the field, or that there might
be a variety of reasons for-not recording where a probable cause arrest leads to a decision to
immediately cooperate. Mindful of those concerns, the Recording Policy does not adopt a
rule that all custodial statements at all times in all circumstances must be recorded, and does
adopt an express exception precisely to cover situations where obtaining a taped statement
would not be practical. Second, some believe that taping a statement can inhibit some
individuals from talking. However, there is no hard and fast rule under the Recording Policy

DAGOQC0001807



that all statements in every circumstance must be overtly recorded. Additionally, covert
recordings are legal and acceptable.”

While there might be reasonable concerns about any recording policy, no one can
reasonably dispute that there are sound reasons in favor of a taping policy. Here then is a
summary of the reasons that I considered in the implementation of the Recording Policy:

1. Evidentiary Value. A recorded statement is the best evidence as to what was said.
Assuch, the Recording Policy eliminates the many baseless, but facially plausible, arguments
we face from defense counsel that can be made only because there was no recording.

2. Facilitation of Admissibility. We spend countless hours in extensive hearings
arguing with defense counsel over admissibility of a defendant’s statement. The Recording
Policy will reduce this time-consuming litigation. Without a tape recording to rebut
accusations of improper conduct, defense counsel frequently argues that the defendant’s
mental health or intoxication at the time of the interview make his statement inadmissable.
Defense counsel also allege that a defendant was unable to understand the Miranda warnings
or the exact nature of the questions due to language barriers. The courts have consistently
noted that these issues would rarely exist if the government taped the confession. I agree.

3.Jury Impact. A defendant’s admission regarding his own criminal conduct is often
the single most powerful piece of evidence in a case. We have received negative feedback
from jurors regarding the failure of agents to tape confessions. Jurors today are inundated
with technology. They get much of their information from television and the internet. They
know that electronic devices can be tiny, effective and cheap. Much of the evidence they
now see in court has been digitized and is presented to them on flat screen monitors in the
jury box. As a result, they question why they are asked to take the word of an agent that a
defendant admitted criminal responsibility, when a defendant’s statement could have been -
recorded using a low tech tape recorder.

4. Enhancing Law Enforcement. While I have confidence in the credibility of
agents who testify about what occurred during an unrecorded confession, we are not the
judge who decides whether to admit the confession, nor are we the trial jury assessing -
whether to convict. We must take steps to enhance our ability to obtain convictions. The
recording policy will help law enforcement in a number of critical areas. Agents would no
longer be subjected to cross examinations about abusive interview tactics. Agents would

* The possible dampening effect of overt recordings has been addressed by the 300-plus law
enforcement agencies that do record statements. The results of a formal 1998 study by the
International Association of the Chiefs of Police have not found that recording custodial
interrogations impacts a suspect’s willingness to talk.
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conduct more effective interviews because they would not have to worry about taking
copious notes. Instead, agents:could focus all of their attention on the defendant, the
defendant’s demeanor and the substance of the answers. Agents would have an opportunity
to review the statement interviews later in detail to explore new leads and to identify
inconsistencies that might have been overlooked initially. The public’s confidence in law
enforcement would increase as courts and the public could hear and see for themselves that

officers have nothing to hide.

The Recording Policy strives to take account of all these reasons and concerns.
Indeed, having given due regard to the common concerns and reasons for tape recording,
implementing the Recording Policy becomes all the more compelling.

We are grateful for the hard work and effort that you and your agents do to combat
crime in the District of Arizona. By implementing this policy we will be better able to -
ensure that the U.S. Attomney’s Office holds the individuals who commit those crimes
accountable. Thank you for your cooperation in this effort.

Yours,

= =

PAUL K. CHARLTON
United States Attorney
District of Arizona

DAG00G001909



The Recording Policy

Rule: Cases submitted to the United States Attorney’s Office for the
District of Arizona for prosecution in which an investigative target’s
statement has been taken, shall include a recording, by either audio or
audio and videp, of that statement. The recording may take place either
surreptitiously or overtly at the discretion of the interviewing agency.
The recording shall cover the entirety of the interview to include the
advice of Miranda warnings, and any subsequent questioning.

Exception: Where a taped statement cannot reasonably be obtained the
Recording Policy shall not apply. The reasonableness of any unrecorded
statement shall be determined by the AUSA reviewing the case with the
written concurrence of his or her supervisor.

Definition: Investigative target shall mean any individual interviewed by
alaw enforcement officer who has reasonable suspicion to believe that the
subject of the interview has committed a crime. A witness who is bemg
prepared for testimony is not an investigative target.
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United States Attorney’s Office
Nistrict o Arizam

To: Paul K. Charlton, United States Attorney

From: Kurt M. Altman, AUSA

Subject: United States v. Jesse Moore, et. al. CR03-00764-PHX-JAT
Date: November 21, 2005

This memo is intended to provide background information on the above referenced case and tnal
results influenced by the lack of a tape recorded confession from John Yellowman.

Indictment:

On July 22, 2003, Jesse Moore, Joseph Fuentes, Henri H. Markov, John Yellowman, Keith Thomas,
Mark Case, Nicholas Pablo, and Stephanie Thomas, were indicted in a two count indictment for (1) First
degree murder, and (2) Conspiracy to commit first degree murder.

Facts:

On May 9, 2001, victim Jesus Lopez-Rocha was murdered near the handball courts and track on the
FCI Phoenix yard. He was murdered by being stabbed one time in the chest with a prison made shank. The
murder was orchestrated by Joseph Fuentes and is sidekick Henri Markov, both 9" Street gangsters from
the Phoenix area. Both Fuentes and Markov were at FCI Phoenix as part of the disruption of the Fuentes
Drug Organization. The victim, Lopez-Rocha, was also a minor player in the Fuentes organization and
arrived at FCI Phoenix last. Sources (able to testify) indicate that Joseph Fuentes believed Lopez-Rocha
was a snitch and was the reason he and his organization were in prison. According to sources, from the -
time he arrived at FCI Phoenix, Fuentes was obsessed with retaliating against Lopez-Rocha.

In order to complete the plan to hurt or kill the victim, Fuentes and Markov had to coordinate with
the Native American prison population because Lopez-Rocha was Native American, otherwise a race war
would ensue in the prison.  Fuentes and Markov met numerous times with the Native Americans in order tp
ensure Lopez-Rocha would be killed. According to a source, initially the Native American were simply
going to have Lopez-Rocha “rolled up” or check himself into the SHU for his protection. Fuentes then is
reported to have offered heroin to the Native Americans for his murder.

The involvement of each defendant in the conspiracy that lead to Lopez-Rocha’s murder is as follows:

1. Joseph Fuentes: Initiated the plan to kill the victim in retaliation for his perceived disloyalty.
Arranged and attended meetings with the Native American “Shot Caller” to solicit Native American
involvement in the murder.

2. Henri Markov: Attended meetings with Native Americans to arrange for the murder, Obtained,

copied and distributed paperwork (believed to be PSI of victim) around the FCI Phoenix yard to
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“show the Native Americans that Lopez-Rocha was a “snitch™ and deserved to be hit.

3. John Yellowman: Native American “Shot Caller” who made the final decision to have victim
killed. Yellowman tells the FBI that it was his final decision to make, he picked who from the
Natives would do the murder, he trained the actual killer on how to do it, and he made the shank
that was used.

4. Keith Thomas: Leader of the Natives at FCI Phoenix from the Salt River Rescrvation. (A step
down from Yellowman) He was integral in picking the participants and planning the murder. He
was transferred out of FCI Phoenix prior to the murder but would write letters to his wife with
instructions to inmates still at Phoenix, which she in tum would re-write or “piggyback” into FCI
Phoenix as letters from her to defendant Nicholas Pablo. -

5. Stephani.e Thomas: Sent instructions from Keith Thomas from outside the prison to Nicholas
Pablo inside the prison. She admit knowing the letters meant someone would get hurt but claims no
knowledge of who or how badly.

6. Nicholas Pablo: Received instructions from Keith Thomas, through Stephanie, inside FCI Phoenix.
Pablo is also purported to have knowledge of the place and time of attack. He is also purported to
have been on the yard at the time of attack, with his own shank, to act as a back up in case the attack
went bad. He was caught ripping up letters from Stephanie Thomas and trying to flush them
immediately after the murder.

7. Mark Case: Source indicates he had knowledge of attack and was on the yard as another backup
like Pablo. Other evidence linking him to murder is weak.

8. Jesse Moore: Moore is identified by a source as the actual murderer. This is confirmed by
Yellowman’s statement.  ~

Trial:

Defendant’s Fuentes, Moore, Yellowman and Pablo were eventually tried beginning November 30;
2005. Trial ended approximately the second week of February, 2005, with the convictions of Fuentes,
Pablo, and Moore. Each was sentenced to life imprisonment and each is currently pending appeal.
Yellowman was acquitted at trial. The primary evidence against Yellowman was a confession given to the
FBI. This confession was not recorded electronically although it was conducted within the prison where
recording devices were available. There was little to no other evidence against Yellowman. The FBI was
attacked by the defense on their policy not to tape interviews. It was somewhat effectively attacked by
using other FBI policies that are public and showing how they are not always followed. Although many of
those policies used to attack the agent were policies not designed for criminal investigations, the defense
effectively showed that FBI policy is not always followed in other areas and the answer “it’s FBI policy not
to tape record,” is not sufficient when it comes to a first degree murder investigation where the death
penalty is a possibility.
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In a post trial conversation with the jury the attorneys were told by jurors that without any other
evidence to connect Yellowman with the crime they were unwilling to convict based on a confession that
was not recorded. Had it been recorded , the jury felt they would have been better able to assess the
credibility of the confession by body language and demeanor of Yellowman had it be video taped; or at the
very least listened to the actual words and reactions of the defendant had it only been audio recorded. In my
professional opinion, I believe the verdict would have been different had the confession been audio and
video recorded. '

cc:  Joseph Welty
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United States Attorney’s Office

) == . Uistrict of Arizoma
Memorandum
To: Paul Charlton
From: Kimberly M. Hare

Subject:  USA v. Jimmie Neztsosie, CR-05-934-PCT-FIM
Date: March 3, 2006 '

CHARGES:

On September 15, 2005, a federal grand jury returned a four count indictment charging the
defendant with Kidnapping, Assault with Intent to Commit Murder, Assault with a Dangerous Weapon, and
Assault Resulting in Serious Bodily Injury.

If convicted of all counts at trial, the probable guideline range would be 135-168 months.

FACTS:

In the early morning hours of August 22, 2005, Ida Webster was found on the porch in front of a
small travel trailer by Jimmie Neztsosie’s sister in law, Carol Neztsosie. Webster was only wearing a bra
and her pants and panties were down to her ankles. Carol observed Webster’s face and neck were purple in
color, an impression around her neck that appeared to come from a rope, a bump and scrape under her left
eye, blood around her mouth, scrapes on her elbow and a lot of dried blood. Carol covered Webster with a
blanket and took her inside the trailer. Navajo Police responded to the residence around 7:39 am. EMTs
on the scene said Webster was breathing and had several bruises to her face.

Jimmie Neztsosie, Webster’s live-in boyfriend, was also at the home. He told police that he found
Webster hanging from a metal pole in a shed near the residence at about 5:15am. He said that he brought
her down and dragged her to the travel trailer. Neztsosie did not answer when asked why he took so long to
report the incident. Neztsosie appeared intoxicated and was arrested on the tribal charge of Criminal
Nuisance. He was booked into the Tuba City Detention Center.

Webster was taken to Flagstaff Medical Center where she was placed in the Intensive Care Unit and
placed on a ventilator. She had-injuries to her neck, a left temporal abrasion, numerous bruises to her arms
and legs and a cut to the back of her right knee.

Webster was interviewed. She stated that the last thing she remembered was drinking with Jimmie
Neztsosie and her friends, Stanley Neztsosie and Theresa Walker. She remembered Stanley and Theresa
leaving and did not remember anything after that. Webster said she attempted suicide eight years ago by
taking aspirin, but has not contemplated suicide since that time. Webster is living back with Neztsosie’s
family and is uncooperative with the investigation. After she was released from the hospital, she refused to
let SA Karceski take photos of her injuries and she did not want to speak with him.

Theresa Walker, one of the individuals Webster and Neztsosie were drinking with that evening, told
investigators Webster said “I want to hang myself.”
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Later that afternoon, Jimmie Neztsosie was interviewed by the FBI Agent and Navajo Nation
Criminal Investigators. He initially told them that he found Webster around 4:00am in the shack hanging
from arope. He said she was being supported by a rope around her neck which was secured to a ceiling
beam in the shack. Neztsosie claimed he took her down from the rope, wrapped her in a blanket and took
her inside. When confronted with discrepancies in his story, Neztsosie changed it. He told the Agent and
Investigators that he and Webster got into an argument because he believed Webster had been cheating on
him. The argument became heated and he punched Webster in the face with his fists about ten times. He
then got on top of Webster and began to choke her with his right hand. He stated that she tried to free
herself but eventually went limp and passed out. He said he then got off of her and kicked her in the rib
area approximately 3 times. He told the officers that he wanted to make it look like a suicide so he dragged
her to the shack, put a rope around her neck and hung her for approximately ten minutes. He then removed
the rope and carried her into the trailer wrapped in a blanket. He did not call for help. .

PLEA OFFER:

We are pffen'ng a plea to Assault with Intent to Commit Murder which will likely result in a
guideline range of 63-78 months. The reason for the plea offer is because the case rests almost entirely on
the unrecorded statement of the defendant.

The victim has attempted suicide in the past and a witness she was with the evening of the incident
says the victim said “I want to hang myself.” The evidence contradicting suicide is the prior incident of
abuse, the victim’s state of undress, the defendant’s delay in calling the police and the defendant’s
statement.

At trial the defendant will likely say the victim’s clothing came off when he was dragging her back
to the trailer and that he did not call the police because he was intoxicated and did not want to get into
trouble. Our best evidence is his statement. )

The statement was not recorded. The interview lasted about two hours and was documented in a 1}
page 302. The agent did not take notes during the interview, but rather, had the CI take notes. The
interview was conducted in English, but the investigators did not ask the defendant if he spoke English. He
appeared to answer appropriately, but was halting in his responses. The defendant now claims to need a
Navajo interpreter. I also recently learned that a Navajo speaking Cl came in part way through the -~
interview and spoke with the defendant in Navajo. The defendant apparently told that CI the same
information he told the Agent, but the fact there was an exchange in Navajo is not documented in any
report. The defendant was also not asked if he was under the influence of any substances.

These facts leave the Agent and Investigators vulnerable to cross-examination. An audio and/or
video recording of the statement would allow the jury to hear from the defendant’s own mouth what he did
to Ida Webster. The jury would be able to hear and see that the agents did not put words in the defendant’s
mouth, that the defendant understood English and that he was not intoxicated. They would also know
exactly what happened during that entire two hours of the interview, rather than being forced to rely on a
1 Y4 page summary of that interview.

In addition, the interview was conducted at the Tuba City Detention Center. This facility could be
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wired with audio and video equipment to allow surreptitious recording of the interviews.

Lastly, I discussed all of these issues with the Agent and Cls. They are all in favor of reuordmg
interviews, but are limited by FBI policy.

g
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United States Attorney’s Office
District of drizom

Memorandum

To: Paul Charlton, Pat Schneider, Joe Welty
From: Dyanne C. Greer

Subject:  Acquittal in U.S. v. Roger Harnison
Date: March 6, 2006

As you know, I tried this case last week in Prescott and the defendant was acquitted after a 2 day
trial and 4 1/2 hours of deliberation. The defendant was charged with Aggravated Sexual Abuse of a Minor
(digital penetration of a five year old, although it was charged as touching of the vaginal area, not through
the clothing, with an intent to abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of the
defendant). There were several issues in the case, but I believe that had the defendant’s statement (an
admission, not a confession) been taped, we would have had a better shot at a conviction.

The defendant had gone to junior high with the victim's mother and in February of 2005 they met
again at Basha's. They dated for a few weeks, and at the end of February, she had him come home with her
for two days. The second day the mother and the defendant left in the evening to go to the laundromat.
While they were gone, the 5 year old victim went upstairs, jumped on her 18 year old sister's bed and said
"ouch". The sister asked her what was wrong, and the victim was reluctant to say, but eventually told her
that Roger had put his finger inside of her. Angry, the sister sent her to bed and waited for Mom and the
defendant to come home. When they did, around 11:30 p.m., she told her mother, got mad at the defendant
and hit him; he denied the accusation, saying the victim was lying and left the house. Police were called,
and the officer spoke to Mom and the 18 year old, but not the victim (which was good) The next day the
child was taken to the doctor and the child disclosed fondling. The doctor found her to have a normal exam.
During the exam, the doctor learned that the child had made a previous accusation that an uncle had poked
her in the privates with a screwdriver (when she was 3). The doctor notified social services, who FAXed the
report to the F.B.I. The case was apparently not assigned for a few weeks, and SA Sherry.Rice made
arrangements for a forensic examination at Safechild in Flagstaff once she was assigned the case. That
interview took place on March 29, 2005. During that interview the child reluctantly disclosed digital
penetration, saying the defendant put his finger up under her pants and underpants. He also said Don't tell.
All of this had to be obtained W1th leading questions, as the child did not respond to open ended qucsnons
and even then her responses were one and two words.

SA Rice attempted to locate the defendant, and finally went to his home to interview him on May 5,
* 2005. She was accompanied by a Navajo palice officer. The interview took place at a picnic table outside
and lasted about an hour. The defendant denied initially, and blamed this 18 year old, who he said bribed
the victim to say what she said. SA Rice confronted him, asking if it could have been an accident. He then
stated that the victim had been crawling over his shoulders and began to fall. He tried to catch her and his
thumb accidentally went under her pants and underpants and penetrated her vagina. SA Rice considered that
statement a confession (I don't) and didn't confront him further, ending the interview. Her notes became an
issue in the case because the 302 contained quotes, while she failed to put quotes around the defendant’s
words in her notes when he made the admissions, although she had earlier used quotes around some of his
statements.
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Neither SA Rice nor the initial officer went to the scene (the initial officer remained outside), and
the clothing worn by the victim were never collected. Additionally, the mother continued to have intimate
relations with the defendant after the incident.

At trial during opening statement, we found out that the victim's grandfather and uncles had been at
the home the evening Mom’and defendant went to the laundromat, and that one of the uncles was a
convicted sex offender. The doctor testified that the normal exam was consistent with the history of
fondling and could be consistent with digital penetration. The victim was very reluctant to testify, and
initially disclosed over the clothes fondling (despite intensive pretrial prep and review of her previous
statement), which didn't help me. I was able to get her to disclose penetration but only by very leading
questions and the use of a teddy bear, as she was unable to say what he did to her. She did identify Roger as
the perpetrator. The victim's mother testified about her ongoing relationship and also testified that her older
daughter had promised the victim Burger King if she told her what was wrong when the victim made the
initial disclosure, although the 18 year old said this did not happen. This, of course, hurt because it matched
what the defendant said. SA Rice testified about the investigation and was asked about not taping. She
indicated it was FBI policy, but did agree that there is an exception if SAC approval is obtained, which she
did not do. She told me that because the interview was outside the tape would not have worked, but I
pointed out she could have done the interview in her vehicle (which many agents do if there is no other
private place to conduct the interview). She disagreed with that, saying her vehicle is caged. I also pointed
out that she didn't even attempt to get approval during the two months she was trying to reach the
defendant. She also did not have the defendant write out a statement, but testified she thought about it but
didn't do it. (In my opinion, a written staternent is not as helpful as the tape: it is too easy to argue that the
agent fed the words to the defendant).

The jury asked for transcripts of the victim and SA Rice, which tells me they were determining the
credibility of the victim and the reliability of the defendant's untaped statement. Of course, they did not get
these, being told to rely on their memory. The jury did not speak to me after the verdict (again, as is always
the case in Prescott, at least in my cases).

I have been prosecuting sex abuse cases since 1987, and over the years 1 have taught law
enforcement techniques to enhance the probability of conviction. As you know, I have also done forensic
interviews of sexually abused children in my past career as a pediatric social worker and have testified at
trials about such interviews..In my experience, one of the most important developments in winning these,
cases was law enforcement's taping of the defendant's statement. Defense attorneys will not attack a small
child directly, especially if the case is the victim's statement vs. the defendant's. Instcad, they will attack the
law enforcement officer claiming that they put words in the defendant’s mouth or skewed their report. The
defense’s ability to do so was severely hampered once statements were taped. They could no longer argue
that the defendant was led into making the statement (and if he was, we knew it from the outset of the case
and could judge if we could proceed). The defendant's words and phrasing often helped convict him, and
juries could see the defendant’s justifications and denials and judge his credibility. In this case, the
admission (actually an excuse) negated the specific intent necessary for conviction, but if the jury had heard
the defendant’s words, they could conceivably have determined how ludicrous the excuse really was, which
is more difficult when the agent is testifying to what she heard (especially when quotes were omitted). . Of
course, we do not know if that was the reason for the acquittal, or if the victim's initial testimony of over the

clothes fondling, the presence of a convicted sex offender or Mom's continuing to have contact with the
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defendant played a role.

‘While I cannot say a taped statement would have guaranteed a conviction, I firmly believe it would
have been a factor in our favor when the jury began deliberations. When you have a sex abuse case-where
credibility of the victim and the defendant is such a key element, especially when there is no physical
evidence (most cases), the jury should hear admissions and confessions in the defendant's own words, rather
than the agent's.

Please let me know if you need more information.
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Capitol Notes PHILADELPHIA -- The FBI loves using bugs and wiretaps to listen in

ggﬁ‘:&gz:s on crime suspects, but its skittishness about recording its own

Special Reports  interrogations may have cost it a case.
Flrst Amendment

A federal jury acquitted an investment banker this week of charges that
he lied to FBI agents during an interview, in part, jurors said, because
the only record of the bond trader’s allegedly false statements were the
scribbles of an agent with bad handwriting.

During the trial, the agent explained that the FBI, as a matter of policy,
bars agents from taping their interviews with witnesses and suspects.

Click herey "™ == _
'e‘" _ %‘-.; After the verdict, several jurors said they couldn't understand why.

o, _.. "We wouldn't have been here if they had a tape recorder at that
pust-gazette.com meeting," said jury foreman Harvey Grossman, an electrician.
Headlines _

by E-mail "We didn't kpow with certainty exactly what was asked,” said juror Patty .

Acri, a pharmacist. "My advice to the FBI would be to tape their

interviews."

The lack of a recording seemed especially glaring because of the nature
of the case.

The defendant, Denis Carlson, was one of a number of Philadelphia
businessmen questioned by the FBI after he was overheard speaking on

a wiretapped phone with Ronald A. White, a lawyer and Democratic
fund-raiser who allegedly was trying to buy influence with city officials.

http://www.post-gazette.com/pg/05037/453057.stm 3122006
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As part of the probe, agents tapped City Hall telephones, bugged White's
office and phones for nine months, and eventually installed a listening
device in the office of Philadelphia Mayor John F. Street.

Carlson was charged on the grounds that he made statcments to two FBI
agents that seemed to contradict things he said on the phonc to White
and others.

The case against him was largely based on recordings of those secretly
intercepted calls.

’

FBI spokeswoman Jerri Williams defended the bureau's decision not to ;
tape interviews.

The bureau's theory, she said, is that subjects in criminal cases tend to
clam up when they know their words are being recorded, either because
of nervousness or because they are afraid of being caught in a lie. They
.also get reluctant to change their stories, which can be a problem if they
started with a lie.

"We feel that it could be very chilling, very intimidating," Williams said.
"Sometimes, it's a journey for people to get to the truth. We have to
work our way in a very gentle, friendly way to get there."

The question -- to tape or not to tape -- has been an issue for a variety of
law enforcement agencies.

In 1998, the forewoman of a federal jury called FBI agents "arrogant"
for failing to use a tape recorder during a 9 1/2-hour interview with
Oklahoma City bombing defendant Terry Nichols. The lack of a
recording was one of the factors that left the jury undecided over
whether Nichols should get a death sentence.

Civil rights groups have pressured police to videotape interviews
routinely so that judges and juries can see interrogation tactics firsthand Today:
and don't have to rely on an officer's recollections. \, "

Illinois recently enacted a law requiring officers to tape all interrogations %
of murder suspects in response to concerns that some had been coerced T e
into confessing to crimes they did not commit.

D News:
. . . iolati

Places that mandate taping generally require it only when someone is go::g: :.

under arrest, not when officers are stil] in the field, as FBI agents were cars take
when they interviewed Carlson. Top Tenlli
o _ . D Opinio
Williams said requiring thousands of agents to carry pocket recorders Michael K
with them on assignments would be impractical. benefit de
O My Ger

For his part, Carlson said he was glad to be exonerated, and, after a week E:i?,ﬁé B

of listening to himself talk on wiretapped phone lines, wasn't anxious for | My Ge
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another chance to hear his voice on tape. Talk Abou
: Jemison
"I don't think I ever. want to hear a phone ring again," he said.
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U. S. Department of Justice

United States Attorney
District of Arizona

2 Renaissance Square (602) 514-7500
40 Nortlr Central Avenue, Suite 1200 FAX (602) 514-7670
Phoenis, Arizona 85004-4408 b

March 8, 2006

Honorable Paul J. McNulty

Acting Deputy Attomey General
United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Dear Mr. McNulty:

I write to ask that you allow the District of Arizona to go forward with a pilot program
that would, where reasonable, require agents to record confessions. [ attach to this request
my letter to all Special Agents in Charge in the District of Arizona which provides my
reasoning for this policy. (Exhibit1). That letter sets out the general rule for the recording
of confessions, either overtly or covertly at the discretion of the interviewing agency, and
clarifies that the rule does not apply where recording would be unreasonable.

For reasons outlined in my letter to the SACs, I feel strongly that we must have such .
a policy in place. In this letter, I wish to emphasize one additional reason in support of this
policy. Furthermore, while my proposed policy is directed at all federal agencies, it is the
FBI which has the only nationwide policy that I am aware of which discourages agents from
taping confessions. I will, therefore, focus most of this letter on issues dealing with the FBL.

As you know, in this District, the U.S. Attorney has sole jurisdiction for prosecuting
major crimes in Indian country. In Arizona we have 21 Indian reservations to whom we owe
a trust obligation to provide a fair system of justice. The FBI is the lead agency on most of
those reservations. FBI agents are bright, well trained individuals and we are, to a man and
woman, grateful for their dedication and hard work. But, because of the FBI's failure to tape
confessions, jurors acquit or we must plead down cases, that would otherwise be won, or
result in more severe sentences had the FBI recorded the confessions.
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I .provide the following cases for you as examples with the AUSAs’ supporting
memoranda attached as exhibits. In February 2005 a jury acquitted John Yellowman, who
ordered the execution of a Jesus Lopez-Rocha, a Native American, at FCI Phoenix.
Yellowman confessed to an FBI agent. Consistent with FBI policy, the agent did not record
the interview. In a post trial conversation with the jury, jurors informed the prosecutor that
they were unwilling to convict Yellowman based on a confession that was not recorded.

(Exhibit 2).

On September 1'5, 2005, a grand jury indicted Jimmie Neztsosie, a Navajo, with
Kidnaping, Assault with Intent to Commit Murder, Assault with a Dangerous Weapon, and
Assault Resulting in Serious Bodily Injury. The charges arose out of Neztsosie’s assault on
his live-in girlfriend, Ida Webster, that sent Ms. Webster to the intensive care unit. In an
interview that lasted approximately two hours, Neztsosie confessed to severely beating and
choking Ms. Webster. The guidelines, if convicted at trial, were 135 to 168 months. Ms. *-
Webster, as often happens, subsequently refused to cooperate with law enforcement. That
left the confession as our primary piece of evidence in support of the prosecution.
Consistent with FBI policy, the confession was not taped, and the two hour confession was
reduced to a one and a half page report written by the FBI agent. The AUSA was forced to
plead the case to a reduced charge which lowered the guideline range to 63 to 78 months.
(Exhibit 3).

On March 2, 2006, a jury acquitted Roger Harrison of Aggravated Sexual Abuse of
a Minor (digital penetration). Harrison had been accused of molesting the five year old child
of his girlfriend on the Navajo Reservation. The FBI agent who interviewed Harrison
obtained a statement in which Harrison admitted that his thumb may have “accidently”
penetrated the child’s vagina. Consistent with FBI policy, the admission was not taped. The
AUSA prosecuting the case states that she has been prosecuting sex abuse cases since 1987
and that in her experience, “one.of the most important developments in winning these cases
was law enforcement’s taping of the defendant’s statements.” Here the AUSA concluded
that, “While I cannot say a taped statement would have guaranteed a conviction, I firmly
believe it would have been a factor in our favor when the jury began deliberations. When -
you have a sex abuse case where the credibility of the victim and the defendant is such akey
element, especially whenthere is no physical evidence (most cases), the jury should hearthe — _
admissions and confessions in the defendant’s own words, rather than the agents.” (Exhibit
4).

I note, as well, that we do not seem to be the only District challenged by the FBI’s
policy, and aftach a news article reflecting an acquittal of an investment banker in a
Philadelphia trial. The jurors there are reported to have said the acquittal was based, in part,
on the FBI's failure to tape the defendant’s statement. (Exhibit 5).
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Finally, I ask that you consider one other aspect of the FBI policy that has created the
appearance of a disparate system of justice in our state. Police agencies in the State of
Arizona, from the smallest town to the largest city tape confessions. Thus, a murder or rape
committed in Phoenix, and investigated by the Phoenix Police Department will include 2
video taped confession where the defendant has made a statement. On the other hand, a case
involving a confessed murderer orrapist on Navajo, the nation’s largest reservation, will only
have a summarized report written by an FBI agent. This juxtaposition of policies can lead
to the conclusion that both Native American defendants and victims are denied a quality of
justice that those off of the reservation routinely receive.

I am grateful to you for your commitment to move on this issue expeditiously. For,
as long as the current policy remains on place, we risk additional acquittals, or greatly
reduced sentences. ’

Thank you again for your consideration of this request. Should you have any questions
regarding this matter, please do not hesitate to contact me.

Sincerely yours,

PAUL K. CHARLTON
United States Attorney
District of Arizona

cc:
Bill Mercer
Principle Associate Deputy Attorney General
Office of the Deputy Attomey General o

Michael Elston

Chief of Staff to the Deputy Attorney General
Office of the Attorney General
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, June 06, 2006 8:26 AM

To: Mercer, Bill (ODAG)

Subject: Re: Did our memo to the WG on recording statements of targets/witnesses go out this weeK?

Memo is out on witness recording. Responses due beginning of next week. Fbil says they
already responded to you a couple of weeks ago and will retransmit same memo.

Alice told me last night she'll have reorg chart at today's odag-crim div mtng

Sent from my BlackBerry Wireless Handheld

----- Original Message-----

From: Mercer, Bill (ODAG)

To: Tenpas, Ronald J (ODAG)

Sent: Tue Jun 06 05:35:00 2006

Subject: Re: Did our memo to the WG on recording statements of targets/witnesses go out
this weeK?

What's the stayis of this and Crim Div reorg?

Sent from my BlackBerry Wireless Handheld

————— Original Message~----

From: Mercer, Bill (ODAG)

To: Tenpas, Ronald J (ODAG)

Sent: Wed May 31 23:09:09 2006

Subject: Did our memo to the WG on recording statements of targets/witnesses go out this
weeK?

Sent from my BlackBerry Wireless Handheld
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Tuesday, June 08, 2006 9:05 AM
To: Mercer, Bill (ODAG)

Subject: Fw: Taping Confessions

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Valerie.Caproni@ic.fbi/gov
To: Tenpas, Ronald J (ODAG)

CC: Elaine.Lammert@ic.fbi.gov
Sent: Fri Jun 02 17:55:58 2006
Subject: RE: Taping Confessions

We had sent a memo to Bill Mercer a few weeks ago responding to thes
letter from the District of Arizona. We will dust 1t off and make sure
it fully responds to his proposal and then send it to you.

————— Original Message—-----

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@usdej.gov}
Sent: Friday, June 02, 2006 4:00 PM

To: Caproni, Valerie E.

Subject: FW: Taping Confessions

val:

Looks like we had the wrong e-mail address the first time. This bounced
back to me. Trying again.

Ron

From: Tenpas, Ronald J (CODAG)

Sent: Friday, June 02, 2006 2:55 PM

To: Group Listing; Caproni, Valerie; Charlton, Paul (USAAZ): Earp,

Mike (USMS); Favreau, Kevin; Finan, Robert (USMS): Hahn, Paul (USAZO):
Harrigan, Thomas M.; Hertling, Richard; Howard, Joshua (USANCW):
Jaworski, Thomas J.; Kenrick, Brian C.; O'Keefe, Fevin C.; Rowan,
Patrick (ODAG); Rowley, Raymond G.; Rybicki, James E; Sutton, Johnny K.
(USATXW); Wainstein, Kenneth (USADC); Wulf, David M.

Subject: Taping Confessions

Colleagues:

I have taken over shepherding this issue in ODAG, along with Senior
Counsel Mythili Raman, in the wake of the combined departures of Bob
Trono and Jim Rybicki. Attached you will find a proposal f{rom the
District of Arizona submitted to the Deputy Attcrney General, seek.ng
permission to operate a pilot program in the Distr:ict of Arizona in
which taping of interviews of investigatory targets wcould become the
presumptive norm, although with exceptions for certain circumstances.
Please provide any comments you have regarding this proposal tc me by
close of business, Tuesday, June 13. If there are comments, I would
appreciate it if component agencies could provide a single consolidated
response per agency/component -- i.e. one for FBI, cne for ATF, etc.

Ron
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Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Harrigan, Thomas M.
Sent: Tuesday, June 13, 2006 9:22 AM
To: Tenpas, Ronald J (ODAG)
Cc: Ciminelli, Michael L.; Landrum, Timothy J; Wing, Timothy D.
Subject: Taping Confessions/DEA's response
Attachments: tmp.htm; OE Memo1.doc
tmp.htm (691 B) OE Memol.doc (62 .
KB)
Ron:

Please find attached DEA's response. If you have any additional questions,
please do not hesitate to call. Thank you.

<<0E Memol.doc>>
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U. S. Department of Justice
Drug Enforcement Administration

www.dea.gov

MEMORANDUM

TO: Ronald J. T’enpas
Associate Deputy Attorney General
Department of Justice

FROM: Thomas Harrigan
: Chief of Enforcement Operations

SUBJECT: Proposal by United States Attorney’s Office. District of Arizona, for Mandatory
Recording of Interviews

Thank you for the opportunity to comment on behalf of the Drug Enforcement Administration
(DEA) on the proposal by the United States Attorney’s Office (USAO), District of Arizona, to issue
a District policy requiring Federal law enforcement agencies to record defendant interviews, entitled
“The Recording Policy.” While we understand and appreciate the USAO’s concerns in this area we
do not believe the proposed policy is necessary or practical.

First, there is no history or pattern of DEA defendant statements being suppressed, or DEA
defendants be acquitted in the District of Arizona as a result of DEA’s current policy which permits
but does not require recording of defendant interviews. Thus, speaking for DEA, we do not believe
the proposed policy is necessary.

Second, the proposed policy is overbroad by requiring recording of statements by “investigative

targets.” “Investigative targets” are defined in the policy as individuals for whom a law
- enforcement officer has “reasonable suspicion™ has committed a crime. By its own terms, the policy

is not limited to custodial interrogations. but to any interview of a subject when there is reasonable
suspicion of a crime. Reasonable suspicion is the standard for investigative or “Terry™ stops, so the
policy as currently drafted would require recording of interviews in non-custodial investigative
detention situations on the street. This requirement would be impractical if not impossible in the
myriad of situations encountered by DEA Special Agents and Task Force Officers, especially in
performing interdiction activities.

Third, although the policy contains an exception for cases “[w]here a taped statement cannot be
reasonably obtained”, there are no criteria or guidance provided on what is “reasonable.” Rather,
the decision is made on a case-by-case basis after the fact by individual AUSAs and their
supervisors. It is inevitable that different AUSAs will interpret and apply the reasonableness
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requirement differently. This lack of a uniform standard will make it difficult if not impossible tor
Agents to comply with the policy. Also. this is likely to lead to disputes between the USAO and law
enforcement agencies, and may also result in attempts to “AUSA-shop™ in an effort to direct a given
case to AUSAS or supervisors deemed more lenient in applying the exception to the recording
requirement.

Fourth, the policy requires recordings of the statements given by investigative targets for all
“[c]ases submitted to the United States Attorney s Office for the District of Arizona for prosecution
....” Thus, the policy suggests that the USAO would not accept for prosecution any case in which
the required recording(s) were not made. We do not believe it is proper for the USAO to reject a
meritorious prosecution—especially one involving a'serious or violent Federal crime—because
recordings of investigative targets have not been made. Rather, the USAO should consider all the
facts and circumstances in the case, and the available admissible evidence, in deciding whether to
accept a case for Federal prosecution.

Fifth, DEA does many multi-district investigations. Adoption of this policy by the District of
Arizona would make it very difficult to prosecute cases in the District of Arizona in which
investigative activity has been by DEA divisions in other districts. Conversely, there would also be
an adverse impact on multi-district cases prosecuted in other districts if defendant interviews are
recorded in Arizona but not elsewhere.

Sixth, although this policy should not confer any rights, privileges, or benefits on any criminal
defendant seeking to suppress his or her statement to law enforcement, see United States v. Caceres,
440 U.S. 741 (1979), it is likely that defendants will raise alleged violations of the USAQ policy in
seeking to suppress statements in pre-trial hearings, or in seeking acquittal at trial. At a minimum,
this risks introducing the policy requirements into criminal trials.

Seventh, the existence of this policy presents civil liability concerns. As an initial matter, the
failure to follow the policy, even if reasonable, will be admissible in civil litigation and will inject
an issue that would not otherwise be present. This is exacerbated by the lack of any guidelines in
the policy as to when exceptions to the recording requirement are reasonable, which is likely to lead
to issues in civil cases over whether the failure to record an interview in a given case was
“reasonable” under the USAO policy. More importantly, however, the existence of this policy may
preclude the United States from benefiting from the discretionary function exception in cases
brought pursuant to the Federal Tort Claims Act. At a minimum, however. in all civil cases, alleged
violations of the USAQ policy would be admissible against the United States and federal employees
in civil cases. '

In sum, rather than issuing the proposed policy. we believe that the USAQ should continue to
work cooperatively with management of the various Federal law enforcement agencies to address
the issue of recording interviews. Please feel free to contact me if you wish additional input on this
issue.
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Tenpas, Ronald J (ODAG)

From: Roque, Steve (USMS)

Sent: : Tuesday, June 13, 2006 12:54 PM

To: Tenpas, Ronald J (ODAG)

Cc: Finan, Robert (USMS): Auerbach, Gerald (USMS)
Subject: FW: Taping Confessions

Mr. Tempas,

The following is the United States Marshals T

to the U.S. Attorney's pilot project for taping confessions:
’

The United States Marshals Service (USt3) does not redqu:ire
mandatory taping of cell statements or "confessions" taken by izs
federal law enforcement agents. The USMS does not normally solicis
confessions to accomplish its investigative mission of tracking and
capturing fugitives. Interviews and questicning ci sources and
witnesses are the principal investigative technigques of the USMS, rather
than interrogation seeking confessions. Because the USM3 conducts mcst
investigations in the field, rather than in a cecntrolled static,
environment, recording devices are generally impractical investigative
tools in accomplishing the USMS mission. Occasionally, an indiwvidual
in USMS custody may confess to some other crime, but that confession is
usually spontaneous, and not in response ts any question by a USMS3
officer. Since the confessions made to USMS personnel are usually made
spontaneously in vehicles and other remote locations, recording devices
are not available.

Please contact me if you have any questions or reguire
additional information. Thank you.

Steve Rogque

United States Marshals Service
Office of General Counsel
(202) 307-9046

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 02, 2006 2:55 PM

To: Caproni, Valerie; Favreau, Kevin; Hertling, Richard; Rowan, Patrick
(ODAG) ; Rybicki, James E; Wulf, David M.; Wainsteir, Kenneth (USADZ):
Sutton, Johnny K. (USATXW); Rowley, Raymond G.; O'Keefe, Kevin C.;
Kenrick, Brian C.; Jaworski, Thomas J.; Howard, Joshua (USANIW);
Thomas.M.Harrigan@usdoj.gov; Hahn, Paul (USAEQ); F.nan, Robert (USMS);
Earp, Mike (USMS); Charlton, Paul (USAAZ); Group.Listinza@usdoj.gov
Subject: Taping Confessions

Colleagues:

I have taken over shepherding this issue in CDAG, along w:th Senior
Counsel Mythili Raman, in the wake of the combined departures of Bob
Trono and Jim Rybicki. Attached you will find a proposal from the
District of Arizona submitted tc the Deputy Attorney General, seeking
permission to operate a pilot program in the District of arizona in
which taping of interviews of investigatory targets would become the
presumptive norm, although with exceptions for certain circumstances.
Please provide any comments you have regarding this proposal to me by
close of business, Tuesday, June 13. If there are comments, I would
appreciate it if component agencies could provide a single consolidated
response per agency/component -- i.e. one for FBI, one for ATF, etc.
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Ron

<<Arizona proposal6.pdf>> <<Arizona proposall.pdi>> <<ari:zcna
proposal2.pdf>> <<Arizona proposal3.pdf>> <<krizonz proposali.pdf>>
<<Arizona proposal5.pdf>>

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305~4§43 (fax)
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Tenpas, Ronald J (ODAG)

From: Roque, Steve (USMS)

Sent: Tuesday, June 13, 2006 2:.05 PM
To: Tenpas, Ronald J (ODAG)
Subject: Taping Confessions - correction
Attachments: tmp.htm

£]
tmp.htm (2 KB)

Mr. Tenpas,

My earlier e-mail contained a typc in the respons
correct response:

Here is the

10

The United States Marshals Service (USMS) does not require
mandatory taping of all statements or "confessions" taken by its federal
law enforcement agents. The USMS does not normally solicit confessions
to accomplish its investigative mission of tracking and capturing
fugitives. Interviews and questioning of sources and witnesses are the
principal investigative techniques of the USMS, rather than
interrogation seeking confessions. Because the USMS conducts most
investigations in the field, rather than in a controlled static,
environment, recording devices are generally impractical investigative
tools in accomplishing the USMS mission. Occasionally, an individual
in USMS custody may confess to some other crime, but that confession 1is
usually spontaneous, and not in response to any question by a USMS
officer. Since the confessions made to USMS personnel are usually made
spontaneously in vehicles and other remote locations, recording devices
are not available.

Sorry for the confusion.

Steve Roque

United States Marshals Service
Office of General Counsel
(202) 307-9046
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Tenpas, Ronald J (ODAG)

From: Murphy, Rich (USAIAN)
Sent: Tuesday, June 13, 2006 6:22 PM
To: Tenpas, Ronald J (ODAG)
Ce: Hahn, Paul (USAEQ)
Subject: RE: Taping Confessions
Attachments: tmp.htm

tmp.htm (6 KB) ,

Ron ~--

Paul forwarded your e-mail to me and I ciszculated it tc the Crim:inal
Chiefs Working Group for response.

The Criminal Chiefs that replied (abcu: €) were unan:imously in favcr
of Arizona's proposal.

Qur group has met with the FBI wltblﬂ ~he past vyear con this issue.
I think it is safe to say that there is strong sentiment within the
group, and among criminal chiefs nationally, tha: there shoulid much
wider, if not regular, use of recording equipment to document
confessions and certain witness interviews.

I received no specific substantive comments tc the Arizcna proposal.

Best regards ---

Rich Murphy

From: Hahn, Paul (USAEQ)

Sent: Friday, June 02, 2006 1:59 PM
To: Murphy, Rich (USAIAN)

Subject: FW: Taping Confessions

FYI. Comments are due by COB, Tuesday June 1?. Please send any
comments by Monday, June 12, as Ron wants coordina:
great weekend.

Paul

From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 02, 2006 2:55 PM

To: Caproni, Valerie; Favreau, Kevin; Hertling, Pichard:; Rowan, Patrick
(ODAG); Rybicki, James E; Wulf, David M.; Wainsteir, Fenneth (USADC):
Sutton, Johnny K. (USATXW); Rowley, Raymond G.; C'Feefe, Kevin C.:
Kenrick, Brian C.; Jaworski, Thomas J.; Howard, Jcshua (USANCW);
Harrigan, Thomas M.; Bahn, Paul (USAREQ); F:inar, kzbert (U3SMS): Earp,
Mike (USMS); Charlton, Paul (USAAZ); Group Listing

Subject: Taping Confessions B

Colleagues:

I have taken over shepherding this issue in ODAG, along with Senior
Counsel Mythili Raman, in the wake of the combined departures of Bob

1
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Trono and Jim Rybicki. Attached you will find & preopcsal fron the
District of Arizona submitted to the Deputy Attorney Gsneral, ssshing
permission to operate a pilot program ir the District of Arizsna irn
which taping of interviews of investigatcry targats would become the
presumptive norm, although with excepticns Izr certair circumstances.
Please provide any comments you have regzard:nz =i:is gproposal o ome by
close of business, Tuesday, June 13. I there are somments, I woulld
appreciate it if component agencies could provids a singles coneclidated
response per agency/component -- i.e. oneg fzr FEI, Zne Ifor ATE, =t
Ron

<<Arizona proposalé.pdf>> <<Arizona progrosall.pi: AT LTI
proposal2.pdf>> <<Arizona proposall.pdf>» <<irizcna proposali.pdis

<<Arizona proposalS5.pdf>>

Ronald J. Tenpas

Assoclate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washingten, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, June 14, 2006 6:51 PM

To: Mercer, Bill (ODAG)

Subject: RE: Taping Confessions

Fbi sent something over in hard copy. HMarshals alsc I othink tnat's 1t &t this point but

need to double-check my e-mails.
Ron

————— Original Message-----

From: Mercer, Bill (ODAG) ‘

Sent: Wednesday, June 14, 2006 6:36 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Taping Confessions

Still haven't seen it.

Has the deadline for comments passed? If so, whe have we heard frem?

Sent from my BlackBerry Wireless Handheld

----- Original Message-----
From: Tenpas, Ronald J (ODAG)
To: Mercer, Bill (ODAG)

Sent: Tue Jun 06 09:05:02 2006
Subject: Fw: Taping Confessions

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Valerie.Caproni@ic.fbi.gov
To: Tenpas, Ronald J (ODAG)

CC: Elaine.Lammert@ic.fbi.gov
Sent: Fri Jun 02 17:55:58 2006
Subject: RE: Taping Confessions

We had sent a memo to Bill Mercer a few weeks ago responding to the
letter from the District of Arizona. We will dust 1t 2ff and make sure
it fully responds to his proposal and then send 1t tc you.

————— Original Message-----

From: Ronald.Tenpas@usdoj.gov [mailto:Rcnald.Tenpastusdzj.gov]
Sent: Friday, June 02, 2006 4:00 PM

To: Caproni, Valerie E.

Subject: FW: Taping Confessions

val:

Looks like we had the wrong e-mail address the first time. This bounced
back to me. Trying again.

Ron

From: Tenpas, Ronald J (ODAG)
Sent: Friday, June 02, 2006 2:55 PM
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To: _Group Listing; Caproni, Valerie; Charlton, Paul (USA
Mike (USMS); Favreau, Kevin; Finan, Robert (USMS); Hahn, Pa
Harrigan, Thomas M.; Hertling, Richard; Howard, Joshua (USANCW);
Jaworski, Thomas J.; Kenrick, Brian C.; O'Kesfe, !-‘avih C.: Rowan,
Patrick (ODAG); Rowley, Raymond G.; Rybicki, James Z; Sutton, Johnny
(USATXW); Wainstein, Kenneth (USADC); Wuli, Dawvid M.

Subject: Taping Confessions

Colleagues:

I have taken over shepherding this issue in CDAG, along with Senicr
Counsel Mythili Raman, in the wake of the combined departur=s of Bob
Trono and Jim Rybicki. Attached you will find 2 proposal from the
District of Arizona submitted to the Deputy Attorne. Ganeral, seeking
permission to operate a pilot program in the District of Arlzona in
which taping of interviews of investigatory targsts would become the

presumptive norm, although with exceptions feor certain v‘ryumstances.
Please provide any comments you have regarding this propcsal to me by
close of business, Tuesday, June 13. If there are comments, I would

appreciate it if component agencies could provide a single consolidated

response per agency/component -- i.e. one for FBI, one for ATF, etc.

Ron

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)

K.

DAGO00001942



Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Wednesday, June 14, 2006 6:36 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Taping Confessions

Still haven't seen it.

Has the deadline for comments passed? II sz, who have we hsard frzom?

----- Original Message-=----
From: Tenpas, Ronald J (ODAG)
To: Mercer, Bill (ODAG)

Sent: Tue Jun 06 09:05:02 2006
Subject: Fw: Taping Confessions

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Valerie.Caproni@ic.fbi.gov
To: Tenpas, Ronald J (ODAG)

CC: Elaine.Lammert@ic.fbi.gov
Sent: Fri Jun 02 17:55:58 2006
Subject: RE: Taping Confessions

We had sent a memo to Bill Mercer a few weeks ago responding to the
letter from the District of Arizona. We will dust it off and make sure
it fully responds to his proposal and then send it to you.

————— Original Message-----

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpasfusdo]j.gov]
Sent: Friday, June 02, 2006 4:00 PM

To: Caproni, Valerie E.

Subject: FW: Taping Confessions

Val:

Looks like we had the wrong e-mail address the first time. This bounced
back to me. Trying again.

Ron

From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 02, 2006 2:55 PM

To: Group Listing; Caproni, Valerie; Charlton, Paul (USAAZ); Earp,

Mike (USMS); Favreau, Kevin; Finan, Robert (USMS); Hahn, Paul (USAEQ);
Harrigan, Thomas M.; Hertling, Richard; Howard, Joshua (USANCW);
Jaworski, Thomas J.; Kenrick, Brian C.; O'Keefe, Kevin C.; Rowan,
Patrick (ODAG); Rowley, Raymond G.; Rybicki, James E; Sutton, Johnny FE.
(USATXW); Wainstein, Kenneth (USADC); Wulf, David M.

Subject: Taping Confessions

Colleagues:
I have taken over shepherding this issue in ODAG, along with Senior

1
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Counsel Mythili Raman, in the wake ¢f the comiined departurss oI EBob
Trono and Jim Rybicki. Attached you will find & rrogosal Zrom the
District of Arizona submitted to the Deput, Attorney Gen=sral, seskinyg
permission to operate a pilot program in the T:istri2t of Arizona in
which taping of interviews of investigatcry Tarcets wiald become the
presumptive norm, although with exceptions (v rortzir Cirrurmstances
Please provide any comments you have regari:irs =l H T S ok
close of business, Tuesday, June 13. If thero ax. =304 IowIuld
appreciate it if component agencies could provias o finTis TInsolldalw
response per agency/component ~- i.e. cns I.r FLI, e rI: ATF, =10
Ron
Ronald J. Tenpas
Assoclate Deputy Attorney General
Department of Justice
950 Pennsylvania Avenue, N.W.
Room 4216
Washington, D.C. 20530
(202) 514-3286 / (202) 305-4343 (fax)

2
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Thursday, June 15, 2006 9:24 AM

To: Mercer, Bill (ODAG)

Cc: Raman, Mythili (ODAG)

Subject: RE: Taping Confessions

Deadline has passed -- all components -- FEI, IZi, ATF, i r:r Th:iots have
weighed in. Mythili is summarizing respcnses for your a2 w . aws this 1s
an expedite to try and close out befere wyour spartur

----- Original Message-----

From: Mercer, Bill (ODAG)

Sent: Wednesday, June 14, 2006 6:36 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Taping Confessions

Still haven't seen it.

Has the deadline for comments passed? If so, who have we heard from?

Sent from my BlackBerry Wireless Handheld

————— Original Message-----
From: Tenpas, Ronald J (ODAG)
To: Mercer, Bill (ODAG)

Sent: Tue Jun 06 09:05:02 2006
Subject: Fw: Taping Confessions

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Valerie.Caproni@ic.fbi.gov

To: Tenpas, Ronald J (ODAG)

CC: Elaine.Lammert@ic.fbi.gov

Sent: Fri Jun 02 17:55:58 2006 -
Subject: RE: Taping Confessions

We had sent a memo to Bill Mercer a few weexs agrc responding <o the
letter from the District of Arizona. We will dust :: !¢ and make sure
it fully responds toc his proposal and then send i1t to you.

————— Original Message—-----

From: Ronald.Tenpas@usdoj.gov [mailto:Renald.Tenpastusdoi.acw)
Sent: Friday, June 02, 2006 4:00 pPM

To: Caproni, Valerie E.

Subject: FW: Taping Confessions

Val:

Looks like we had the wrong e-mail address the first time. This bounced
back to me, Trying again.

Ron
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From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 02, 2006 2:55 PM

To: Group Listing; Caproni, Valerie; Charltcr, Faul (USAARI);
Mike (USMS); Favreau, Kevin; Finan, Robert (!
Harrigan, Thomas M.; Hertling, Richard; How
Jaworski, Thomas J.; Kenrick, Brian C.; < ETRAD I
Patrick (ODAG); Rowley, Raymond G.; Rybick ;odutToon chony .
(USATXW); Wainstein, Kenneth (USADC); Wwul:, o

Subject: Taping Confessions

Faul (US:

Colleagues:

I have taken over shepherding this issu= :n QUA7, al-nz wiin S<nutr
Counsel Mythili Raman, in the wake of ths comriined depirturses z: bok
Trono and Jim Rybicki. Attached you will find & preopcesal from ths
District of Arizona submitted to the Deputy Attcrney General, sesking
permission to operate a pilot program in the District of Arizona in
which taping of interviews of investigatory taraets would becoms the
presumptive norm, although with excepticns fcr certain circumszances.
Please provide any comments you have regarding this propssal to me by
close of business, Tuesday, June 13. 1If there are comments, . would
appreciate it if component agencies could provide a sinale consolidated
response per agency/component -- i.e. one for FBI, cne for ATF, etc.

Ron

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Thursday, June 15, 2006 9:33 AM
To: Tenpas, Ronald J (ODAG)

Cc: Raman, Mythili (ODAG)

Subject: Re: Taping Confessions

Many thanks.

Sent from my BlackBerry Wireless Handheld

’

————— Original Message-----
From: Tenpas, Ronald J (ODAG)
To: Mercer, Bill (ODAG)

CC: Raman, Mythili (ODAG)
Sent: Thu Jun 15 09:23:48 2006
Subject: RE: Taping Confessions

Deadline has passed -- all components -- FBI, DEA, ATF, Marshals -- plus Crim Chiefs have
weighed in. Mythili is summarizing responses for your and DAG review. She knows this is
an expedite to try and close out before your departure.

————— Original Message-----

From: Mercer, Bill (ODAG)

Sent: Wednesday, June 14, 2006 6:36 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Taping Confessions

Still haven't seen it.

Has the deadline for comments passed? If so, who have we heard from?

Sent from my BlackBerry Wireless Handheld

----- Original Message-----
From: Tenpas, Ronald J (ODAG)
To: Mercer, Bill (ODAG)

Sent: Tue Jun 06 09:05:02 2006
Subject: Fw: Taping Confessions

Sent from my BlackBerry Wireless Handheld

----- Original Message-----

From: Valerie.Capronif@ic.fbi.gov
To: Tenpas, Ronald J (ODAG)

CC: Elaine.Lammert@ic.fbi.gov
Sent: Fri Jun 02 17:55:58 2006
Subject: RE: Taping Confessions

We had sent a memo to Bill Mercer a few weeks ago responding to the

letter from the District of Arizona. We will dust it off and make sure
it fully responds to his proposal and then send it to you.
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From: Ronald.Tenpas@usdoj.gov [mailtc:Ronald.Tenpastusdcj.gov;
Sent: Friday, June 02, 2006 4:00 PM

To: Caproni, Valerie E.

Subject: FW: Taping Confessions

Val:

Looks like we had the wrong e-mail address ths I:irszt =~ime.
back to me. Trying again.

Ron

From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 02, 2006 2:55 PM

To: _Group Listing; Caproni, Valerie; Charlton, Paul (USAAZI); Earp,

Mike (USMS); Favreau, Kevin; ‘Finan, Robert (USMS); Hahn, Paul (JSAEQ);
Harrigan, Thomas M.; Hertling, Richard; Howard, Jcshua (USANCW);
Jaworski, Thomas J.; Kenrick, Brian C.; O'Keefe, Kevin C.; Rowan,
Patrick (ODAG); Rowley, Raymond G.; Rybicki, Jamess E; Sutton, Johnny F.
(USATXW) ; Wainstein, Kenneth (USADC); Wulf, David M.

Subject: Taping Confessions

Colleagues:

I have taken over shepherding this issue 1n ODAG, along with Senior
Counsel Mythili Raman, in the wake of the combined departures of Bob
Trono and Jim Rybicki. Attached you will find a proposal from the
District of Arizona submitted to the Deputy Attorney General, seeking
permission to operate a pilot program in the District of Arizona in
which taping of interviews of investigatory targets would become the
presumptive norm, although with exceptions for certain circumstances.
Please provide any comments you have regarding this proposal to me by
close of business, Tuesday, June 13. If there are comments, I would
appreciate it if component agencies could provide a single consoclidated
response per agency/component -- i.e. one for FBI, one for ATF, etc.

Ron

Ronald J. Tenpas

Assoclate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Raman, Mythili (ODAG)

Sent: Thursday, June 15, 2006 10:15 AM
To: Tenpas, Ronald J (ODAG)
Subject: RE: Taping Confessions

When is Bill's departure?

————— Original Message-----

From: Tenpas, Ronald J (ODAG)

Sent: Thursday, June 15, 2006 9:24 AM
To: Mercer, Bill (ODAG)

Cc: Raman, Mythili (ODAG)

Subject: RE: Taping Confessions

Deadline has passed -- all components ~-- ¥B8I, [DEZ, ATF, Marshals -- pius CTram Chiefs have
weighed in. Mythili is summarizing responses 1z: ycour and DAG review. Ine knows this is
an expedite to try and close out before your departure

————— Original Message-~----

From: Mercer, Bill (ODAG)

Sent: Wednesday, June 14, 2006 6:36 PM
To: Tenpas, Ronald J (ODAG)

Subject: Re: Taping Confessions

Still haven't seen it.

Has the deadline for comments passed? 1If so, wht have we heard from?

Sent from my BlackBerry Wireless Handheld

————— Original Message-----
From: Tenpas, Ronald J (ODAG)
To: Mercer, Bill (ODAG)

Sent: Tue Jun 06 09:05:02 2006
Subject: Fw: Taping Confessions

Sent from my BlackBerry Wireless Handheld

————— Original Message-—----

From: Valerie.Caproni@ic.fbi.gov
To: Tenpas, Ronald J (ODAG)

CC: Elaine.Lammert@ic.fbi.gov
Sent: Fri Jun 02 17:55:58 2006
Subject: RE: Taping Confessions

We had sent a memo to Bill Mercer a few weeks aa. responding tc the
letter from the District of Arizona. We will dust i° 2ff and make sure
it fully responds to his proposal and then send 1t tz you.

————— Original Message-~--~—-

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald.Tenpas@usdsi.gov)
Sent: Friday, June 02, 2006 4:00 PM

To: Caproni, Valerie E.

Subject: FW: Taping Confessions
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Looks like we had the wrong e-mail addres
back to me. Trying again.

[SROTORES < Y

Ron

From: Tenpas, Ronald J (ODAG)
Sent: Friday, June 02, 2006 2:55 PM

To: Group Listing; Caproni, Valerie:;

Mike (USMS): Favreau, Kevin; Finan, Fob
Harrigan, Thomas M.; Hertling, Richard;
Jaworski, Thomas J.; Kenrick, Brian C.;

Patrick (ODAG); Rowley, Raymond G.; Ryb: mes E; fuzwcn, JSohnny
(USATXW); Wainstein, Kenneth (USADC); Wul:f, Zavid !

Subject: Taping Confessions

Colleagues:

I have taken over shepherding this issue in ODAG, alecns with Senic
Counsel Mythili Raman, in the wake of the combined departures <f B
Trono and Jim Rybicki. Attached you will find a proposal from the
District of Arizona submitted to the Deputy Attorney Generali, seeking
permission to operate a pilot program in the District of Arizona in
which taping of interviews of investigatory targets would become the
presumptive norm, although with exceptions for certair circumstances.
Please provide any comments you have regarding this proposael 1o me by
close of business, Tuesday, June 13. If there are comments, I would
appreciate it if component agencies could provide a single consclidated
response per agency/component -- i.e. one for FBI, one for ATF, etc.

O

O

b

Ron

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Charlton, Paul (USAAZ)

Sent: Thursday, June 15, 2006 1:42 PM
To: Tenpas, Ronald J (ODAG)
Subject: RE: Taping Confessions
Attachments: tmp.htm

tmp.htm (3 KB)

14
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14
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47

’ N ) 1
Ron - Any responses to date? Are we Zlezred t: tarke th
Paul

From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 02, 2006 11:55 AM

To: Caproni, Valerie; Favreau, Kevin; Hertling, Richard; Rowan, Patrick
(ODAG) ; Rybicki, James E; Wulf, David M.; Wainsteirn, Fenneth (USACZ):
Sutton, Johnny K. (USATXW); Rowley, Raymond G.; O'Keefe, Kevin C.;
Kenrick, Brian C.; Jaworski, Thomas J.; Howard, Joshua (USANCTW);
Harrigan, Thomas M.; Hahn, Paul (USAREQ): Finarn, Robert (USM3); Earp,
Mike (USMS); Charlton, Paul (USAAZ); _Grcup Listing

Subject: Taping Confessions

Colleagues:

I have taken over shepherding this issue in ODAG, along with Senicr
Counsel Mythili Raman, in the wake of the combined departures of Bocb
Trono and Jim Rybicki. Attached you will find a proposal from the
District of Arizona submitted to the Deputy Attorney General, seeking
permission to operate a pilot program in the District ¢f Arizona in
which taping of interviews of investigatory targets wculd become the
presumptive norm, although with exceptions for certain circumstances.
Please provide any comments you have regarding this proposa. ¢ me by
close of business, Tuesday, June 13. 1If there are comments, I would
appreciate it if component agencies could provide a single consclidated

response per agency/component -- i.e. one for FEI, cne for ATF, etc.
Ron
<<Arizona proposal6.pdf>> <<Arizona preoposall.pdi-- <<arizona

proposal2.pdf>> <<Arizona proposal3.pdf>> <<Ar:zona rroposald.pdf->
<<Arizona proposalS5.pdf>>

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)
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Tenpas, Ronald J (ODAG)

From: Raman, Mythili (ODAG)

Sent: Friday, June 16, 2006 4:22 PM
To: Tenpas, Ronald J (ODAG)
Subject: RE: Recording Confessions memo
Attachments: summary memo.wpd

I've attached the draft for your review/edits. For the sake of full disclosure, my view on this issue really springs from my
own experiences as a prosecutor -- i.e., although | have generally not liked recorded statements in my cases. | have had
several cases in which the agents and | decided to record a post-arrest statement based on the unique circumstances.
That's why | think it should be left to the discretion of each agent without the Dept weighing in on whether recording is
presumptively good or presumptively bad. Welcome any edits/changes/thoughts and slashing of extra words.

summary
memo.wpd (28 KB)

From: Tenpas, Ronald J (ODAG)

Sent: Friday, June 16, 2006 3:38 PM
To: Raman, Mythili (ODAG)
Subject: RE: Recording Confessions memo

Yes, let me see it (not b/c you come out differently but b/c maybe | will have a useful thought or two).

Ron

From: Raman, Mythili (ODAG)

Sent: Friday, June 16, 2006 2:59 PM
To: Tenpas, Ronald J (ODAG)
Subject: Recording Confessions memo

Do you want to take a look before | send to Bill? | should be done with it soon. | wanted to flag this for you, bc | come out
differently than you probably do on the recommendation re whether to institute the Arizona pilot program
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On March 8, 2006, Paul Charlton. United States Attorney for the District of Arizona,
requested the Department’s permission to institute a pilot program that would require federal
investigative agencies in the District of Arizona to record confessions except where a recording
cannot be “reasonably obtained.” As noted below, the investigative agencies that have been asked
for their input on this proposal — FBI, DEA, ATF and USMS - are unanimously opposed to the
implementation of a recording policy, while the Criminal Chiefs Working Group strongly favors the
pilot program. Because the practicality and wisdom of recording confessions varies with every
investigation, I reccommend against instituting a pilot program that would create a presumption that
confessions should be recorded.

I. The USAQO’s Proposal to Implement a Pilot Proeram

A. The “Recording Policy”

The recording policy proposed by the U.S. Attorney's Office for the District of Arizona
provides as follows:

Cases submitted to the United States Attorney's Office for the District of Arizona for
prosecution in which an investigative target’s statement has been taken, shal/ include
a recording, by either audio or audio and video, of that statement. The recording
may take place either surreptitiously or overtly at the discretion of the interviewing
agency. The recording shall cover the entirety of the interview to include the advice
of Miranda wamings, and any subsequent questioning.... Where a taped statement
cannot reasonably be obtained the Recording Policv shall not applv. The
reasonableness of any unrecorded statement shall be determined by the AUSA
reviewing the case with the written concurrence of his or her supervisor.

(emphasis added). An “investigative target” is defined by the USAQ as “‘any individual interviewed
by a law enforcement officer who has reasonable suspicion to believe that the subject of the
interview has committed a crime.” '

Despite the mandatory language of the policy. Paul Charlton, in a letter to the investigative
agencies in Arizona, emphasized that the policy “does not adopt a rule that all custodial statements
at all times in all circumstances must be recorded. and does adopt an express exception precisely to
cover situations where obtaining a taped statement would not be practical.” Furthermore, he
emphasized that “there is no hard and fast rule under the Recording Policy that all statements in
every circumstance must be overtly recorded.” He did not, however, identify any specific examples
of what he viewed to be exceptions to the policy.

B. The USAQ’s Stated Reasons for Implementing the Pilot Program
In requesting that the pilot program be permitted to go forward in the District of Arizona,

USA Charlton has thoughtfully articulated a number of factors favoring such a policy, including that
(1) a recorded statement is the best evidence of what was said; (2) recordings would facilitate the
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admission of any statements and would save the government time-consuming pretrial litigation:
(3) recorded statements have a powerful impact on juries and are particularly important given that
jurors are well aware that electronic devices can be uny. effective and cheap: and (4) recording
confessions would enhance the government’s ability to obtain convictions, would ensure that agents
not be subject to unfair attack, would relieve agents of the need to take notes, thereby allowing them
to conduct more effective interviews, would allow agents to review the taped statements to look for
additional clues and leads, and would raise the public’s confidence in law cnforcement. He
additionally noted that the U.S. Attorney has sole jurisdiction for prosecuting major crimes in Indian
country, and because local police agencies in Arizona routinely tape confessions. the failure of the
FBI to record confessions — avhich, in his view. resulted in acquittals or less than desirable pleas in
at least three different cases prosecuted by his office — have created an unfair disparity between the
way that crime is treated in the Native American community and all other communities in Arizona.

II. Opposition to Proposed Recording Policy by Investigative Agencies

With the exception of the Criminal Chiefs Working Group. which expressed a strong
sentiment that there should be wider, if not regular, use of recording equipment to document
confessions and certain witness interviews, all other agencies whose input was sought uniformly
oppose the proposed recording policy. (The Criminal Chiefs Working Group did not articulate any
reasons for its position beyond the reasons stated by Paul Charlton and did not suggest any
substantive changes to the Arizona policy.) Although some ofthe investigative agencies’ criticisms
and concerns are focused on Arizona’s particular proposal, most of the criticisms concern the
implementation of any one-size-fits-all recording policy.

A, FBI

Under the FBI’s current policy, agents may not electronically record confessions or
interviews, openly or surreptitiously, unless authorized by the Special Agent in Charge (“SAC”).
In reaffirming that policy in a memorandum issued to all field offices on March 23, 2003, the FBI
noted that (1) the presence of recording equipment might interfere with and undermine a successful
“rapport-building interviewing technique™; (2) FBI agents have only faced occasional, and rarely
successful, challenges to their testimony: (3) “perfectly lawful and acceptable interviewing
techniques do not always come across in recorded fashion to law persons as a proper means of
obtaining information from defendants™; (4) the need for logistical and transcription support would
be overwhelming if all FBI offices were required to record most confessions and statements; and
(5) a mandatory recording policy would create obstacles to the admissibility of lawfully obtained
statements which, through inadvertence or circumstances beyond the control of the interviewing
agents, could not be recorded. Despite the presumption in the FBI policy that most confessions are
not to be recorded, the policy also expressly anticipates that recording would be prudent in some
situations, and accordingly gives each SAC the authority and flexibility to permit recording if she
or he deems it advisable.

The FBI opposes Arizona’s proposed recording policy primarily because the existing FBI
policy, in its view, already gives SACs flexibility to authorize the recording of statements, as
evidenced by the FBI Phoenix Division’s internal policy of recording interviews of child sex victims
and by its decision in many cases (including in Indian country cases), to record statements of targets
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or defendants. The FBI, in opposing the recording policy. also takes issue with Paul Charlton’s
description of three failed prosecutions that the USAQ attributed to the FBI's failure to record a
confession; in each of those three instances. the FBI points out several other factors that contributed
to the less than desirable results. More significantly, the FBI contends that the vast majority of
Indian country cases result in convictions.

B. DEA

The DEA’s current policy is to permit, but not require. the recording of defendant interviews.
In voicing its strong opposition to the proposed pilot program. the DEA describes that the proposal
is neither necessary nor practical. Among other things, the DEA notes that there is no history or
pattern of the DEA’s recording policy resulting in the suppression of defendants” statements or
acquittals. Additionally, the DEA notes that given the number of multi-district investigations that
it and other agencies conduct, the adoption of a recording policy by one district would make it
extremely difficult for agents operating in other divisions to conduct multi-district investigations that
involve the district that requires recording. Moreover, the DEA, like the FBI, notes the likelihood
that a violation of the USAO recording policy could lead to suppression or acquittals in cases in
which a confession was not recorded, even where the confession was otherwise obtained lawfully.
The DEA additionally notes that, at the very least, the failure of an agent to follow the recording
policy would be admissible in civil litigation and could adversely affect the agencies’ ability to
invoke the discretionary function exception in cases brought under the Federal Tort Claims Act.

Additionally, the DEA expressed specific concemns about the particular policy proposed by
the USAO in Arizona. First, the DEA notes that the recording policy, which anticipates the
recording of statements of all “investigative targets,” is overbroad, as the recording requirement
would be triggered during even routine interdiction or other Terry stops. Additionally, the DEA
notes that because the USAQO’s policy provides no guidance as to what constitutes a “‘reasonable”
reason for not recording a statement, AUSAs and their supervisors might engage in after-the-fact
second-guessing of decisions made by the agents, which may result in disputes between the agencies
and USAO and “AUSA shopping.” Additionally, the DEA notes that the proposed Arizona policy
would allow the USAOQ to decline to prosecute an otherwise meritorious case just because recordings
were not made, rather than considering all the facts and circumstances in the case (including all
admissible evidence), in deciding whether to accept a case for prosecution.

C. ATF

The current policy of the ATF is not to require electronic recording, but instead to leave the
decision about whether to record to the discretion of the individual case agent. In making that
decision, the case agent may confer with supervisors and the USAO.

In voicing its opposition to Arizona’s proposed pilot program, the ATF states that the
Department should not promulgate a one-size-fits all approach to interrogation. Among other things,
the ATF expressed concern that (1) a suspect may “play™ to the camera or be less candid;
(2) utilizing “covert” recordings would not eliminate the problem of “playing” to the camera or
withholding information, because the fact that an agency is covertly recording confessions would
become public after the first trial at which such a recording is played; (3) juries may find otherwise
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proper interrogation techniques unsettling: (4) suspects may confess while being transported to a
place where an interrogation is to take place: (3) mandatory recording raises a host of logistical
questions, including questions about retention:storage of recordings and what to do n the event of
an equipment malfunction; (6) the costs of supporting such a pilot program, including purchasing
recording equipment and securing transcription services, would be enormous: (7) the mandatory
language of the Arizona proposal leaves no discretion to agents on the field: (8) any benefits that
may result from recording confessions would come at the expense of limiting the flexibility of
agents to make the determination of the proper course of conduct depending on the particular
situation; and (9) the recording policy would hampertask force investigations where federal charges
are brought in jurisdictions in which local law enforcement officers do not electronically record
confessions.

D. USMS

The USMS does not currently require taping of confessions and, indeed, the USMS notes
that it does not normally solicit confessions to accomplish its mission of tracking and capturing
fugitives. The USMS’s opposition to a recording policy is based primarily on the impracticality of
taping in carrying out its mission. Among other things, the USMS notes that because it conducts
most of its interviews in the field, rather than in a controlled environment, recording is generally
impractical. Additionally, the USMS notes that even when a defendant does confess to a crime
while in USMS custody, that confession is usually spontaneous and not in response to any question
posed by a USMS officer, and is usually made in vehicles or other remote locations where recording
is not available.

III. Recommendation

I recommend that the Department not authorize a mandatory recording policy, even one
which, like the one proposed by the USAO in Arizona. anticipates exceptions for situations in which
recording may not be reasonable. I would also recommend against instituting a pilot program to test
such a recording policy, as such a program would not provide the Department with any useful
measures of success that could be extrapolated to other districts.

As an initial matter, it is abundantly clear that reasonable people - including very
experienced investigators — can and do differ in their views about the use and efficacy of recording
in any particular circumstance. The Department should acknowledge that different investigations
and circumstances warrant different approaches to tape recording, and accordingly leave that
decision to the discretion of the agents in the field, who should be encouraged to consult with their
immediate supervisors and USAOs. The FBI policy, which allows only the SAC to institute
“exceptions” to the no-recording policy, creates. in my view, the improper presumption that tape
recording ordinarily should not be used. Conversely, the Arizona rule creates the improper
presumption that recording ordinarily should be used. There is no reason, from a law enforcement
perspective, for the Department to make an across-the-board determination about such a fact-specific
decision or formalize a view that recording is presumptively sound or presumptively unsound.

The problems identified by the USAO in Arizona in formulating its recording proposal -
such as the inadequacy of agents’ reports documenting confessions — are not reported to be
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widespread, and isolated acquittals in the District of Arizona should not, in my view, lead the
" Department to institute a policy that could hamper multi-district investigations and task force
investigations. Absent evidence that many or most cases involving unrecorded confessions result
in acquittals, there is simply an insufficient basis to impose any particular practice on all
investigative agents around the country.’

Although one could reasonably argue that a pilot program could be instituted to study
whether recording “works,” a pilot program in one district will not give the Department any useful
measures of success. Measuring the success of such a program by, for example, evaluating the
number of acquittals, convictions, guilty pleas or lengths of sentences, would not be helpful because,
as seen by the competing views of the FBI and USAQ in the District of Arizona, reasonable people
can disagree as to the factors that lead to an acquittal or other unfavorable result. Additionally, the
problem of usefully extrapolating the experience of one district to another district is amplified by
the fact, as noted by the FBI, that there are numerous variables involved in how and where to
institute such a pilot program. For example, should the district be one in which the local and state
agencies record interrogations? Should the district be large or small? Should there be two offices
selected so that one can operate as a “control™ Should the selected district be one in which there
are many prosecutions under the Assimilated Crimes Act? Should all target interviews be recorded
or only those involving certain serious felonies? Should the recordings be surreptitious or overt?
Given these variables and the resulting unlikelihood that the experience of one district could be
usefully extrapolated to others, the disruption to multi-district and task force investigations that
could result from the implementation of a pilot program — not to mention the expense of instituting
such a program — is not, in my view, worth the potential benefit.

IV.  Summary

Given the numerous, legitimate reasons for either recording or not recording a particular
target’s statements in any particular case, the Department should refrain from instituting a policy
that either creates the presumption that recording is necessary and warranted (like the Arizona
policy) or creates the presumption that recording is unnecessary or dangerous (like the FBI policy).
I therefore recommend that the Department not authorize the USAQ's request to initiate a pilot
program. I would also recommend that the Department encourage its investigative components to
leave the case-specific decision about whether to record a statement in any particular circumstance
to the discretion of each agent, in consultation with his or her supervisor and assigned prosecutor.

' The USAQ’s proposed policy does not appear to be limited to the Department and

would presumably apply to investigative agencies such as ICE and USPIS.
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Uad. UTPAL LHICAIL UL JUuDiew _.‘,‘_ —

Office of the Deputy Attorney General

Washington, DC 20530

June 20, 2006

MEMORANDUM

’

TO: William Mercer
Principal Associate Deputy Attorney General
Office of the Deputy Attorney General

FROM: Mythili Raman SO

Senior Counsel to the Deputy Attorney General
Office of the Deputy Attorney General

SUBJECT: District of Arizona request to implement recording of confessions.

On March 8, 2006, Paul Charlton, United States Attorney for the District of Arizona,
requested the Department’s permission to institute a pilot program that would require federal
investigative agencies in the District of Arizona to record confessions except in instances where a
recording cannot be “reasonably obtained.” As noted below, the investigative agencies that have
been asked for their input on this proposal — FBI, DEA, ATF and USMS - are unanimously
.opposed to the implementation of a recording policy, while the Criminal Chiefs Working Group
strongly favors the pilot program. For the reasons stated below, I recommend that the
- Department disapprove the request for the pilot program.

1. The USAQO’s Proposal to Implement a Pilot Program

A. . The “Recording Policy”

The recording policy proposed by the U.S. Attorney's Office for the District of Arizona
provides as follows:

Cases submitted to the United States Attorney’s Office for the District of Arizona
for prosecution in which an investigative target’s statement has been taken, shall
include a recording, by either audio or audio and video, of that statement. The
recording may take place either surreptitiously or overtly at the discretion of the
interviewing agency. The recording shall cover the entirety of the interview to
include the advice of Miranda warnings, and any subsequent questioning.... Where
a taped statement cannot reasonably be obtained the Recording Policy shall not
apply. The reasonableness of any unrecorded statement shall be determined by
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the AUSA reviewing the case with the wntten concurrence of his or her
SUpervisor.

(emphasis added). An “investigative target” is defined by the USAO as *“any individual
interviewed by a law enforcement officer who has reasonable suspicion to believe that the subject
of the interview has committed a crime.”

Despite the mandatory language of the policy, Paul Charlton. in a letter to the
investigative agencies in Arizona, emphasized that the policy “does not adopt a rule that all
custodial statements at all times in all circumstances must be recorded, and does adopt an express
exception precisely to cover §ituations where obtaining a taped statement would not be
practical.” Furthermore, he emphasized that “there is no hard and fast rule under the Recording
Policy that all statements in every circumstance must be overtly recorded.” He did not. however,
identify any specific examples of what he viewed to be acceptable exceptions to the policy.

B. The USAQ’s Stated Reasons for Implementing the Pilot Program

In requesting that the Department permit the pilot program to go forward in the District of
Arizona, USA Charlton has thoughtfully articulated a number of factors favoring such a policy.
Among other things, he argues that (1) a recorded statement is the best evidence of what was
said; (2) recordings would facilitate the admission of any statements and would save the
government time-consuming pretrial litigation; (3) recorded statements have a powerful impact
on juries and are particularly important given that jurors are well aware that electronic devices
can be small, effettive and cheap; (4) recording confessions would enhance the government’s
ability to obtain convictions and would ensure that agents not be subject to unfair attack;

(5) recording confessions would relieve agents of the need to take notes, thereby allowing them
to conduct more effective interviews; (6) recording statements would allow agents to review the
taped statements to look for additional clues and leads, and (7) recording would raise the public’s

- confidence in law enforcement. He additionally notes that the U.S. Attorney has sole jurisdiction

for prosecuting major crimes in Indian country, and because local police agencies in Arizona
routinely tape confessions, the failure of the FBI to record confessions — which, in his view,
resulted in acquittals or less than desirable pleas in at least three different cases prosecuted by his
office — has created an unfair disparity between the way that crime is treated in the Native
American community and all other communities in Arizona.

II. Opposition to Proposed Recording Policv bv Investigative Agencies

With the exception of the Criminal Chiefs Working Group, which expressed a strong
sentiment that there should be wider, if not regular, use of recording equipment to document
confessions and certain witness interviews, all other agencies whose input was sought uniformly
oppose the proposed recording policy. (The Cniminal Chiefs Working Group did not articulate
any reasons for its position beyond those stated by Paul Charlton and did not suggest any
substantive changes to the Arizona policy.) Although some of the investigative agencies’

2.
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criticisms are focused on Arizona’s particular proposal, most of the criticisms concern the
implementation of any one-size-fits-all recording policy.

A. FBI

Under the FBI's current policy, agents may not electronically record confessions or
interviews, openly or surreptitiously, unless authorized by the Special Agent in Charge (“SAC™. ..
In reaffirming that policy in a memorandum issued to all field offices on March 23. 2006. the FBI
argued that (1) the presence of recording equipment might interfere with and undermine a
successful “rapport-building interviewing technique™; (2) FBI agents have faced only occasional,
and rarely successful, challenges to their testimony, (3) “'perfectly lawful and acceptable
interviewing techniques do not always come across in recorded fashion to lay persons as a proper
means of obtaining information from defendants™; (4) the need for logistical and transcription
support would be overwhelming if all FBI offices were required to record most confessions and
statements; and (5) a mandatory recording policy would create obstacles to the admissibility of
lawfully obtained statements which, through inadvertence or circumstances beyond the control of
the interviewing agents, could not be recorded. Despite the presumption in the FBI policy that
most confessions are not to be recorded, the policy also expressly anticipates that recording can
be useful in some situations, and accordingly gives each SAC the authority to permit recording if
she or he deems it advisable.

The FBI opposes Arizona’s proposed recording policy, primarily because the existing FBI
policy, in its view, already gives SACs flexibility to authorize the recording of statements, as
evidenced by the FBI Phoenix Division’s internal policy of recording interviews of child sex
victims and by its decision in many cases (including in Indian country cases), to record
statements of targets or defendants. The FBI, in opposing the recording policy, also takes issue
with Paul Charlton’s description of three failed prosecutions that the USAOQ attributes to the
FBI’s failure to record a confession; in each of those three instances, the FBI points out several
other factors that, in its view, contributed to the unfavorable results. More significantly, the FBI
contends that the vast majority of Indian country cases, even those in which confessions were not
recorded, have resulted in convictions.

B. DEA

The DEA’s current policy permits, but does not require, the recording of defendant
interviews. In voicing its strong opposition to the proposed pilot program, the DEA describes that
the proposal is neither necessary nor practical. Among other things, the DEA notes that there is
no history or pattern of the DEA’s recording policy resulting in acquittals or the suppression of
defendants’ statements. Additionally, the DEA notes that given the number of multi-district
investigations that it and other agencies conduct. the adoption of a mandatory recording policy by
one district would make it extremely difficult for agents operating in other divisions to conduct
multi-district investigations that involve that distnict. Moreover, the DEA, like the FBI, avers
that a violation of the USAO recording policy could very well lead to suppression or acquittals in

-3-
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cases in which a confession was not recorded, even where the confession was otherwise obtained
lawfully. The DEA additionally notes that, at the very least, the failure of an agent to follow the
recording policy would be admissible in civil litigation and could adversely affect agencies’
ability to invoke the discretionary function exception in cases brought under the Federal Tort
Claims Act. ’ '

Additionally, the DEA has expressed specific concerns about the particular policy
proposed by the USAO in Arizona. First, the DEA notes that the recording policy, which
anticipates the recording of statements of all “investigative targets,” is overbroad, as the
recording requirement would be triggered during even routine interdiction or other Terry stops.
Additionally, the DEA notes that because the USAQO’s policy provides no guidance as to what
constitutes a “reasonable” reason for not recording a statement, AUSAs and their supervisors
might engage in after-the-fact second-guessing of decisions made by the agents, which may result
in disputes between the agencies and USAO and “AUSA shopping.” Additionally, the DEA
avers that the proposed Arizona policy would allow the USAO to decline to prosecute an
otherwise meritorious case simply because a recording was not made, rather than considering all
the facts and circumstances in the-case (including al// admissible evidence), in deciding whether
to accept a case for prosecution.

C. ATF

The ATF’s current policy does not require electronic recording, but instead leaves the
decision about whether to record to the discretion of the individual case agent. In making that
“decision, the case agent may confer with supervisors and the relevant USAO.

In voicing its opposition to Arizona’s proposed pilot program, the ATF states that the
Department should not promulgate a one-size-fits all approach to interrogation. Among other
things, the ATF has expressed concern that (1) a suspect may *“play” to the camera or be less
candid; (2) utilizing “covert” recordings would not eliminate the problem of a suspect “playing”
to the camera or withholding information, because the fact that an agency is covertly recording
confessions would become public after the first trial at which such a recording is played;

(3) juries may find otherwise proper interrogation techniques unsettling; (4) suspects may confess
while being transported to a place where an interrogation is to take place; (5) mandatory
recording raises a host of logistical questions, including questions about retention/storage of
recordings and what to do in the event of an equipment malfunction; (6) the costs of supporting
such a pilot program, including purchasing recording equipment and securing transcription
services, would be enormous; (7) the mandatory language of the Arizona proposal leaves no
discretion to agents on the field; and (8) the recording policy would hamper task force
investigations where federal charges are brought in jurisdictions in which local law enforcement
officers do not electronically record confesstons. In sum, ATF argues that any benefits that may
result from recording confessions would come at the expense of limiting the flexibility of agents
to make the decision about whether to record a confession in any particular situation.
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D. USMS

The USMS does not currently require taping of confessions and, indeed, the USMS notes
that it does not normally solicit confessions to accomplish its mission of tracking and capturing
fugitives. The USMS’s opposition to a recording policy is based primarily on the impracticality
of taping in carrying out its mission. Among other things, the USMS notes that because it
conducts most of its interviews in the field, rather than in a controlled environment, recording is
generally impractical. Additionally, the USMS notes that even when a defendant does confess to
a crime while in USMS custody, that confession is usually spontaneous and not in response 1o
any question posed by a USMS officer, and is usually made in vehicles or other remote locations
where recording is not available.

I11. Recommendation

I have set forth below factors that weigh in favor of and against instituting the specific
pilot program proposed by the USAO in Arizona. On balance, | recommend against
implementing the pilot program, as I believe that the potential costs, as outlined below, outweigh
the potential benefits. For purposes of this analysis, I have not assumed that recording
confessions necessarily is a presumptively wise or presumptively unwise law enforcement
technique, given that experienced investigators and prosecutors have widely divergent views on
that issue. -

The following factors weigh in favor of permitting the USAO to institute a pilot program
that would require the recording of confessions:

1) As noted in more detail by Paul Charlton, it is possible that at least some classes
of prosecutions will be benefitted as a result of a mandatory recording policy, for
example, child molestation cases in which the victim is often not cooperative or
too afraid to testify. Accordingly, a pilot program, like the one proposed by the
USAO, would allow the district to make immediate changes that could instantly -
strengthen at least some of its prosecutions. Additionally, and related, for the
numerous reasons set forth in the USAO’s submission to the Department, law
enforcement as a whole could very well benefit from a policy that mandates
recording of confessions.

2) The FBI’s current policy creates a presumption that recording confessions is an
unwise law enforcement technique. The FBI's decision to vest the discretion in
the SAC to create “exceptions” to its policy, moreover, makes it difficult for any
agent (or even the agent’s immediate supervisor) to exercise his or her discretion
to record a confession in any particular case or circumstance in which a recording
may be warranted. Accordingly, although the FBI argues that it allows its agents
the flexibility to record confessions, the practical effect of allowing only the SAC
to grant an exception to its policy is the creation of a heavy presumption against
taping.

-5-
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3) Unless a pilot program 1s initiated, the District of Arizona will not be able to
develop any real experience with the possible benefits of recording confessions,
particularly given the presumption in the FBI’s current policy that confessions
should not be recorded.

The following factors weigh against permitting the USAO in the District of Arizona to
institute its proposed pilot program. In my view, these factors far outweigh those favoring the
pilot policy:

1) The problems identified by Paul Charlton in formulating his recording policy -
such as the inadequacy of agents’ reports documenting confessions — do not
appear to be widespread, and isolated acquittals in the District of Anzona should
not lead the Department to institute a pilot program that could hamper multi-
district investigations and task force investigations. Absent evidence that many or
most cases involving unrecorded confessions result in acquittals, there is simply
an insufficient basis to impose any particular practice on investigative agents in
any particular district.'

2) As noted by many of the investigative agencies, mandating the recording of
confessions could have a harmful effect on law enforcement, such as causing
some defendants who may have been inclined to confess if they were not
recorded, to decide not to confess once confronted with a recording device.

3) No federal agency currently prohibits agents from recording a statement, despite
variances in their approaches to how and by whom the decision to record a
confession can be made. Accordingly, the need for the USAQ’s proposed policy
is unclear.

4) Asnoted by some of the agencies, the implementation of a pilot program would
likely disrupt multi-district investigations that involve the district that is selected
to implement the program. Additionally, if the local law enforcement authorities
in that district do not mandate recording of confessions, task force investigations,
too, could be disrupted.

5) A new USAO policy that mandates recording of confessions could de facto
become a new basis on which judges suppress statements — a high cost given the
uncertainty of the potential benefits.

6) The USAO has not indicated what measures of success it will use in evaluating
the pilot program. In my view, measuring the success of such a program by, for

! The USAOQ’s proposed policy does not appear to be limited to the Department and
would presumably apply to investigative agencies such as ICE and USPIS.

-6-
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example, evaluating the number of acquittals, convictions, guilty pleas or lengths
of sentences, would not be helpful because. as seen by the competing views of the
FBI and USAO in the District of Arizona. reasonable people can disagree as to the
factors that lead to any particular result in a case. Similarly, it would be difficult,
if not impossible, to definitively track some of the potential costs of imposing the
recording policy, such as whether a particular defendant declined to give a
confession because the agents used recording equipment. Additionally, the
problem of usefully extrapolating the experience of one district to another district
is amplified by the fact that, as noted by the FBI, there are numerous varniables
involved in how and where to institute such a pilot program, including whether
the district selgcted for the program should be one in which the local and state
agencies record interrogations; whether the district selected for the program
should be large or small; whether two offices should be selected so that one can
operate as a “control”; whether the selected district should be one in which there
are many prosecutions under the Assimilated Crimes Act; whether all target
interviews should be recorded or only those involving certain serious felonies; and
whether the recordings should be surreptitious or overt.

IV. Summary

For the reasons discussed in my description of the factors weighing against the pilot
program, I recommend that the Department not approve the USAQO’'s request to initiate a pilot
program, as I believe that the potential costs far outweigh the potential benefits. If the
Department, after further evaluating the USAO’s proposal, is inclined to authorize the pilot
program, I would recommend that the Department, at the very least, require the USAQ in
Arizona to provide the Department with a proposal of the measures by which the success of the
pilot program will be assessed.

cc: Michael Elston
Ronald Tenpas
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Tenpas, Ronald J (ODAG)

From: Mercer, Bill (ODAG)

Sent: Thursday, June 22, 2006 12:34 PM

To: Raman, Mythili (ODAG): Tenpas. Ronald J (ODAG)
Subject: FW: Arizona Pilot Program

————— Original Message-----

From: Charlton, Paul (USAAZ)

Sent: Thursday, June 22, 2006 11:59 aM
To: Mercer, Bill (ODAG)

Subject: Re: Arizona Pilot Program

Will do! Thanks. Paul

————— Original Message-----
From: Mercer, Bill (ODAG)
Sent: Thursday, June 22, 2006 11:32 AM Eastern Standard Time
To: Charlton, Paul (USAAZ)
Subject: Re: Arizona Pilot Program

One argument made in opposition is that there isn't any evaluation plan.

Argument goes

along the lines of "pilots are designed as a way to learn whether something works, should
be exported, what the plusses and minuses were, etc."”. Can you get a supplemental plece on
how you'd go about evaluating the lessons learned, including getting the imput of all key

stakeholders at the end of the project period?

Sent from my BlackBerry Wireless Handheld

————— Original Message-----

From: Charlton, Paul (USAAZ)

To: Mercer, Bill (ODAG); Mercer, Bill (USAMT)
Sent: Mon Jun 19 12:30:50 2006

Subject: Arizona Pilot Program

Bill,

I understand that you are going back home in twc weeks. I'm
guessing that you're looking forward to that. Ron tells me that all the
responses are in on the Pilot Program request and they have argued
against the project. Bill, I hope that I can count on your support for
this project. As I've said before, this is a good thing an? one we can
be proud of having tried to accomplish. Let me know 1f you'd like tc
talk about this anytime,

Paul
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Monday, July 17, 2006 9:26 AM

To: Raman, Mythili (ODAG); Elston, Michael (ODAG)
Subject: FW: FBI to tape more interrogations

Re interview taping proposal. FYI, Charlton called me Friday looking for a status report. | advised that Bill had asked for
some supplemental briefing before he left but that | generally thought the matter was either before the DAG or shortly
would be for a resolution.

" Ron ,
From: Hertling, Richard
Sent: Monday, July 17, 2006 9:19 AM
To: Tenpas, Ronald J (ODAG)
Subject: FBI to tape more interrogations

hitp://www.suntimes.com/output/news/cst-nws-corrupt17.html
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Tenpas, Ronald J (ODAG)

From: Elston, Michael (ODAG)

Sent: Monday, July 17, 2006 10:11 AM

To: Raman, Mythili (ODAG); Tenpas, Ronald J (ODAG)
Subject: RE: FBI to tape more interrogations

How about 10:45?

From: Raman, Mythili (ODAG)

Sent: Monday, July 17, 2006 9:35 AM

To: Tenpas, Ronaid J (ODAG); Elston, Michael (ODAG)

Subject: RE: FBI to tape more interrogations

Mike,

Would you have a couple minutes today so that we can discuss next steps?

From: Tenpas, Ronald J (ODAG)

Sent: Monday, July 17, 2006 9:26 AM

To: Raman, Mythili (ODAG); Elston, Michael (ODAG)
Subject: FW: FBI to tape more interrogations

Re interview taping proposal. FYI, Charlton called me Friday Icoking for a status report. | advised that Bill had asked for
some supplemental briefing before he left but that | generally thought the matter was either before the DAG or shortly

would be for a resolution.

Ron

From: Hertling, Richard

Sent: Monday, July 17, 2006 9:19 AM
To: Tenpas, Ronald J (ODAG)
Subject: FBI to tape more interrogations

http://www.suntimes.com/output/news/cst-nws-corrupt17.htmi
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Tenpas, Ronald J (ODAG)

From:
Sent:
To:
Subject:

Raman, Mythili (ODAG)

Monday, July 17, 2006 10.11 AM

Elston, Michael (ODAG); Tenpas. Ronald J (ODAG)
RE: FBI to tape more interrogations

Sure. Will come down to your office then.

From:
Sent:
To:
Subject:

Elston, Michael (ODAG)

Monday, July 17, 2006 10:11 AM

Raman, Mythili (ODAG); Tenpas, Ronald J (ODAG)
RE: FBI to tape more interrogations

How about 10:457

From:
Sent:
To:
Subject:

Mike,

Raman, Mythili (ODAG)

Monday, July 17, 2006 9:35 AM

Tenpas, Ronald J (ODAG); Elston, Michael (ODAG)
RE; FBI to tape more interrogations

Would you have a couple minutes today so that we can discuss next steps?

From:
Sent:
To:
Subject:

Tenpas, Ronald ] (ODAG)

Monday, July 17, 2006 9:26 AM

Raman, Mythili (ODAG); Eiston, Michael (ODAG)
FW: FBI to tape more interrogations

Re interview taping proposal. FYI, Charlton called me Friday looking for a status report. | advised that Bill had asked for
some supplemental briefing before he left but that | generally thought the matter was either before the DAG or shortly
would be for a resolution.

Ron

From: Hertling, Richard

Sent: Monday, July 17, 2006 9:19 AM
To: Tenpas, Ronald J (ODAG)
Subject: FBI to tape more interrogations

hitp://www.suntimes.com/output/news/cst-nws-corrupt17.html
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' 7/18/06
Chief:

The attached memo went to PADAG at the beginning of June. The decision reflected in it
(apporval of all Fasttrack proposals - renewals and new applications) was a function of a
conversation that the PADAG and DAG had pre-Ireland According to PADAG, DAG wanted to
approve them all.

It appears that the approval memo got lost somewhere. Our tracking shows it as it being in the
PADAG’s hand from early June through the present. I e-mailed Montana for a status update after
Bill’s departure but haven’t heard anything back. Thus, I am creating a new package for the
‘DAG to sign on the assumption that DAG’s original judgment to PADAG still holds and the
paperwork is simply lost in space somewhere.

We need to get something on the books on this. USAOs occasionally call re status plus the last
written authorization was only good through the end of March. We’ve had a couple of places
where the problem has come up in htlgatlon

Ron
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Tenpas, Ronald J (ODAG)

From: Elston, Michael (ODAG)

Sent: Wednesday, August 02, 2006 8:30 AM
To: Tenpas, Ronald J (ODAG)

Subject: AZ Pilot Program

Ron;

Have you run this by Lisa Monaco or someone at FBI so it is not a shocker?

Mike
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, August 02, 2006 9:45 AM
To: Elston, Michael (ODAG)

Subject: RE: AZ Pilot Program

Yes and no. Rybicki/Trono had a working group that included FBI and other investigative agencies that met a couple of
times (Val Caproni was the FBI "rep”) in fall '‘05/spring '06. That came to a kind of inconclusive end when Trono left and
then Charlton tried to unilaterally impose his program. Once we got the Charlton "pilot program” praposal, we then
circulated the proposal to all the units again. So they know there is a proposal for a pilot program. Caproni was the one |
sent it to at FBI - don't know who she circulated to. The comments in MR's memo are summaries of the comments we
got back. So they definitely know we have a proposal we are considering. On the other hand. i have given not signals
about the expected outcome. While | knew that Bill Mercer favored the pilot pretty strongly. | was not sure of DAG's
response. So | have not wanted to create a "response” for something Paul may not want to do. For what it is worth, while
| recommended going forward, | think it is a very close question and | don't feel strongly that authorizing the pilot is the
right way to go. | can readily see the competing arguments prevailing.

Ron

From: Elston, Michael (ODAG)

Sent: Wednesday, August 02, 2006 8:30 AM
TJo: Tenpas, Ronald ) (ODAG)

Subject: AZ Pilot Program

Ron:

Have you run this by Lisa Monaco or someone at FBI so it is not a shocker?

Mike
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, Department Of Justice

Deputy Attorney General
Control Sheet

Date Of Document: 05/31/06° ' Control No.: 060601-6185

Date Received: 06/01/06 : ID No.: 432800
Due Date: NONE '

From: RONALD J. TENPAS, ADAG

To: DAG

Subject:

REAUTHORIZATION OF EARLY DISPOSITION PROGRAM

Executive Reviewer; Mercer, Bill Due:

Instructions: '
Action/Information: : . - Signature Level: PAUL J. MCNULTY, DAG
From: Tenpas, Assign: 07/18/06 Due: NON To: Elston, Michael
Ronald :

See attached note re history of this.

From: Elston, Assign: 07/19/06 Due: NON ' To: McNulty, Paul
Michael

Is reauthorization/authorization of all fast-tracks your decision? If so,
please initial the attached memo.

'File Comments: © 08/03/06: DAG MCNULTY INITIALED MEMO AND
- ORIGINAL RETURNED TO RON TENPAS FOR APPROPRIATE
HANDLING. |
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U.S. Department of Justice

Office of the Deputy Attorney General

The Deputy Arorney General : Washington, D.C. .20530

August 3, ‘2006

MEMORANDUM FOR THE UNITED STATES ATTORNEYS FOR THE
DISTRICT OF ARIZONA
CENTRAL DISTRICT OF CALIFORNIA
EASTERN DISTRICT OF CALIFORNIA
NORTHERN DISTRICT OF CALIFORNIA
SOUTHERN DISTRICT OF CALIFORNIA
MIDDLE DISTRICT OF FLORIDA
SOUTHERN DISTRICT OF FLORIDA
NORTHERN DISTRICT OF GEORGIA
DISTRICT OF IDAHO' |
DISTRICT OF KANSAS
DISTRICT OF NEBRASKA
DISTRICT OF NEW MEXICO
EASTERN DISTRICT OF NEW YORK
DISTRICT OF NORTH DAKOTA
DISTRICT OF OREGON
SOUTHERN DISTRICT OF TEXAS
WESTERN DISTRICT OF TEXAS
DISTRICT OF UTAH
EASTERN DISTRICT OF WASHINGTON
WESTERN DISTRICT OF WASHINGTON

_FROM:  Paul J. McNulty @W\

Deputy Attorney General

SUBJECT: Reauthorization of Early Disposition Program

Section 401(m)(2)(B) of the 2003 Prosecutorial Remedies and Other Tools to End the
Exploitation of Children Today Act (“PROTECT Act”) instructed the Sentencing Commission to
. promulgate, by October 27, 2003, a policy statement authorizing a downward departure of not
more than 4 levels “pursuant to an early disposition program authorized by the Attorney General
and the United States Attorney.” Pub. L. No. 108-21, § 401(m)(2)(B), 117 Stat. 650, 675 (2003).
To that end, the United States Sentencing Commission promulgated a policy statement virtually
tracking the language of the PROTECT Act. Although the PROTECT Act requirement of
Attorney General authorization only applies by its terms to early disposition programs that rely’
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Memorandum from the Deputy Attorney General Page 2
-Subject: Reauthorization of Early Disposition Program

on downward departures, the Attomey General issued his memo entitled “Department Policy
Concerning Charging Criminal Offenses, Disposition of Charges, and Sentencing” on
September 22, 2003, that likewise requires Attorney General approval (approval that may be
accomplished by obtaining the approval of the Deputy Attorney General') for any early
disposition program that relies upon ‘‘charge bargaining” — i.e., a program whereby the
Government agrees to charge less than the most serious, readily provable offense.

On October 29, 2004, Deputy Attorney General James B. Comey authorized the following
United States Attorney’s Offices (USAOs) to implement early disposition programs as such
programs relate to the following classes of cases:

(1) Dastrict of Arizona — illegal reentry after deportation cases

(2) District of Arizona — transportation or harboring of aliens cases

(3) District of Arizona — alien baby/child smuggling and “bringing in” (i.e., cases
involving defendants who are caught guiding defendants across the border) cases

(4) District of Arizona — drug cases arising along the border

(5) District of Arizona — first time marijuana offenses along the border involving less than
20 kilograms of marijuana and first time drug backpacking offenses (regardless of the
amount of marijuana carried)

(6) Central District of California — 1llegal reentry after deportation cases

(7) Eastern District of California — illegal reentry after deportation cases

(8) Northern District of California — illegal reentry after deportation cases

(9) Southern District of California — illegal reentry after deportation cases

(10) Southern District of California — transportation or harboring of alien cases

(11) Southern District of California — drug cases arising along the border

(12) Northern District of Georgia — illegal reentry after deportation cases

(13) District of Idaho — illegal reentry after deportation cases -

- (14) District of Nebraska — illegal reentry after deportation cases

(15) District of New Mexico — illegal reentry after deportation cases

(16) District of New Mexico — transportation or harboring of alien cases

(17) District of New Mexico — drug backpacking cases

(18) Eastern District of New York — drug courier cases arising out of John F. Kennedy -

International Airport

(19) District of North Dakota — illegal reentry after deportation cases

- (20) Dastnict of Oregon — illegal reentry after deportation cases

'The requiremerit that a fast-track program be approved by the “Attorney General” under the PROTECT
Act or under the Sentencing Guidelines may also be satisfied by obtaining the approval of the Deputy Attorney
General. See 28 U.S.C. § 510; 28 C.FR. § 0.15(a).
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Memorandum from the Deputy Attorney General ' ' Page 3
-Subject: Reauthorization of Early Disposition Program

(21) Southern District of Texas — Laredo Division drug cases arising along the border
(22) Southern District of Texas — illegal reentry after deportation cases

(23) Southern District of Texas — transportation or harboring of alien cases

(24) Western District of Texas — illegal reentry after deportation cases

(25) Western District of Texas — transportation or harboring of alien cases

(26) Western District of Washington — illegal reentry after deportation cases

(27) Southern District of Florida — cases involving aliens using false fraudulent
immigration documents

(28) Western District of Texas — drug cases arising at border ports of entry.

All of the early disposition programs identified above were authorized through
September 30, 2005. To continue a program thereafter, USAOs were required to submit a request
for reauthorization to the Executive Office for United States Attorneys. The Office of the Deputy
Attorney General received these requests for reauthorization and has reviewed the same. In order
to facilitate this review, on September 23, 2005, Acting Deputy Attorney General Robert D.
McCallum, Jr., authorized those early disposition programs identified above to continue through
October 31, 2005 and, on-October 28, 2005, he further extended this authorization through
December 31, 2005. Because additional time was needed to complete the review, on December
28, 2005, I authorized these programs to continue through January 31, 2006. On January 31,
2006, I further extended this authorization through March 3, 2006. By this memorandum, I am
~approving all of the above programs for the period March 3, 2006 through December 31, 2006. .

In addition, the following United States Attorney’s Offices (USAOs) are authorized through
December 31, 2006 to implement or expand early disposition programs as such programs relate
to the following classes of cases: '

(29) Southern District of California — illegal reentry after deportation cases (expansion)
(30) Middle District of Florida — illegal reentry after deportation cases
(31) District of Utah — illegal reentry after deportation cases
(32) Eastern District of Washinigton — illegal reentry after deportation cases
~ (33) Southern District of Texas — alien smuggling
(34) District of Kansas — fraudulent document use to gain employment

All Districts should be aware that continuing re-approval of such programs will depend on
‘demonstrable results establishing that the authorized fast track program is pérmitting the
prosecution of a significantly larger number of defendants than occurred in the absence of the fast
track program or than would occur if the program were discontinued. Districts are also reminded
. to review carefully the directives included in Attorney General Ashcroft’s authorizing
memorandum of September 22, 2003, setting minimum terms which any fast track agreement
must incorporate, and which memorandum also requires, inter alia, that all fast-track dispositions
be identified in the District’s Case Management System.

DAGOO0001978



Memorandum from the Deputy Attorney General Page 4
Subject: Reauthorization of Early Disposition Program :

cc: The Attorney General -
' The Associate Attorney General
The Solicitor General ,
The Assistant Attorney General, Criminal Division -
The Director, Executive Office for United States Attorneys
" The Chair, Attorney General’s Advisory Committee
The Chair, Sentencing Guidelines Subcommittee of the Attorney General’s Advisory
Committee
The Assistant Director, Evaluation and Review Staff, Executive Office for U.S. Attorneys
The Director, Office of Policy and Legislation, Criminal Division |

DAGO00001980



Tenpas, Ronald J {ODAG)

From: Elston, Michael (ODAG)

Sent: Tuesday, August 08, 2006 3:01 PM

To: Tenpas, Ronald J (ODAG)

Subject: Re: Have you heard back from Rizzo re SDCA case and WHC?
No

————— Original Message-—---—-

From: Tenpas, Ronald J (ODAG)

To: Elston, Michael (ODAG)

Sent: Tue Aug 08 14:45:50 2006

Subject: Have you heard back #from Rizzc re SICA case

Ronald J. Tenpas

Associate Deputy Attorney General
Department of Justice

950 Pennsylvania Avenue, N.W.

Room 4216

Washington, D.C. 20530

(202) 514-3286 / (202) 305-4343 (fax)

and WHT?

DAGOOO0O01981



Tenpas, Ronald J (ODAG)

From: Dunn, Clara
Sent: Monday, August 28, 2006 6:47 PM
To: Tenpas, Ronald J (ODAG)
Cc: Hahn, Paul (USAEOQ); Hahn, Paul (USAEO); Samuels, Julie
Subject: Fast-Track Reauthorizations
Attachments: tmp.htm
£
tmp.htm (5 KB) ,

Ron and Paul:

In preparation to the next reauthorization cycle, 13?21l like to update the spreadsheet we
maintain on authorized FT programs. Since there appear to have been several changes to
some of the existing programs this year, could you forward the final version of the FT
programs that were amended prior to their reauthorization?

In particular, I dond??t have the final version for the following programs (if there is
one) :

(9) SDCA illegal reentry, (10) SDCA alien smuggling, (2) AZ alien smuggling, and (20)
illegal reentry,

You forwarded and I have the final version of these programs:

NDCA illegal reentry, . Illegal reentry, alien smuggling, and

Thank you,

Clara N. Dunn

4-3975

DAGO000O1982



Page 1 of |

Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, October 11, 2006 5:17 PM
To: Lewis, Matthew

Subject: RE: Call to Arizona re Obscenity Case

Let me see what | can find out. Haven't heard him mention it. | assume this means that thew hasn't been any
improvement in the situation?

Ron

From: Lewis, Matthew

Sent: Wednesday, October 11, 2006 1:34 PM
To: Tenpas, Ronald J (ODAG)

Subject: Call to Arizona re Obscenity Case

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the
assistance of the district? | am just trying to find out the status of things.

Regards,

Matthew Lewis

U.S. Department of Justice

Senior Counsel to Asst. Attorney General Alice Fisher,
Criminal Division

Tel: (202) 353-1754

Fax: (202) 514-0108

3/16/2007 DAGO00001983
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Tenpas, Ronald J (ODAG)

From: Lewis, Matthew

Sent:  Wednesday, October 11, 2006 5:17 PM
To: Tenpas, Ronald J (ODAG)

Subject: RE: Call to Arizona re Obscenity Case

Correct.

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald. Tenpas@usdoj.gov]
Sent: Wednesday, October 11, 2006 5:17 PM

To: Lewis, Matthew

Subject: RE: Call to Arizona re Obscenity Case

Let me see what | can find out. Haven't heard him mention it. | assume this means that their hasn't been any
improvement in the situation?

Ron

From: Lewis, Matthew

Sent: Wednesday, October 11, 2006 1:34 PM
To: Tenpas, Ronald J (ODAG)

Subject: Call to Arizona re Obscenity Case

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the
assistance of the district? | am just trying to find out the status of things.

Regards,

Matthew Lewis

U.S. Department of Justice

Senior Counsel to Asst. Attorney General Alice Fisher,
Criminal Division

Tel: (202) 353-1754

Fax: (202) 514-0108

3/16/2007 DAGO00001384
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J (ODAG)

Sent:  Wednesday, October 11, 2006 5:19 PM
To: Elston, Michael (ODAG)

Cc: Moschella, William

Subject: FW: Call to Arizona re Obscenity Case

Mike:

Do you know if the DAG has made this call yet to get Charlton in line on supporting the obscenity case out there?

Ron

From: Lewis, Matthew

Sent: Wednesday, October 11, 2006 1:34 PM
To: Tenpas, Ronald J (ODAG)

Subject: Call to Arizona re Obscenity Case

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the
assistance of the district? | am just trying to find out the status of things.

Regards,

Matthew Lewis

U.S. Department of Justice

Senior Counsel to Asst. Attorney General Alice Fisher,
Criminal Division

Tel: (202) 353-1754

Fax: (202) 514-0108

3/16/2007 , DAGO00001985
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Tenpas, Ronald J (ODAG)

From: Elston, Michael (ODAG)

Sent:  Wednesday, October 11, 2006 11:30 PM
To: Tenpas, Ronald J (ODAG)

Cc: Elston, Michael (ODAG)

Subject: RE: Call to Arizona re Obscenity Case

| do not believe he has.

From: Tenpas, Ronald J (ODAG)

Sent: Wednesday, October 11, 2006 5:19 PM
To: Eiston, Michael (ODAG)

Cc: Moschella, William

Subject: FW: Call to Arizona re Obscenity Case

Mike:
Do you know if the DAG has made this call yet to get Charlton in line on supporting the obscenity case out there?

Ron

From: Lewis, Matthew

Sent: Wednesday, October 11, 2006 1:34 PM
To: Tenpas, Ronald J (ODAG)

Subject: Call to Arizona re Obscenity Case

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the
assistance of the district? | am just trying to find out the status of things.

Regards,

Matthew Lewis

U.S. Department of Justice

Senior Counsel to Asst. Attorney General Alice Fisher,
Criminal Division

Tel: (202) 353-1754

Fax: (202) 514-0108

3/16/2007 DAGO000018886



Page 1 of |

Tenpas, Ronald J (ODAG)

From: Lewis, Matthew

Sent:  Tuesday, October 17, 2006 2:15 PM
To: Tenpas, Ronald J (ODAG)

Subject: RE: Call to Arizona re Obscenity Case

Any update on this front?

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald. Tenpas@usdoj.gov]
Sent: Wednesday, October 11, 2006 5:17 PM

To: Lewis, Matthew

Subject: RE: Call to Arizona re Obscenity Case

Let me see what | can find out. Haven't heard him mention it. | assume this means that their hasn't been any
improvement in the situation?

Ron

From: Lewis, Matthew

Sent: Wednesday, October 11, 2006 1:34 PM
To: Tenpas, Ronald J (ODAG) -

Subject: Call to Arizona re Obscenity Case

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the
assistance of the district? | am just trying to find out the status of things.

Regards,

Matthew Lewis

U.S. Department of Justice

Senior Counsel to Asst. Attorney General Alice Fisher,
Criminal Division

Tel: (202) 353-1754

Fax: (202) 514-0108

3/16/2007 DAGO00001987
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Tenpas, Ronald J (ODAG)

From: Tenpas, Ronald J {ODAG)

Sent:  Tuesday, October 17, 2006 2:38 PM
To: Lewis, Matthew

Subject: RE: Call to Arizona re Obscenity Case .

Call hasn't been made. I'm trying to get it on the DAG's execution list, but.’as you might guess, he's got a lot on
his plate. Can you give me a little more detailed summary of the problems you are facing right now that make AZ
participation critical. That might help me move the ball.

Id

Ron

From: Lewis, Matthew

Sent: Tuesday, October 17, 2006 2:15 PM

To: Tenpas, Ronald J (ODAG)

Subject: RE: Call to Arizona re Obscenity Case

Any update on this front?

From: Ronald.Tenpas@usdoj.gov [mailto:Ronald. Tenpas@usdoj.gov]
Sent: Wednesday, October 11, 2006 5:17 PM

To: Lewis, Matthew

Subject: RE: Call to Arizona re Obscenity Case

Let me see what | can find out. Haven't heard him mention it. | assume this means that their hasn't been any
improvement in the situation?

Ron

From: Lewis, Matthew

Sent: Wednesday, October 11, 2006 1:34 PM
To: Tenpas, Ronald J (ODAG)

Subject: Call to Arizona re Obscenity Case

Ron, do you know whether Paul ever called Norm Charlton about the obscenity case where we were seeking the
assistance of the district? | am just trying to find out the status of things.

Regards,

Matthew Lewis

U.S. Department of Justice

Senior Counsel to Asst. Attorney General Alice Fisher,
Criminal Division

Tel: (202) 353-1754

Fax: (202) 514-0108

3/16/2007 DAGO00001988



. Recording Post-arrest Interview/interrogations: Article Email List

Cap_roni, Valerie A valerie.caproni@fbi.gov
Chaﬂtori, Paul paul.charlton@usdoj.gov

Earp, Mike mike.ea_rp@ﬁsdoj.gov

Favreau, Kevin ' | kevin.favreau@ic.fbi.gov
Finan, Robert robert.finan@usdoj.gov -

Hahn, Paul paul.hahn2@usdoj.gov
Harrigan, Thomas M. Thomas.H.Harfig‘ an(@usdoj.gov
Hertling, Richard ' richard.hertling@usdoj.gov
‘Howard, Joshua | jdshua.hovs)ard@usdoj 2OV
Jaworski, Thomas J. : Thomas.J ..Taworsld@usdoj.gov
Kenrick, Brian C. | Brian.C Kenrick@usdoj.gov
O’Keefe, Kevin C. - | | Kevin.C.O’Keefe(@usdoj.gov
Rowan, Patrick | ’ patrick,rowah@usdoj.gov
‘Rowley, Raymond - | Raymond.G.Rowley@ usdoj.gvov
Rybicki, James j ames.-gybicld@‘usdoj.gov
Sutton, Johnny ' - | Johnny XK.Sutton@usdoj.gov
Wainstein, Kenneth wainstein.kennéth@ﬁsdoj.gov
Wulf, David | david.wulf@atf.gov
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