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The committee met, pursuant to call, at 11:08 a.m., in

Room 2141, Rayburn House Office Building, Hon. Lamar Smith

[chairman of the committee] presiding.

Present: Representatives Smith, Sensenbrenner,

Gallegly, Goodlatte, Lungren, Chabot, Forbes, King, Franks,

Gohmert, Jordan, Poe, Chaffetz, Griffin, Marino, Gowdy,

Ross, Adams, Quayle, Amodei, Conyers, Nadler, Scott, Watt,

Jackson Lee, Waters, Cohen, Johnson, Pierluisi, Quigley,

Deutch, Sanchez, and Polis.

Staff Present: Richard Hertling, Majority Staff

Director and Chief Counsel; Travis Norton, Majority

Parliamentarian; Sarah Kish, Clerk; Sam Ramer, Majority

Counsel; Art Baker, Majority Counsel; John Hilton, Majority

Counsel; Perry Apelbaum, Minority Staff Director; Danielle

Brown, Minority Parliamentarian; Ron LeGrand, Minority

Counsel; and James Park, Minority Counsel.
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Chairman Smith. The Judiciary Committee will come to

order.

Without objection, the chair is authorized to declare

recesses of the committee at any time. The clerk will call

the roll to establish a quorum.

Ms. Kish. Mr. Smith?
Chairman Smith. Present.
Ms. Kish. Mr. Sensenbrenner?
Mr. Coble?

Mr. Gallegly?

Mr. Goodlatte?

Mr. Lungren?

Mr. Lungren. Present.

Ms. Kish. Mr. Chabot?
Mr. Issa?

Mr. Pence?

Mr. Forbes?

Mr. King?

Mr. Franks?

Mr. Gohmert?

Mr. Jordan?
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Mrs.

Mrs.

Poe?

Chaffetz?

Chaffetz. Here.

Kish. Mr. Griffin?

Marino?

Marino. Present.

Kish. Mr. Gowdy?

Gowdy . Present.

Kish. Mr. Ross?

Adams?

Adams. Present.

Kish. Mr. Quayle?

Amodei?

Conyers?

Berman?

Nadler?

Scott?

Scott. Here.

Kish. Mr. Watt?

Lofgren?

Jackson Lee?
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Ms. Waters?

Mr. Cohen?

Mr. Johnson?

Mr. Johnson. Present.

Ms. Kish. Mr. Pierluisi?

Mr. Quigley?

Ms. Chu?

Mr. Deutch?

Ms. Sanchez?

Ms. Sanchez. Present.

Ms. Kish. Mr. Polis?

Chairman Smith. Mr. Ross?

Mr. Ross. Present.

[Pause.]

Chairman Smith. The gentleman from Michigan?
Mr. Conyers. Present, sir. Greetings.
[Pause.]

Chairman Smith. The gentleman from Wisconsin?
Mr. Sensenbrenner. Here.

[Pause.]

Chairman Smith. The indispensible person has arrived.
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The gentleman from Arizona is present. The clerk will
report.

The gentleman from Virginia?

Ms. Kish. Mr. Goodlatte?

Mr. Goodlatte. Present.

Ms. Kish. Mr. Chairman, 14 Members responded present.

Chairman Smith. Okay. Working quorum is present. We
will proceed.

And now, pursuant to notice, I call up H.R. 5889 for
purposes of markup, and the clerk will report the bill.

Ms. Kish. H.R. 5889, to amend Title 18 United States
Code to provide --

Chairman Smith. Without objection, the bill will be
considered as read and open for amendment at any point.

[The information follows:]
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116 Chairman Smith. I am going to recognize myself for an
117 opening statement, then the ranking member.

118 I introduced this legislation to implement certain

119 provisions of four multilateral counterterrorism treaties.
120 These treaties are important tools in the fight against
121 terrorism, and each one builds on an existing treaty to

122 which the United States is a party.

123 Full implementation of these treaties will enhance the
124 national security of the United States. They will modernize
125 and strengthen the international counterterrorism and

126 counterproliferation legal framework.

127 The treaties in this legislation complement important

128 U.S. priorities, such as the Global Initiative to Combat

129 Nuclear Terrorism, the Washington Nuclear Security Summit,
130 and the Proliferation Security Initiative. They also
131 advance a common sense obligation and duty of the Congress

132 and of those that serve and protect the United States in

133 other ways to keep America safe.
134 Acceptance of these treaties will reinforce the United
135 States leadership role in promoting these and other

136 counterterrorism treaties and will likely prompt other
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countries to join. The treaties are widely supported by the
U.S. Departments of State, Justice, and Defense.

This legislation addresses gaps in current law and
inadequacies in jurisdictional provisions. Acceptance of
the underlying treaties benefits the United States in many
ways. For example, parties are required to criminalize
certain acts committed by persons who possess or use
radioactive material or a nuclear device. Proactive
measures have been taken to prevent relevant offenses, and
parties are obligated to extradite or prosecute alleged
offenders.

As they relate to maritime terrorism, the underlying
treaties would treat vessels and platforms as a potential
means of conducting terrorism activity and not just as
objects of terrorist activity.

The previous administration strongly supported approval
of these agreements, which have already received Senate
advice and consent. The current administration aspires to
advance this legislation so that the United States maintains
its leadership role in counter nuclear proliferation efforts

and in terrorism prevention.
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Advancing this legislation is also a step towards better

international cooperation and information sharing as it

relates to international terrorism and proliferation of

weapons of mass destruction. This bill has been drafted in

a bipartisan manner with both majority and minority staff

involved at every point. Technical advice was also provided

by both the Departments of State and Justice.

The Subcommittee on Crime, Terrorism, and Homeland

Security held a hearing on this issue in October 2011. At

that hearing, testimony was heard about the importance of

this legislation. There has also been interest from outside

observers that these treaties be fully implemented with

passage of this legislation.

I urge my colleagues to support the bill and recognize

the gentleman from Michigan, the ranking member of the

Judiciary Committee, Mr. Conyers.

Mr. Conyers. Chairman Smith, I thank you, and I will be

brief because I think there is -- there has been so much

cooperation between the subcommittee leaders, Messrs.

Sensenbrenner and Scott, that our work at the full committee

level has been made quite easy.
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The treaties, the four treaties mentioned are important,

and we have the administrative responsibility in Judiciary

to amend the criminal code to be in compliance with our

treaty obligations. In other words, our job is not to

accept or reject the treaties, but to make it possible for

our Federal criminal code to be able to be in compliance

with the treaty obligations.

We secure nuclear materials in one of the treaties. We

criminalize certain acts of terrorism inviting the use of

nuclear materials. We criminalize acts of terrorism on

ships, and as the chairman mentioned, we prevent escaping

terrorist suspects at sea.

It is a great bill. The work of the subcommittee and

the cooperation therein is very clearly reflected, and I

join the chairman in supporting the passage of this measure,

and I yield back the balance of my time.

Chairman Smith. Thank you, Mr. Conyers.

The gentleman from Wisconsin, the chairman of the Crime

Subcommittee, Mr. Sensenbrenner, is recognized.

Mr. Sensenbrenner. For once, I agree with everything

the gentleman from Michigan has said, and I yield back the
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balance of my time.

Chairman Smith. Thank you, Mr. Sensenbrenner.

Mr. Sensenbrenner. Assuming it does not create a
precedent.

[Laughter.]

Chairman Smith. The gentleman from Virginia, Mr. Scott,

the ranking member of the Crime Subcommittee, is recognized.

Mr. Scott. Thank you, Mr. Chairman.

I think a precedence has been set. I would point out
that the bills are what is required to implement the
treaties. The original version had additional matters that
were controversial. Those have been dealt with, and the
bill, I think, will properly enact the treaties. That was
never controversial.

And I am pleased to join in support of the bill. Yield
back.

Chairman Smith. Thank you, Mr. Scott.

Are there any amendments?

[No response.]

Chairman Smith. If not, a reporting quorum being

present, the question is on reporting the bill favorably to
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the House.

All in favor, say aye.

Opposed, no.

The ayes have it, and the bill is ordered reported
favorably.

Without objection, the bill will be reported. Members
have 2 days to submit their views.

We will now, pursuant to notice, I call up H.R. 4018 for
purposes of markup, and the clerk will report that bill.

Ms. Kish. H.R. 4018, to improve the Public Safety
Officers' Benefits Program. In the House of
Representatives, February 14, 2012, Mr. Fitzpatrick, for
himself and Mr. Smith of Texas --

Chairman Smith. Without objection, the bill will be
considered as read and open for amendment at any point.

[The information follows:]
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Chairman Smith. I will recognize myself for an opening
statement. H.R. 4018, the Public Safety Officers' Benefits
Improvements Act of 2012, amends an existing program within
the Justice Department that administers benefits to certain
public safety officers killed or disabled in the line of
duty.

I want to thank Representative Michael Fitzpatrick for
his introduction of this legislation, which makes common
sense cost-saving reforms to the program. Congress passed
the Public Safety Officers' Benefits Act in 1976.
Originally, the PSOB Program provided only death benefits to
the survivors of officers killed in the line of duty. It
was later expanded to provide benefits to officers disabled
in the line of duty and educational benefits to the spouses
and children of officers killed or disabled in the line of
duty.

Congress has amended the PSOB Program numerous times
over the last 36 years to add additional beneficiaries or
make modifications to the program. Unfortunately, some of
these changes have resulted in inconsistencies within the

law or have unintentionally delayed the PSOB benefit
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process.

For instance, since each claimant must be examined by an

impartial medical examiner who advises the Justice

Department's decision to award benefits, but the statute and

its regulations require that the medical examiner be hired

from the city where the officer was killed or injured. This

has caused significant delays in processing claims.

The department must expend significant time and

resources to find a medical professional who is familiar

with the program and its requirements. The department must

then convince them to perform the necessary medical exam.

This process can take weeks, if not months, to complete.

The solution is to allow the department to pull from a

pool of trusted qualified medical professionals and send

them across the country to perform the necessary

examinations. The program already authorizes this for

hearing examiners. This simple change saves valuable time

and taxpayer dollars. It also ensures that the public

safety officers and their families receive these much-needed

benefits more quickly.

H.R. 4018 also clarifies who are eligible beneficiaries
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280 when an officer is killed in the line of duty. The payment

281 of benefits is often postponed, sometimes for years, while
282 the issue of who is the proper beneficiary is litigated.
283 The program currently identifies the primary

284 beneficiaries as a deceased officer's minor children and
285 spouse. This bill creates a new category of beneficiaries,

286 adult children of deceased public safety officers, to

287 clarify eligible beneficiaries in certain cases where there
288 are none. These cases include when a public safety

289 officer's children are all adults, there is no surviving
290 spouse, no applicable designation of beneficiaries on file
291 with the public agency, and the officer's parents are

292 deceased.

293 The benefits can currently be awarded to police

294 officers, firefighters, chaplains, or certain members of a
295 rescue squad or ambulance crew who serve a public agency,
296 but benefits are not authorized for volunteer emergency

297 medical personnel.

298 This bill fixes this inequity in a narrow way that, when
299 combined with savings from other efficiencies made by the

300 bill, does not result in additional expense to the taxpayer.
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In fact, the Congressional Budget Office has given this bill
a score of zero.

I urge my colleagues to support this bill.

I now recognize the gentleman from Michigan, Mr.
Conyers.

Mr. Conyers. Mr. Chairman, this measure comes from the
same subcommittee that produced our first bill, and I
support it. The Public Safety Officers' Benefit Act
provides death and educational benefits to the families of
public safety officers killed in the line of duty and
disability benefits to those who suffer disabling injuries
in the line of duty, and it expands the eligibility to
members of nonprofit rescue squads and ambulance crews.

This is very important, and I am enthusiastically in
favor of it. I close by suggesting three other
recommendations that we may want to consider at a later
date.

One is the COPS program, started under the Clinton
administration, needs better support. Yet last month, we
needed to fight for an amendment on the House floor to

provide $126 million in additional funding just to get the
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322 COPS hiring program back to the level it was appropriated at

323 last year.

324 Secondly, the Shield Our Streets Act, a measure of my
325 own that provides even greater assistance to law enforcement
326 and public programs for high-crime areas facing budget cuts
327 to hire police officers and to fund public safety programs.
328 And finally, we need to do more to protect our law

329 enforcement officers from being outgunned on the streets by

330 gangsters, thugs, by reenacting the ban on large-capacity
331 ammunition magazines. This measure was introduced by the
332 gentlelady from California -- Carolyn McCarthy of New York,
333 Carolyn McCarthy of New York. And it reflects immediately
334 on the Gabrielle Gifford tragedy in which high-capacity

335 ammunition was used.

336 This is a good bill. I support it, and I yield back the

337 balance of my time.

338 Chairman Smith. Thank you, Mr. Conyers.

339 Do either the chairman or the ranking member of the
340 Crime Subcommittee wish to be recognized?

341 Mr. Sensenbrenner. No.

342 Mr. Scott. Move to strike the last word.
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Chairman Smith. The gentleman is recognized for 5

minutes.

Mr. Scott. Mr. Chairman, thank you.

I think the bill appropriately expands the scope of the

important program, the Public Safety Officers' Benefits Act,

and I support it and yield back.

Chairman Smith. Okay. Thank you, Mr. Scott.

Are there any amendments? If not, a reporting quorum

being present, the question is --

The gentleman from New York, Mr. Nadler, is recognized.

Mr. Nadler. I have an amendment at the desk.

Chairman Smith. The clerk will report the amendment.

Ms. Kish. Amendment to H.R. 4018, offered by Mr. Nadler

of New York. Page 1, lines 7 through 8, strike "and certain

trainees."

Page 9, strike lines 20 through 22 and insert the

following --

Chairman Smith. Without objection, the amendment will

be considered as read.

[The amendment of Mr. Nadler follows:]
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Chairman Smith. And the gentleman from New York is
recognized to explain his amendment.

Mr. Nadler. Thank you, Mr. Chairman.

Mr. Chairman, I want to thank the majority and minority
and their staffs for working with me and my staff to develop
consensus on an amendment to make improvements to the bill.
My amendment does that, making a number of small, but
important changes.

I expect the amendment to be accepted. And assuming it
is, I would strongly support --

Mr. Sensenbrenner. Will the gentleman yield?

Mr. Nadler. I will.

Mr. Sensenbrenner. I am happy to accept it.

Mr. Nadler. Then I will take the better part of valor
and yield back the balance of my time with thanks.

But I ask unanimous consent to place a statement in the
record, Mr. Chairman.

Chairman Smith. Without objection, the gentleman's
opening statement will be made a part of the record.

[The information follows:]
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Mr. Nadler. Then I yield back.

Chairman

Smith. Thank you, Mr. Nadler.

The question is on the amendment.

All in favor, say aye.

Opposed,

The ayes

no.

have it, and the amendment is agreed to.

Are there any other amendments?

[No response.]

Chairman

present, the

favorably to

Those in

Opposed,

The ayes

Smith. TIf not, a reporting quorum being

question is on reporting the bill, as amended,

the House.

favor, say aye.

no.

have it, and the bill, as amended, is ordered

reported favorably.

Without objection, the bill will be reported as a single

amendment in

the nature of a substitute, incorporating

amendments adopted. Staff is authorized to make technical

and conforming changes. Members will have 2 days to submit

their views.

We will now consider the third bill of the day, and this
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is H.R. 3668. Pursuant to notice, I now call up H.R. 3668
for purposes of markup, and the clerk will report the bill.

Ms. Kish. H.R. 3668, to prevent trafficking in
counterfeit drugs. In the House of Representatives,
December 14, 2011, Mr. Meehan, for himself and Ms. Linda T.
Sanchez --

Chairman Smith. Without objection, the bill will be
considered as read and open for amendment at any point.

[The information follows:]
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Chairman Smith. And I will recognize myself for an

opening statement.

First of all, I want to thank Mr. Meehan of Pennsylvania

and Ms. Sanchez of California for their work on this issue.

This is a bipartisan, bicameral bill. Similar legislation

sponsored by Senator Leahy was passed by the Senate in March

by a voice vote. Similar language is also contained in the

House and Senate versions of the Prescription Drug User Fee

Act, which passed both chambers last month.

Counterfeit drugs are fake drugs. They may be

contaminated, contain the wrong ingredient or no active

ingredient, or have the right active ingredient but at the

wrong dose. Counterfeit drugs are illegal, may be harmful

to a person's health, and can be deadly.

Current law prohibits trafficking in counterfeit goods

and is primarily concerned with goods that are trafficked

using counterfeit marks or labels. However, counterfeit

drugs are more serious.

Counterfeit drugs present not only a financial loss to

the manufacturer or mark holder, but also a real health risk

to consumers. While current law technically includes
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counterfeit drugs, the law does not expressly prohibit
trafficking in counterfeit drugs and carries a maximum
penalty of only 10 years.

Just last week, the U.S. Food and Drug Administration
warned consumers and healthcare professionals about a
counterfeit version of Adderall that is available for sale
on the Internet. Adderall, an approved treatment for
Attention Deficit Hyperactivity Disorders and narcolepsy, is
a prescription drug classified as a controlled substance, a
class of drugs for which special controls are required for
dispensing by pharmacists.

The FDA's preliminary laboratory tests reveal that the
counterfeit version of Adderall contained the wrong active
ingredients. The counterfeit product contained none of the
four active ingredients found in genuine Adderall. 1In fact,
it contained two different drugs found in medicines used to
treat acute pain.

Adderall is currently on the FDA's drug shortage list.
Rogue Web sites and corrupt distributors now prey on the
fears of Americans in counterfeit medicines that are in

short supply.
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Last February, the FDA warned healthcare professionals
and patients about a counterfeit version of Avastin, a
cancer treatment administered to patients in clinics,
hospitals, and doctors' offices. Tests revealed that the
counterfeit drug did not contain the medicine's active
ingredient, which may have resulted in patients not
receiving needed cancer therapy.

Nineteen medical practices in the United States may have
purchased the counterfeit drug from a foreign supplier. The
FDA requested that the medical practices stop the use of any
remaining product from the supplier.

Unfortunately, in this case alone there are dozens of
cancer patients who may never know that they did not receive
lifesaving cancer drug. Instead, they got a useless
counterfeit drug, a drug counterfeited and sold only for the
selfish purpose of financial gain.

Last month, Abbott Laboratories warned consumers and
healthcare professionals about two separate instances of
counterfeit Vicodin being available on the Internet. This
is a strong pain relief medication sold in the United States

through secured drug supply channels to reach consumers.
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The genuine drug contains hydrocodone and other drugs.

The counterfeit tablets were relabeled with the counterfeit

Vicodin label and actually contained another drug, a

completely different active ingredient used to treat pain

and fever. It is not known how many Americans purchased or

were injured from this counterfeit drug being sold over the

Internet.

These recent situations prove that those who traffic in

counterfeit drugs should be subject to enhanced penalties.

This bill sends a strong message that judges and the

criminal justice system must differentiate between

counterfeit drugs that harm manufacturers and mark holders

and counterfeit drugs that injure and kill Americans.

I urge my colleagues to support the bill.

And the gentleman from Michigan, Mr. Conyers, is

recognized for his opening statement.

Mr. Conyers. Thank you, Chairman Smith.

The Counterfeit Drug Penalty Enhancement Act increases

penalties for trafficking in counterfeit drugs. This is the

result of hearings in the Subcommittee on Crime, and also

the U.S. intellectual property enforcement coordinator has
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called for this act in her recent annual report to Congress.

The Food and Drug Administration is working on this

threat, and it is not hard to see how the proliferation of

counterfeit drugs is not just unhealthy, but sometimes fatal

to those who are using drugs, not knowing that they are

counterfeit medications.

I also support the anticipated amendment of

Congresswoman Linda Sanchez and Congressman Tom Marino, who

plan to make this bill even stronger.

And so, I ask unanimous consent to include my statement

in the record and yield back the balance of my time.

Chairman Smith. Without objection, the gentleman's

entire opening statement will be made a part of the record.

[The information follows:]



HJU158000 PAGE 27

515 Chairman Smith. Thank you, Mr. Conyers.

516 The chairman of the Crime Subcommittee, Mr.

517 Sensenbrenner, 1is recognized.

518 Mr. Sensenbrenner. Mr. Chairman, I ask unanimous
519 consent that my opening statement be made a part of the

520 record. Yield back the balance of my time.

521 Chairman Smith. Without objection, the gentleman's
522 opening statement will be made a part of the record.
523 [The information follows:]

524
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Chairman Smith. And the gentleman from Virginia, Mr.
Scott, 1s recognized.

Mr. Scott. Thank you, Mr. Chairman.

Mr. Chairman, I thank you for bringing this bill before
us, which is intended to deal with the very real problem of
trafficking in counterfeit drugs. At the recent hearing of
the Crime Subcommittee, we heard testimony from witnesses
representing the Food and Drug Administration and the
pharmaceutical industry detailing the ways in which
counterfeit drugs can harm consumers.

We must do all we can do to stop the flow of these drugs
to consumers, who need legitimate medicine to treat their
illnesses and who need to be protected from possible harmful
ingredients in drugs that are counterfeit.

The bill before us and the substitute amendment, which
we will consider, takes the approach of increasing penalties
specifically for the trafficking in counterfeit drugs. I am
concerned that this approach may divert our focus from what
we would really need to do to achieve our goals, and that is
in response to questioning the rationale for increased

trafficking, we heard from the committee that severity of
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sentences does not generally create a strong deterrent.

What does create a deterrent is the likelihood of

apprehension and conviction.

Now I am pleased that the FDA is doing more to secure

our Nation's drug supply. But ultimately, steps to improve

detection and enforcement efforts will be the most effective

way to protect the consumers.

While we consider legislation that is intended to make

us safer, I hope we will strengthen our resolve to do the

things that will actually accomplish that. That is why I

will offer an amendment to provide additional focus and

resources to investigate and prosecute trafficking of

counterfeit drugs.

And I commend our colleague, the gentlelady from

California, for her work on this and the gentleman from

Pennsylvania, and look forward to working with her and other

Members to identify ways to actually address the problem.

Yield back.

Chairman Smith. Thank you, Mr. Scott.

The gentleman from Pennsylvania, Mr. Marino, is

recognized to offer a substitute amendment.



567

568

569

570

571

572

573

574

575

HJU158000 PAGE 30

Mr. Marino. Mr. Chairman, I have an amendment at the
desk.

Chairman Smith. The clerk will report the amendment.

Ms. Kish. Amendment in the nature of a substitute to

H.R. 3668, offered by Mr. Marino of Pennsylvania --
Chairman Smith. Without objection, the amendment will
be considered as read.

[The amendment of Mr. Marino follows:]
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Chairman Smith. And the gentleman from Pennsylvania is

recognized to explain his amendment.

Mr. Marino. Thank you.

Chairman Smith, Ranking Member Conyers, and members of

the committee, thank you for the consideration of H.R. 3668,

the Counterfeit Drug Penalty Enhancement Act of 2011,

introduced by Representative Pat Meehan.

Counterfeit drugs are a growing problem in the United

States, and not only do they threaten the health and welfare

of many Americans, but they also adversely impact our

fragile economy. Counterfeit drugs are produced without the

strict controls and oversight needed to ensure the safety

and efficacy of medication. And people who are dealing with

counterfeit drugs have no concern for the patient.

Examples of counterfeit drugs making their way into the

United States are too numerous to note in my several

minutes. However, in one current example, the FDA is

investigating batches of fake Avastin, a cancer-fighting

drug, which reached the United States earlier this year

through Europe's supply chain from the Middle East.

Reports indicate that the fake Avastin was made of salt,
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starch, and other chemicals. As a three-time cancer

survivor, I have relied on lifesaving prescription drugs.

And the fact that fake drugs consisting of nothing more than

salt are reaching patients is unacceptable.

Unfortunately, the penalties for introducing counterfeit

drugs into interstate commerce do not reflect the severity

of the crime, and they are not an adequate deterrent. In

fact, the penalties are no different than those assessed for

trafficking other counterfeit products, such as DVDs or

clothing.

My amendment in the nature of a substitute, cosponsored

by Representative Sanchez -- and I would like to thank her
very much for her support -- would increase the maximum
penalties for persons who traffic in counterfeit drugs. My

amendment and the underlying legislation introduced by my

colleague from Pennsylvania will send a message to criminals

who are putting the lives of millions of Americans at risk

by trafficking counterfeit drugs.

I urge all of my colleagues to support my amendment and

join me in supporting the underlying legislation.

Thank you, and I yield back the balance of my time.



618

619

620

621

622

623

624

625

626

627

628

629

630

631

632

633

634

635

636

637

638

HJU158000 PAGE 33

Chairman Smith. Thank you, Mr. Marino.

Mr. Marino, I want to thank you for your leadership and
for taking the lead on this legislation and also for
offering this bipartisan amendment with the gentlewoman from
California, who is now recognized.

Ms. Sanchez. Thank you, Mr. Chairman.

I am pleased to join my colleagues of both parties,
particularly Mr. Meehan of Pennsylvania, in cosponsoring
H.R. 3668 and to join my colleague Mr. Marino in sponsoring
the amendment in the nature of a substitute. H.R. 3668 will
raise the penalties for counterfeit medicines, a unique
consumer health and safety problem.

This legislation is needed. It is bipartisan, and it is
noncontroversial. Quite simply, counterfeit drug
enterprises jeopardize the public safety, and I believe that
they should be held accountable. Most importantly, this
amendment will help protect seniors and children who are
particularly vulnerable and anyone who could be harmed by
counterfeit medicines.

Unlike other consumer goods, counterfeit medicines pose

a significant public health and safety threat to the
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innocent, sick patients who receive them. Counterfeit drugs
account for an estimated $75 billion in annual revenue.

Why are these criminals so bold? It is because
currently the penalty for selling a counterfeit drug is the
same as selling a bootleg DVD. A DVD will not cause you
bodily harm, but each year, counterfeit drugs result in
100,000 fatalities worldwide.

We should have penalties in place that reflect the
serious health dangers posed by these phony medications.
Counterfeit medications include products that may lack the
active ingredient, contain an insufficient or excessive
quantity of the active ingredient, contain the wrong active
ingredient, and/or involve fake packaging.

Dangerous health consequences, including unexpected side
effects, allergic reactions, or worsening of their medical
condition, can result when an individual receives a
counterfeit prescription medication. Arsenic, pesticides,
rat poison, and brick dust are just a few of the toxic
substances that have been found in counterfeit medicines.

Vaccines, as well as drugs that treat cancer,

Alzheimer's disease, ulcers, high blood pressure, and high
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cholesterol, are among the many, many drugs that have been

and continue to be counterfeited.

To deter these criminals from putting the public's

health at risk, the penalties for counterfeiting must

outweigh profits. I encourage my colleagues to support this

straightforward, reasonable approach, and I yield back the

balance of my time.

Chairman Smith. Thank you, Ms. Sanchez.

Are there any amendments to the substitute amendment?

The gentleman from Virginia, Mr. Scott, is recognized.

Mr. Scott. Mr. Chairman, I have an amendment at the
desk.

Chairman Smith. The clerk will report the amendment.

Ms. Kish. Amendment to the Marino amendment, offered by

Mr. Scott of Virginia. Add at the end of the bill the

following: "D. Priority given to certain investigations

and prosecutions. The Attorney General shall give increased

priority to --"

Mr. Scott. Mr. Chairman, I ask unanimous consent that

the amendment be considered as read.

Chairman Smith. Without objection, the amendment will
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681 be considered as read.

682 [The amendment of Mr. Scott follows:]

683
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Chairman Smith. And the gentleman from Virginia is

recognized to explain his amendment.

Mr. Scott. Thank you.

Mr. Chairman, I appreciate the concerns about the

dangers posed by consumers from counterfeit drugs. However,

as I said in my statement, just raising penalties 1is

generally an ineffective way to deter crime. The likelihood

of being caught and punished is what effectively deters

criminals, and that is why this amendment will direct the

Department of Justice to increase its focus and priority on

investigating and prosecuting this type of crime.

I yield back.

Chairman Smith. Thank you, Mr. Scott.

The gentleman from Pennsylvania, Mr. Marino, is

recognized.

Mr. Marino. Thank you, Mr. Chairman.

I rise to support my colleague's amendment. Being in

law enforcement for most of my life, I have firsthand

experience about chief law enforcement officers, whether

that is at the Federal, State, or even at the local level,

sit down with their staff and determine the priorities.
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And in addition with the increase in penalties, I think

increasing a staffing or increasing the way the prosecutors

go after this is just going to be a benefit to all of the

people of the United States.

So I urge my colleagues to support this.

Thank you. Yield back.

Chairman Smith. Thank you, Mr. Marino.

The question is on the amendment.

All in favor, say aye.

All opposed, no.

The ayes have it, and the amendment is agreed to.

Are there any other amendments?

[No response.]

Chairman Smith. If not, a reporting gquorum being
present, we will vote on the substitute amendment, as
amended, first.

All in favor of the substitute amendment, as amended,
say aye.

Opposed, no.

The

amendment is agreed to.

A reporting quorum being present, the question is on
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726 reporting the bill, as amended, favorably to the House.

727 Those in favor, say aye.
728 Opposed, no.
729 The ayes have it, and the bill, as amended, is ordered

730 reported favorably.

731 Without objection, the bill will be reported as a single
732 amendment in the nature of a substitute, incorporating

733 amendments adopted. And staff is authorized to make

734 technical and conforming changes. Members will have 2 days
735 to submit their views.

736 We will now go to H.R. 4223, the Safe Doses Act.

737 Pursuant to notice, I now call up H.R. 4223 for purposes of

738 markup. The clerk will report the bill.

739 Ms. Kish. H.R. 4223, to amend Title 18 United States

740 Code to prohibit theft of medical --

741 Chairman Smith. Without objection, the bill will be
742 considered as read and open for amendment at any point.
743 [The information follows:]

744
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Chairman Smith. And I will recognize myself for an

opening statement.

Large-scale medical product theft is a significant

problem in today's society. Medical products require

special care and maintenance. For example, many of them

must have temperature controls. When medical products are

stolen, thieves resell them into the black and gray markets.

This could result in the injury of those who are sick.

Current law does not recognize the added importance of

such lifesaving cargo. Right now, under Federal law, theft

of insulin intended for diabetics would be sentenced to the

same extent as theft of a truck full of car tires.

The Safe Doses Act modernizes and strengthens the

criminal code in order to deter and punish medical product

cargo theft. Higher possible sentences not only make people

think twice before they steal medical cargo, but also

provide law enforcement agencies with the tools they need to

obtain cooperation in bringing down criminal organizations.

The Safe Doses Act enables authorities to better target

the multidimensional enterprises that carry out these crimes

and recognizes the health risk created by the improper care
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and handling of sensitive medical products.

Senators Schumer and Kyl are the sponsors of S. 1002,
the corresponding version of our bill. As of today, the
Senate bill has over 30 cosponsors.

This bipartisan bill helps to ensure that lifesaving
drugs do not continue to pose a threat to public safety. I
thank Crime Subcommittee Chairman Sensenbrenner for his work
on this legislation and urge my colleagues to join me in
support of the bill.

That concludes my opening statement, and the gentleman
from Michigan, Mr. Conyers, 1is recognized for his.

Mr. Conyers. Thank you, Chairman.

Members of the committee, the pre-retail theft of
prescription drugs is a serious problem. It has become more
serious and has ramifications for all of us. The real and
immediate threat that these crimes present to the public's
health and safety deserve a comprehensive response, and that
is what H.R. 4223 tries to do, and we may have to do even
more.

And here is why I say that. First of all, we are faced

with the fact that there is very little evidence that
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increasing penalties for criminal conduct alone will deter
those who might engage in this kind of misbehavior. And
this was made by Professor Lucian Dervan at the hearing on
this bill, who said that studies demonstrate there is little
evidence establishing that enhanced penalties discourage
thieves from engaging in lucrative criminal activity.

In other words, do they check the criminal code about
possible increases in maximum sentences before they commit a
crime? Well, I think you know the answer to that. And so,
we need to ensure our law enforcement officers and
prosecutors have resources to effectively investigate and
prosecute offenders.

To be honest, members of the committee, I put this over
and above increasing penalties for the offenses. The fear
of detection is a significantly greater deterrent than
simply increasing the severity of the sentences.

And so, I hope that we will take this into
consideration. I hope maybe the ranking subcommittee
member, Mr. Scott, has some remedy for this, maybe an
amendment.

And I also think it incumbent upon the pharmaceutical
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industry themselves to actively combat and aim to eliminate
medical product theft. That means investigating the funds
to update their security systems and doing anything else
necessary to protect their merchandise to stay ahead of this
increasing criminal problem.

Thank you, Mr. Chairman. I yield back my time.

Chairman Smith. Thank you, Mr. Conyers.

The gentleman from Wisconsin, Mr. Sensenbrenner, the
chairman of the Crime Subcommittee, is recognized.

Mr. Sensenbrenner. Thank you, Mr. Chairman.

I am going to make my opening statement this time
because I have some specific instances that shows why this
bill is necessary.

I introduced the Safe Doses Act to address the problem
of medical cargo theft across the U.S. The bill will
increase criminal penalties for medical product cargo theft,
a crime that is now posing significant health risk to
patients who have no reason to know that their medicines
have been stolen and improperly cared for before being sold
back into the legitimate supply chain.

Sophisticated and enterprising criminal organizations
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are stealing large quantities of medical products and

selling them via the wholesale market into legitimate

pharmacies and hospitals. They are putting patient safety

at risk because improperly cared for medical products can be

ineffective or harmful, and such damaged products are often

impossible for healthcare professionals to identify.

High-value pharmaceuticals, including treatments for

serious diseases, are frequent targets. Unfortunately,

these high-value items are the very type of sensitive

products that need the most careful handling and temperature

control.

Many medical products can become ineffective if stored

at the wrong temperature, even for a brief time. Yet under

current law, the theft of lifesaving medical supplies 1is

treated the same as the theft of stereo equipment or

clothing.

The criminal organizations hijack tractor trailers at

rest stops, break into warehouses and evade alarm systems,

forge shipping documents, produce high-quality counterfeit

labels with altered expiration dates and lot numbers, and

otherwise thwart the intense security measures used by the
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industry. Some employ sophisticated surveillance equipment
and techniques in order to learn exactly when and where they
can steal the particular shipments they want.

For example, authorities made arrests in the 2010 theft
of about $80 million worth of prescription drugs from a
Connecticut warehouse, a robbery described by the Justice
Department as one of the biggest pharmaceutical heists in
history. The thieves broke into the Enfield warehouse of
pharmaceutical giant El1i Lilly and Company in March 2010 and
stole enough pills to fill a tractor trailer.

After cutting a hole in the roof of the industrial park
warehouse, they lowered themselves to the floor, disabled
the alarms, and spent at least an hour loading pallets of
antidepressants and other drugs into a vehicle at the
loading dock, authorities said.

Experts have said that the heist shared many traits with
warehouse thefts of pharmaceuticals last year in Richmond,
Virginia; Memphis, Tennessee; and Olive Branch, Mississippi.
Those thieves also cut through ceilings and sometimes used
trapeze-style rigging to get inside and disable the main and

backup alarms.
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In some cases, they sprayed dark paint on the lenses of
the security cameras. In other cases, they stole disks in
the security recording devices.

In 2009, thieves stole 129,000 vials of insulin worth
approximately $11 million in North Carolina. A few months
later in June, the FDA received a report that some of the
vials had been reintroduced into the supply chain when a
diabetic patient reported to a medical center in Houston
with an adverse reaction after using insulin from the stolen
lot.

The spoiled product was ultimately found in pharmacies
in 17 States, with at least 2 additional patients
experiencing adverse reactions. An investigation linked the
theft to an organized crime ring. And while some arrests
have been made, over 125,000 vials of insulin remain
unaccounted for.

The bill would increase sentences for the theft,
transportation, and storage of medical product cargo;
enhance penalties for the fences who knowingly obtain stolen
medical products for resale into the supply chain; increase

sentences when harm occurs or trust is broken -- in other
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words, where injury and death results from ingestion of a

stolen substance or where the defendant is employed by an

organization in the supply chain -- provide law enforcement

tools such as wiretaps; and provide restitution to victims

injured by stolen medical products.

The legislation is supported by the Coalition for

Patient Safety and Medicine Integrity, a group of

pharmaceutical medical device and medical products companies

whose purpose is to protect patients from the risks posed by

stolen and inappropriately handled medical products

reentering the legitimate supply chain.

The members of the coalition include Abbott, Eli Lilly,

GlaxoSmithKline, Johnson & Johnson, Novartis, Novo Nordisk,

Sanofi, and PhRMA. The bill is supported by the Association

of Community Cancer Centers and the Healthcare Distribution

Management Association.

The companion bill in the Senate, S. 1002, was passed

unanimously by a voice vote in the Senate Judiciary

Committee on March 8th. It was the Schumer-Kyl bill that

had 33 cosponsors.

I encourage my colleagues to support this bill and to
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give law enforcement the tools they need to protect the
public. And I thank you.

Chairman Smith. Thank you, Mr. Sensenbrenner.

The gentleman from Virginia, Mr. Scott, is recognized.

Mr. Scott. Thank you, Mr. Chairman.

Mr. Chairman, large-scale medical product theft poses
substantial risk to the public. We have heard previously
about the case in North Carolina in 2009 where over 120,000
vials of insulin were stolen and subsequently reintroduced
back into the supply chain to be used by unsuspecting
patients.

Patients should be able to rely on their medications to
be safe, effective, and unadulterated, and we certainly need
to treat it as a significant crime when criminals steal
large shipments of drugs. Large-scale medical product theft
is a serious problem that merits a serious solution.

I support the bill, but would like to briefly discuss
the mens rea requirement in H.R. 4223. A cornerstone of
American criminal justice system is an idea that one must
have a guilty mind to be convicted of a crime, and I believe

that sponsors of the bill intend for it to only reach
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conduct where the perpetrators know that the product is
involved in medical -- is a medical product that is stolen,
expired, or not yet released to the public.

And I also believe that the correct reading of the bill,
consistent with the general presumption of mens rea in a
statute applies to other nonjurisdictional -- all other
nonjurisdictional elements that is that the defendant would
have to know that the product is a pre-retail medical
product --

Mr. Sensenbrenner. Will the gentleman yield?

Mr. Scott. I yield.

Mr. Sensenbrenner. I am happy to work with the
gentleman from Virginia to address the concern that he has
expressed in the committee report. I think he makes a valid
point, and the way to deal with it is with proper committee
report language.

Mr. Scott. Reclaiming my time, and I thank the
gentleman.

I think that would be the appropriate way to deal with
it to make sure that that is clear.

Also, Mr. Chairman, I want to express some concern about
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our continuing to increase penalties every time we identify

a criminal problem. Stealing cargo from a warehouse is

already illegal. The penalty is a fine and prison time up

to 10 years.

H.R. 4223 creates a new crime for theft of pre-retail

medical products and a new code section. That section would

increase penalties up to 30 years in prison in some cases if

the goods stolen are pre-retail medical products.

I can support the bill, however, because of the

increased danger to the public posed by the large warehouse

thefts and because there are no mandatory minimums and that,

therefore, there will be an intelligent deliberative process

to set sentencing guidelines through the Sentencing

Commission.

We heard from witnesses at the hearing on 4223 in March

that increased investigation and enforcement would have a

greater deterrent effect than increased penalties and,

therefore, will offer an amendment similar to the one on the

last bill to increase the priority to investigate and

prosecute these cases.

Finally, we have to work together with the private
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976 sector. The Fortune magazine in April of last year had an
977 article that reports that, as we have heard, widespread
978 thefts and the security -- lax security that made these
979 thefts possible, while none of this shields or excuses the
980 perpetrators, we clearly have to point to better security.
981 And I believe that the Government and industry are

982 working together, and I would hope that they would continue

983 to work together to deal with this lax security.

984 Thank you, Mr. Chairman. I yield back.

985 Chairman Smith. Thank you, Mr. Scott.

986 The gentleman from Wisconsin, Mr. Sensenbrenner, is

987 recognized for purposes of offering a manager's amendment.
988 Mr. Sensenbrenner. Mr. Chairman, I have an amendment at

989 the desk.

990 Chairman Smith. The clerk will report.

991 Ms. Kish. Amendment to H.R. 4223, offered by Mr.
992 Sensenbrenner.

993 Mr. Sensenbrenner. Mr. Chairman, I ask unanimous
994 consent the amendment be considered as read.

995 Chairman Smith. Without objection, the amendment is

996 considered as read.



HJU158000 PAGE 52

997 [The amendment of Mr. Sensenbrenner follows:]

998
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Chairman Smith. And the gentleman is recognized to

explain his amendment.

Mr. Sensenbrenner. Mr. Chairman, this amendment makes

small changes in the language of the House version that

tracks language in the Senate version, making it easier for

Congress to reach agreement on the bill. For instance, the

amendment adds expressed mens rea language to the

prohibitive conduct, making it impossible for someone to be

convicted unless they know it is a medical cargo they are

trafficking.

It also adds a specific intent requirement, ensuring

that someone who mistakenly takes medical cargo would not be

guilty of violating the statute. The amendment also makes a

minor jurisdictional adjustment. The amendment also

corrects a minor technical issue that existed, making clear

that the new higher sentences would apply to those who

commit the crime under aggravated circumstances.

I urge the Members to support the amendment and yield

back the balance of my time.

Chairman Smith. Thank you, Mr. Sensenbrenner.

Are there any amendments to the manager's amendment?
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Mr. Scott. Parliamentary inquiry?

Chairman Smith. The gentleman from Virginia states his

parliamentary inquiry.

Mr. Scott. I understand that the amendment is not a

substitute?

Mr. Sensenbrenner. If the gentleman will yield? The

amendment is not a substitute.

Chairman Smith. The gentleman is correct. We will vote

on this amendment and then entertain other amendments as

well.

Does the gentleman from Virginia have any comment on the

Sensenbrenner manager's amendment?

Mr. Scott. No, Mr. Chairman. I think the majority and

minority have discussed this, and I think the substitute --

the amendment deals with a lot of problems that occurred

and, I think, solves them.

Chairman Smith. Okay. Thank you, Mr. Scott.

The question is on the Sensenbrenner amendment.

All in favor, say aye.

Opposed, no.

The majority having voted in favor, the amendment is
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agreed to.

Are there are other amendments?

Mr. Polis. Mr. Chairman?

Chairman Smith. The gentleman from Virginia, Mr. Scott,
is recognized for the purpose of offering an amendment.

Mr. Scott. Thank you, Mr. Chairman.

Similar to the last, I have an amendment at the desk.

Chairman Smith. The clerk will report the amendment.

Ms. Kish. Amendment to H.R. 4223, offered by Mr. Scott
of Virginia.

Chairman Smith. Without objection, the amendment will
be considered as read.

[The amendment of Mr. Scott follows:]
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1055 Chairman Smith. And the gentleman is recognized to
1056 explain his amendment.

1057 Mr. Scott. Thank you.

1058 It indicates that the Attorney General should give

1059 increased priority to investigate and prosecute crimes in
1060 this nature for the reasons that --

1061 Mr. Sensenbrenner. Chairman, will the gentleman yield?
1062 Mr. Scott. I yield.

1063 Mr. Sensenbrenner. The gentleman has a very good

1064 amendment. I am pleased to support it.

1065 Mr. Scott. I yield back.

1066 Chairman Smith. The gentleman yields back his time.

1067 The vote is on the Scott amendment.

1068 All in favor, say aye.

1069 Opposed, no.

1070 A majority having agreed, the amendment is agreed to.
1071 Are there other amendments? The gentleman from

1072 Colorado, Mr. Polis, 1is recognized.

1073 Mr. Polis. Mr. Chairman, I have an amendment at the

1074 desk.

1075 Chairman Smith. The clerk will report the amendment.
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Ms. Kish. Amendment to H.R. 4223, offered by Mr. Polis
of Colorado. Page 4, line 13, insert after "drug," the
following: "Including marijuana that is being produced,
processed, distributed for health or medical purposes in
accordance with applicable State law."

[The amendment of Mr. Polis follows:]
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Chairman Smith. The gentleman from Colorado is
recognized to explain his amendment.

Mr. Polis. Thank you, Mr. Chairman.

This amendment will clarify that these enhanced
penalties also apply to the theft or fraudulently obtaining
or selling medical marijuana in the States that have that
where applicable under State law. Now, it is my
understanding there are 16 States and the District of
Columbia that have various regulatory schemes for medical
marijuana.

Obviously, these enhanced penalties would not be used in
States that do not have that particular language. But the
way this would affect and why it is needed in my home State
as a law enforcement tool that would be helpful is while
having a regulatory system for medical marijuana has
certainly reduced the access of minors to marijuana, what
can occur is marijuana can be fraudulently obtained from a
dispensary by somebody who intends to resell it.

And I think it would be very helpful to have this set of
enhanced penalties to help make sure that this type of

behavior is not sanctioned. It is a real problem,
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particularly with the fact that there is an established

black market for marijuana. It is a cash crop, if you will.

So the ability of somebody to steal it and then fence or

sell what they have stolen is even more pronounced than it

is with some of the other drugs and food-related products

that we are dealing with.

Again, and while our State has a regulatory system that

allows for -- requires video cameras at dispensaries, Mr.

Sensenbrenner gave a good description of how those can be

evaded -- people painting over, et cetera. And having these

enhanced penalties for those who would steal or fraudulently

obtain medical marijuana as defined by the various State

statutes would be very helpful in preventing access for

minors to marijuana, also preventing marijuana from entering

the black market and going to people for whom it is contrary

for State law for them to consume it as well.

Also looking at the penalty section in Section 4, it

talks about the interstate shipment of medical marijuana,

and I think that there is some fear from States that

neighbor medical marijuana States. States that border, for

instance, Colorado or California, some of the other States,
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that the product could be fraudulently obtained in a State

and then brought across the State border.

Again, Colorado also regulates growing facilities for

marijuana, and that represents another part of the supply

chain where even larger-scale thefts can occur than at the

dispensary level. And once the product leaves the regulated
supply chain, it can be sold to minors. It can be sold in
the black market. It can cross State lines, and these

enhanced penalties will help ensure that we are able to

strongly discourage and penalize those who would engage in

this sort of theft or fraudulent obtainment of these

products and using them in methods other than -- contrary to

State law and, of course, contrary to Federal law.

So I think that this is, again, a common sense

amendment. I understand that some of the States' Members

might not have a regulatory system for medical marijuana,

but just keep in mind it could be brought into your State

from a neighboring State that does, and this amendment will

help ensure that there are sufficient penalties in place to

prevent that from occurring.

I encourage my colleagues to support this amendment, and
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I yield back the balance of my time.

Mr. Sensenbrenner. Mr. Chairman?

Chairman Smith. Thank you, Mr. Polis.

The gentleman from Wisconsin, Mr. Sensenbrenner, is

recognized.

Mr. Sensenbrenner. Mr. Chairman, I rise in opposition

to the amendment.

Chairman Smith. The gentleman is recognized for 5
minutes.
Mr. Sensenbrenner. Mr. Chairman, claiming marijuana as

a pre-retail medical product deserving of Federal protection

would be to invalidate the purpose of this legislation. The

bill seeks to protect legitimate medicine from theft and

tampering that could risk the health of American citizens.

By comparison, marijuana is listed as a Schedule I drug

under the Controlled Substances Act, which the amendment

does not propose to amend. The amendment is an attempt to

legitimize marijuana as a prescription drug, such as insulin

or a lifesaving antibiotic, thus changing the way the law

treats marijuana.

However, the amendment would not have that effect



1167

1168

1169

1170

1171

1172

1173

1174

1175

1176

1177

1178

1179

1180

1181

1182

1183

1184

1185

1186

1187

HJU158000 PAGE 62

because marijuana would still remain a Schedule I drug on
the controlled substances list and, thus, would still remain
illegal. The amendment only confuses the issue.

Medical cargo theft is a serious problem, and this bill
should not be used as a vehicle by those whose agenda is to
legalize the sale and possession of marijuana. By making
the theft of marijuana illegal, it would suggest by

inference that possession of marijuana is lawful throughout

the country. We are not here to debate that proposition
today. That would be counterproductive to addressing the
real problem -- the black and gray markets for altered and

improperly maintained medicines that sick people need to get
better.

I would point out that the Supreme Court case of
Gonzales v. Raich involved a marijuana distribution
operation in California, and the court held that Federal law
preempts State law. The adoption of this amendment would
confuse the issue.

For that reason alone, I believe that the amendment
should be rejected, and I yield back the balance of my time.

Chairman Smith. Thank you, Mr. Sensenbrenner.
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Are there other Members who wish to be heard?

The gentleman from Tennessee, Mr. Cohen, is recognized.

Mr. Cohen. Thank you, Mr. Chairman.

You know, I don't think it confuses the issue at all. I

think what it shows is just the fact that certain States

have taken the opportunity to, as in Justice Brandeis'

opinion, that they are the laboratories of democracy to give

other States the opportunity to see does this work? Is it

efficacious?

If people have cancer or glaucoma or multiple sclerosis

or what other illnesses that are affected in a positive

manner by the use of this drug, that the other States should

be able to learn from it. And if they are stealing the

drugs, that should be illegal in the same way.

I mean, it does show that there is a demand for the

drug, which is one that we should probably not be putting

people in jail to take their opportunities to have a

livelihood later for, and there should be another way to

deal with that. But I think this is a really valid

amendment.

And if you believe in States rights and only affects
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those States that have taken that action, that you ought to

support it and be consistent. I think it makes a lot of

sense.

I thank the gentleman from Colorado for bringing the

amendment, and I am against crime in all quarters.

Mr. Polis. Will the gentleman yield?

Mr. Cohen. Yes.

Mr. Polis. Thank you.

And again, I mean, very simply, this amendment would

prevent marijuana from exiting the supply chain in States

that do regulate it and being sold to minors or kids or

others by having enhanced sentencing around that.

And while Mr. Cohen and I may agree and do agree on

where we should be going with regard to our drug laws

nationally, I would say that I don't think that Mr.

Sensenbrenner's point that somehow this piece would go any

way towards legalizing marijuana has any validity. In fact,

this is all about enhanced penalties for those who would

transport it across State borders, for those who would take

it from dispensaries, for those who would take it from

growing facilities and exit that State-regulated supply
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1230 chain and sell it on the black market.

1231 It is very consistent with the goals of the bill. It in
1232 no way, shape, or form legalizes marijuana. We are only
1233 talking about extra penalties -- enhanced jail time,

1234 enhanced civil liability, enhanced wiretapping -- for those
1235 who would steal or fraudulently obtain marijuana. And

1236 again, it frequently winds up being sold to minors or kids,

1237 and my amendment would help prevent that.

1238 And I yield back to the gentleman from Tennessee.

1239 Mr. Cohen. Thank you.

1240 And I would yield back the balance of my time.

1241 Chairman Smith. Thank you, Mr. Cohen.

1242 The gentleman from --

1243 Mr. Cohen. Ms. Jackson Lee, I yield to you.

1244 Ms. Jackson Lee. The gentlemen, both gentlemen make
1245 good points. Both gentlemen make points -- I thank you for

1246 yielding.

1247 Mr. Polis makes a very good point. It is well known

1248 that it is not federally legal from a Federal perspective,

1249 but there are States where there are laws dealing with

1250 marijuana, medical marijuana, medicinal marijuana. In those
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instances, your amendment fits because it gives protection

that now is taken away under the structure of this

legislation.

So I think what you are providing is a safety net in

places where medical marijuana, medicinal marijuana, and the

uses of marijuana are legal in that State.

And so, I would make the argument that this is a

thoughtful amendment for that reason and that we owe those

individuals using it legally under that prospect that

protection.

I yield back to the gentleman from Tennessee.

Mr. Cohen. Thank you, ma'am.

I just think we shouldn't get caught up in the weeds.

We should proceed in an appropriate manner and be

consistent.

Thank you.

Chairman Smith. Thank you, Mr. Cohen.

The gentleman from Georgia, Mr. Johnson, 1is recognized.

Mr. Johnson. Thank you, Mr. Chairman.

I would point out that while the theft of medicine is

already illegal, while the cargo theft of medicine is
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already illegal, this bill increases the maximum penalties

from 10 years to 15, 20, and 25 years based on certain

predicates. Now let us put that aside for a minute.

I would say that in my career as a criminal defense

lawyer, doing some work on the Federal level, I was

impressed with the fact that the people who get the maximum

sentences tend to be the sellers who are on the lowest

level, street level and perhaps one level up. Those are the

ones who are the recipients of the increased or the maximum

penalties that are already in place now.

The reason why those traffickers, those who set up the

organizations don't get the time is because they have

bargaining power with prosecutors, who have the power to

charge them with something less onerous than one of these --

one of these bills that have high penalties.

So, in other words, if a prosecutor decides to plea

bargain with some trafficker who can identify people up line

from him or her as well as people down line, that means they

can -- the person on a high level, they have leverage with

prosecutors to get a -- to get the ability to plead to a

charge that does not bring into play the maximum penalties.
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And they also have the best lawyers, and they can work out

deals for themselves. But the poor folks on the bottom end

up getting the maximum time.

So, in the absence of increasing resources for law

enforcement, Department of Justice to hire more

investigators to -- for FBI, law enforcement, DEA, if we

continue to cut those budgets, and we cut the ability to

investigate and take these things to the highest level and

get at those folks who are trafficking in the drugs, then

what we are doing is just simply setting up a situation

where when it comes down to enforcement, it is going to be

the guys out there standing on the street corner and perhaps

the guy who is in the apartment upstairs who is supplying

them.

And that will be the extent of those punished with these

enhanced penalties. Already 10 years, it is against the

law. I would also say that I support what Congressman Scott

has said, which is that it is not the penalty that -- or the

range of punishment that deters crime. It 1is the actual

investigation and conviction of those who do the crime that

is the deterrent.
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And I would also like to know what impact does this

enhanced, do these enhanced penalties have in terms of the

Federal sentencing guidelines, which are not mandatory?

They are discretionary, but some judges across the Nation

apply them as without any discretion. What impact does this

legislation have on the Federal sentencing guidelines?

And I guess if I had to say whether or not I was in

support of this amendment, I would say perhaps yes, perhaps

no. Can anyone answer that question for me? I will yield

to anyone who can answer that question for me.

I think it is an important question. How does this

relate to the sentencing guidelines? How will the

sentencing guidelines be affected by us increasing the

punishment?

I suspect what is going to happen is that Federal judges

will start to impose the higher sentences once the

predicates are reached, and we are going to have a lot of

people -- it is like crack cocaine all over again, where we

imprison people disproportionately minorities.

Chairman Smith. The gentleman's time has expired.

The question is on the Polis amendment.
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All in favor, say aye.

Opposed, nay.

In the opinion of the chair, the nays have it,

amendment is not agreed to.

70

and the

Mr. Polis. Mr. Chair, on that, I request the roll call

vote.

Chairman Smith. A recorded vote has been requested, and

the clerk will call the roll.

Ms. Kish. Mr. Smith?

Chairman Smith. No.

Ms. Kish. Mr. Smith votes no.

Mr. Sensenbrenner?

Mr. Sensenbrenner. No.

Ms. Kish. Mr. Sensenbrenner votes no.

Mr. Coble?

[No response.]

Ms. Kish. Mr. Gallegly?

[No response.]

Ms. Kish. Mr. Goodlatte?

[No response.]

Ms. Kish. Mr. Lungren?
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response. ]

Kish. Mr. Chabot?

Chabot. No.

Kish. Mr. Chabot votes no.

Issa?

response. ]

Kish. Mr. Pence?

response. ]

Kish. Mr. Forbes?

response. ]

Kish. Mr. King?

King. No.

Kish. Mr. King votes no.

Franks?

Franks. No.

Kish. Mr. Franks votes no.

Gohmert?

response. ]

Kish. Mr. Jordan?

response. ]

Kish. Mr. Poe?
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Mrs.

Mrs.

response. ]

Kish. Mr. Chaffetz?

Chaffetz. No.

Kish. Mr. Chaffetz votes no.

Griffin?

Griffin. No.

Kish. Mr. Griffin votes no.
Marino?

Marino. No.

Kish. Mr. Marino votes no.
Gowdy?

Gowdy. No.

Kish. Mr. Gowdy votes no.
Ross?

Ross. No.

Kish. Mr. Ross votes no.
Adams?

Adams. No.

Kish. Mrs. Adams votes no.

Quayle?

Quayle. No.
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Kish. Mr. Quayle votes no.
Amodei?

Amodei. No.

Kish. Mr. Amodei votes no.

Conyers?

Conyers. Aye.

Kish. Mr. Conyers votes aye.

Berman?

response. ]

Kish. Mr. Nadler?

Nadler. Aye.

Kish. Mr. Nadler votes aye.

Scott?

Scott. Aye.

Kish. Mr. Scott votes aye.

Watt?

Watt. Aye.

Kish. Mr. Watt votes aye.

Lofgren?

response. ]

Kish. Ms. Jackson Lee?
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Jackson Lee. Aye.

Kish. Ms. Jackson Lee votes aye.
Waters?

response. ]

Kish. Mr. Cohen?

Cohen. Aye.

Kish. Mr. Cohen votes aye.
Johnson?

Johnson. No.

Kish. Mr. Johnson votes no.

Pierluisi?

Pierluisi. Aye.

Kish. Mr. Pierluisi votes aye.
Quigley?

response. ]

Kish. Ms. Chu?

response. ]

Kish. Mr. Deutch?

Deutch. Aye.

Kish. Mr. Deutch votes aye.

Sanchez?

74
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1440 Ms. Sanchez. Aye.

1441 Ms. Kish. Ms. Sanchez votes aye.

1442 Mr. Polis?

1443 Mr. Polis. Aye.

1444 Ms. Kish. Mr. Polis votes aye.

1445 Chairman Smith. The gentleman from Virginia, Mr.

1446 Forbes?

1447 Mr. Forbes. No.

1448 Ms. Kish. Mr. Forbes votes no.

1449 [Pause.]

1450 Chairman Smith. The clerk will report.

1451 Ms. Kish. Mr. Chairman, 10 Members voted aye; 15

1452 Members voted nay.

1453 Chairman Smith. A majority having voted against the
1454 amendment, the amendment is not agreed to.

1455 Are there any other amendments?

1456 [No response.]

1457 Chairman Smith. If not, a reporting gquorum being

1458 present, the question is on reporting the bill, as amended,

1459 favorably to the House.

1460 Those in favor, say aye.
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Opposed, no.

The ayes have it, and the bill, as amended, is ordered

reported favorably.

Without objection, the bill will be reported as a single

amendment in the nature of a substitute, incorporating

amendments adopted, and the staff is authorized to make

technical and conforming changes. Members will have 2 days

to submit their views.

[Pause.]

Chairman Smith. Pursuant to notice, I now call up H.R.

4377 for purposes of markup, and the clerk will report the

bill.

Ms. Kish. H.R. 4377, to provide for improved

coordination of agency actions in the preparation and

adoption of environmental documents for --

Chairman Smith. Without objection, the bill will be

considered as read and open for amendment at any point.

[The information follows:]
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Chairman Smith. And I will recognize myself for an

opening statement.

Over the past 3 years, the President has tried several

strategies to create jobs. But the American economy is

still struggling, and people are still suffering. Since

President Obama took office, 1 million more Americans are

out of work, and we have run up the three largest deficits

in U.S. history.

The Federal regulatory process remains an obstacle to

job creation and business expansion. For example, our

outdated and overly burdensome environmental review process

keeps jobs and workers waiting for approval from Government

agencies in Washington. Employers and investors can't move

forward without the necessary permits and without confidence

in the process.

I want to thank Mr. Ross for introducing the RAPID Act,

which helps put American workers back on the job and gets

the economy moving again. A recent study by the U.S.

Chamber of Commerce identified 351 proposed energy projects

that, i1if approved, could generate up to 2 million jobs

annually.
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The National Environmental Policy Act, NEPA, of 1969

serves important goals, which should be preserved. But as

the Subcommittee on Courts, Commercial, and Administrative

Law learned at its April 25th hearing on the RAPID Act, the

NEPA process today does not resemble what its authors

envisioned.

The environmental review process typically takes years,

sometimes more than a decade, producing environmental

documents thousands of pages long that only a specialist

could comprehend. Because there are no mandatory deadlines,

capital is tied up indefinitely while the review process

grinds on.

A 2008 study found that Federal agencies take nearly 3.5

years on average to complete an Environmental Impact

Statement and that this length of time is actually

increasing. ©Navigating this process can cost job creators

millions of dollars when they need to hire consultants and

lawyers, but the cost to the economy is exponentially

greater.

The key is finding the right balance between economic

progress and the proper level of analysis. The RAPID Act
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does not force agencies to approve or deny any projects.
The bill simply ensures that the process agencies use to
make permit decisions is transparent and logical.

The RAPID Act draws upon established definitions and
concepts from existing NEPA regulations and common sense
suggestions from across the political spectrum, including
from this administration's own Council on Environmental
Quality and Jobs Council to make the Federal environmental
review and permit process more efficient and transparent.

In many respects, the bill is modeled on the permit
streamlining section of a transportation bill that passed
the 109th Congress with nearly unanimous support from
Republicans and Democrats alike. The vote was 412 to 8.

A study by the Federal Highway Administration found that
this legislation has cut the time for completing an
environmental impact study nearly in half. So this is a
good bill.

I thank the gentleman from Florida for offering it, and
I urge my colleagues to support it.

The gentleman from Michigan, Mr. Conyers, 1is recognized

for his statement.
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Mr. Conyers. Thank you.

Chairman Smith, it is with great regret that I have a

different view of this measure before us, 4377. It purports

to streamline the environmental review process required by

the National Environmental Policy Act by reducing

opportunities for agencies to acquire relevant input and

imposing rigid and sometimes unworkable deadlines.

Now this is -- I don't mean to be disrespectful, but

this is just another anti-regulatory act that this committee

has imposed upon the judiciary. I think it is about eight

of them so far. We have got a count.

It is a bill in search of a problem. An anti-regulatory

measure that purports to address an unarticulated problem.

It is simply not necessary. At the hearing, we heard

testimony outlining the fact that most of the delays in the

permitting process have nothing to do with the NEPA review,

which vary from project to project or from agency to agency.

So you have got to figure out which viewpoint you are

going to adopt, members of this committee. The real problem

is like the lack of resources we give to agencies. An

agency can move only so quickly to review project proposals
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when it has ever-shrinking appropriations to obtain
competent staff and other resources. And yet I am willing
to bet some of the proponents of this bill would also
strenuously oppose increasing funding for agencies, which
would certainly help to speed up the review process.

Now while the NEPA environmental review process may not
be perfect, it still remains a model for other countries
throughout the world for establishing a systemic foundation
for facilitating interagency collaboration, integrated
decision-making. And this may explain why the President's
Council on Environmental Quality, as well as 25 respected
environmental groups, strenuously oppose this legislation,
including the Audubon Society, the League of Conservation
Voters, and the Natural Resources Defense Council, the
Sierra Club, and many others.

So, please, Members, let us be careful about how we
approach this measure because I think it is misnamed and
misdescribed and is just some more anti-regulation hearing,
which we have had far too much of in the Committee on the
Judiciary.

I thank you for this opportunity, Mr. Chairman. I ask
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unanimous consent to put the rest of my statement in the

record and return the balance of my time.

Chairman Smith. Without objection, the gentleman's full

opening statement will be made a part of the record.

[The information follows:]
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Chairman Smith. And thank you for your comments, Mr.

Conyers.

The chairman of the Administrative Law Subcommittee, Mr.

Coble, could not be here. Without objection, his opening

statement will be made a part of the record.

[The information follows:]
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Chairman Smith. And instead of recognizing Mr. Coble, I

recognize the sponsor of the bill, the gentleman from

Florida, Mr. Ross, for an opening statement.

Mr. Ross. Thank you, Mr. Chairman.

My opening remarks will be brief. I will address the

manager's amendment at greater length and detail.

The road to economic recovery runs through a streamlined

permitting process. A rational, transparent permitting

process will encourage economic growth by encouraging job

creators and investors to move forward with critical

construction and infrastructure projects.

Thanks to Chairman Coble for calling a hearing on the

RAPID Act in April, the subcommittee benefited from the

expertise each witness brought to the hearing. The

minority's witness also suggested a number of ways to

improve the RAPID Act, many of which were well taken and

made part of the manager's amendment.

Thank you, Mr. Chairman, for bringing this important

bipartisan legislation for markup. I am honored to have you

as an original cosponsor, along with Chairman Coble and Mr.

Peterson, who is the ranking member on the Agriculture
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Committee. I am also thankful for the support of many of my
colleagues.

With that, I reserve the balance of my time.

Thank you.

Chairman Smith. Thank you, Mr. Ross.

The gentleman yields back the remainder of his time, and
I don't see the ranking member.

The gentleman from Florida is recognized to offer an
amendment in the nature of a substitute. If the gentleman

will suspend, I was looking for Mr. Cohen, but I think Mr.

Johnson might want to speak for him. Is that accurate?
Mr. Johnson. No. I did have a question I wanted to
ask.
Chairman Smith. Okay. Could we get the amendment in

the nature of a substitute in play, and then the gentleman
will be recognized to ask a question.

The gentleman from Florida, Mr. Ross, is recognized for
the purpose of offering an amendment in the nature of a
substitute.

Mr. Ross. Mr. Chairman, I do have an amendment at the

desk.
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Chairman Smith. And the clerk will report the

amendment.

Ms. Kish. Amendment to H.R. 4377, offered by Mr. Ross

of Florida. Strike all that follows after the --

Mr. Ross. Mr. Chairman, I move that the amendment --

Chairman Smith. Without objection, the amendment will

be considered as read.

[The amendment of Mr. Ross follows:]
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Chairman Smith. And the gentleman from Florida is

recognized to explain his amendment.

Mr. Ross. Thank you, Mr. Chairman.

As I indicated in my opening remarks, the subcommittee's

hearing on the RAPID Act was very productive. The witnesses

agreed that the Federal permitting and review process does

not work as it should.

For example, one of the witnesses who is an engineer

from Orange County, California, has been trying for 15 years

to build a 16-mile road. At one point, he was close to

getting the permits he needed to build the road, which would

put more than 17,000 people to work in California.

But then two of the Federal agencies that had been

involved in the environmental review backed out in the face

of renewed opposition by project opponents. The road still

isn't built, and meanwhile, many thousands of Californians

who would be building that road are unemployed. And I dare

say the traffic in Orange County isn't getting any better.

The National Environmental Policy Act of 1969 serves

important goals. But as often happens with Federal laws and

bureaucracies over the years, it has become distracted from
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1670 these goals and focused instead on analysis for its own

1671 sake. When conducting environmental reviews, it seems like

1672 agencies have lost sight of the forest for the trees.

1673 It is not uncommon that the environmental review for a
1674 big construction project takes a decade or longer. And
1675 because there are no mandatory deadlines for the NEPA

1676 process, it is never certain when a decision will be made.

1677 Job creators flee from this sort of unpredictability,

1678 leaving American workers idle amid a crumbling national
1679 infrastructure.
1680 The RAPID Act would ensure that environmental reviews

1681 proceed as they should under NEPA on a timeline that allows

1682 ample time for the review while still requiring agencies to
1683 make a decision one way or another with no longer than 4.5
1684 years. This is not too much to ask of Federal agencies.
1685 When the reviews are finished and the permit

1686 applications have been decided, the 6-month clock on the

1687 statute of limitations begins to run. And in order to bring
1688 suit, a party must have participated in the environmental
1689 review. Litigants should not be able to "rest on their

1690 rights" without giving agencies fair notice of their
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concerns during the public notice and comment period and

then sue years later.

Permit streamlining should not be a partisan issue, and

that is why I have been glad to take any and all good ideas

for this bill. At the subcommittee's hearing in April, Ms.

Bear, the minority's witness who served as general counsel

to the Council on Environmental Quality for 20 years,

pointed out a number of ways that the RAPID Act could be

improved.

In addition to some technical and drafting issues, which

my manager's amendment addresses, Ms. Bear raised several

more substantive concerns about the bill. For example, the

bill had allowed project sponsors to make voluntary

contributions of funds to the lead agency to support the

review.

Ms. Bear testified that although agencies are

understaffed and lack the resources to perform adequate

environmental reviews efficiently, this raised a conflict of

interest issue. It has been removed from the manager's

amendment, and that conflict of interest will no longer

exist.
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The manager's amendment also gives lead agencies the

discretion as opposed to a mandate to use existing

environmental study documents prepared by project sponsors

under State law or for similar recent projects nearby.

Following Ms. Bear's suggestion, the manager's amendment

extends the period of time allowed for commenting on

supplements to the State environmental documents from 30 to

45 days.

The manager's amendment clarifies that tribal and local

governments may be participating agencies in the review

process, and it clarifies that supplemental NEPA documents

and documents prepared under court order do not count toward

the limit on the total number of environmental study

documents an agency may prepare for a particular project.

The RAPID Act requires agencies to act upon permit

applications within a certain period of time, 90 days or 180

days, depending on the circumstances. Ms. Bear pointed out

that the bill could be interpreted to require an agency to

decide a permit application before all relevant review was

finished. The manager's amendment corrects this.

In conclusion, Mr. Chairman, I am pleased to bring this
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bipartisan legislation to markup. Drawing upon permit
streamlining language from a bipartisan bill that easily
passed the 109th Congress, this administration's own
rhetoric and recommendations from the Jobs Council and from
the Council on Environmental quality, and on suggestions
made by the minority witness and members of the subcommittee
hearing, I believe the RAPID Act makes great strides toward
improving the Federal environmental review process.

American workers and our national economic recovery
should not be held back by agency review and analysis for
its own sake. In closing, Mr. Chairman, I wish to offer for
our record a letter signed by 68 groups and organizations
from a variety of industries endorsing the RAPID Act.

I look forward to the committee's input, and I reserve
the balance of my time.

Chairman Smith. Thank you, Mr. Ross.

Without objection, the amendment is considered as read
and will be considered as base text for purposes of
amendment.

[The information follows:]
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Chairman Smith. And are there any other amendments?

Now the gentleman from Georgia, Mr. Johnson, is

recognized for 5 minutes.

the

Mr.

Mr. Johnson. Mr. Chairman, I do have an amendment at
desk.

Chairman Smith. Could the clerk report?

Mr. Johnson. Yes, I do. I have an amendment.
Chairman Smith. The clerk will report the amendment.
Ms. Kish. Amendment to the Ross amendment, offered by

Johnson. Page 30, line 10, strike this subchapter and

insert "Subject to Subsection --"

Mr. Johnson. I would ask that it be considered read.

Chairman Smith. Without objection, the amendment will

considered as read.

[The amendment of Mr. Johnson follows:]
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Chairman Smith. And the gentleman is recognized to

explain his amendment.

Mr. Johnson. Mr. Chairman, my amendment would exempt

any projects from the bill that the Council on Environmental

Equality determines would have a detrimental impact on human

health. This bill would severely undermine the National

Environmental Policy Act and ultimately the quality of

Federal agency decisions.

NEPA plays a vital role by ensuring that Federal

agencies assess the environmental impacts of proposals,

solicit the input of all affected stakeholders and disclose

their findings publicly before undertaking projects that may

significantly affect the environment. This provides a

degree of certainty in ensuring that all necessary

considerations about a project are fully completed before

moving forward, primarily with a construction project.

NEPA's environmental impact review process, which

incorporates 40 years of practice implementing regulations

and court decisions, ensures that Federal actions will not

have an unduly harmful impact on the air that we breathe,

the water that we drink, or the land upon which our food is
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grown. This so-called RAPID Act is nothing more than a game

of Russian roulette with American lives.

First, we cut the budgets of these regulatory agencies.

Then that causes them to lay off workers. Then we accuse

the regulatory authority of inefficiency, and then we

introduce legislation to streamline and coordinate agency

action. And then we pass the legislation, and big business,

multinationals, they get to run roughshod over our

environment with no rules, no adequate rules in place and no

enforcement of the rules.

And so, this seems to be that kind of a situation, and

it, indeed, plays Russian roulette with American lives. By

attempting to short circuit the existing NEPA process, the

RAPID Act places NEPA -- places NEPA's goal of protecting

public health through assessments of environmental impacts

at unnecessary risk. The Council on Environmental Quality,

as the executive branch's central clearinghouse for the

implementation of NEPA, is the appropriate entity for making

the determination of whether a project should be subject to

the normal NEPA review process rather than this rigidly

truncated one under the RAPID Act that has been rushed



1812

1813

1814

1815

1816

1817

1818

1819

1820

1821

1822

1823

1824

1825

1826

1827

1828

1829

1830

1831

1832

HJU158000 PAGE 95

through this committee.

I strongly urge those who truly care about the health
and safety of Americans to vote this amendment out
favorably. I would yield any time to anyone who can answer
this question. Is this bill a -- is this modeled after an
American Legislative Exchange Council piece of legislation?
I would yield to any of my colleagues who --

Mr. Ross. If I might just respond to that? I don't
have any idea whether it is modeled after that. I am
totally unfamiliar with that. But I will tell you that the
safety loop program that was enacted by the 109th Congress
with a vote of about I want to say 418 to -- 412 to 8 has
been providing this same type of procedure that we are
requesting in highway construction, which has been a
phenomenal response to the creation of infrastructure jobs
in this country and has reduced the permitting process from
36.8 months -- I mean, from 73 months to 36.8 months.

So it is an accepted practice and procedure --

Mr. Johnson. Well, reclaiming my time. Reclaiming my
time, I just simply wanted to know whether or not this has

anything to do with the American Legislative Exchange
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Council, whether or not this bill had been proposed by one
of the members on that council.

And I thank the gentleman for his response, and I yield
back.

Chairman Smith. Thank you, Mr. Johnson.

Does the gentleman from Florida wish to be recognized?

Mr. Ross. Yes, sir. Mr. Chairman, I wish to speak in
opposition to the amendment.

The purpose of this bill is to create a procedure by
which the permitting process can be streamlined so that we
might create or spur the creation of jobs in this country.
By creating exclusions and carve-outs, we undercut the very
intent of this bill.

There is nothing in this bill that requires the agencies
who are performing the review to do anything short of their
regular review. In fact, this helps because it allows for
concurrent review by agencies, as opposed to sequential
review.

The Federal Government should review all these projects
in a timely and efficient manner. This bill allows that to

happen. This bill does not change or negate any agency
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review. It simply requires that they do it in a timely
manner, and for that reason, I oppose this bill -- this
amendment.

Thank you.

Mr. Conyers. Mr. Chairman?

Chairman Smith. Thank you, Mr. Ross.

The gentleman from Michigan, Mr. Conyers, 1s recognized.

Mr. Conyers. Thank you, Chairman Smith.

I rise in support of the Johnson amendment, and what
this amendment does is exempt from the bill any project that
the Council on Environmental Quality determines would have a
detrimental impact on human health.

Now this accordingly ensures that the appropriate entity
for making the determination of whether a project should be
subject to the normal NEPA review process rather than this
new ambiguously worded measure before us would happen. And
I think that CEQ has long served as the executive branch's
central clearinghouse for the implementation of NEPA.

So for that simple reason, I support this amendment and
hope it is given careful consideration. And I yield back

the balance of my time.
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1875 Chairman Smith. Thank you, Mr. Conyers.

1876 The question is on the amendment.

1877 All in favor of the Johnson amendment, say avye.
1878 Opposed, no.

1879 The clerk will call the roll. The chair is undecided.
1880 Ms. Kish. Mr. Smith?

1881 Chairman Smith. No.

1882 Ms. Kish. Mr. Smith votes no.

1883 Mr. Sensenbrenner?

1884 [No response.]

1885 Ms. Kish. Mr. Coble?

1886 [No response.]

1887 Ms. Kish. Mr. Gallegly?

1888 [No response.]

1889 Ms. Kish. Mr. Goodlatte?

1890 [No response.]

1891 Ms. Kish. Mr. Lungren?

1892 [No response.]

1893 Ms. Kish. Mr. Chabot?

1894 [No response.]

1895 Ms. Kish. Mr. Issa?
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response. ]

Kish. Mr. Pence?

response. ]

Kish. Mr. Forbes? Mr. Forbes?

Forbes. No.

Kish. Mr. Forbes votes no.

King?

response. ]

Kish. Mr. Franks?

Franks. No.

Kish. Mr. Franks votes no.

Gohmert?

response. ]

Kish. Mr. Jordan?

response. ]

Kish. Mr. Poe?

response. ]

Kish. Mr. Chaffetz?

Chaffetz. No.

Kish. Mr. Chaffetz votes no.

Griffin?

99
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Mrs.

Mrs.

Griffin. No.

Kish. Mr. Griffin votes no.
Marino?

Marino. No.

Kish. Mr. Marino votes no.
Gowdy?

Gowdy. No.

Kish. Mr. Gowdy votes no.
Ross?

Ross. No.

Kish. Mr. Ross votes no.
Adams?

Adams. No.

Kish. Mrs. Adams votes no.

Quayle?

Quayle. No.

Kish. Mr. Quayle votes no.
Amodei?

Amodei. No.

Kish. Mr. Amodei votes no.

Conyers?
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Mr. Conyers. Aye.
Ms. Kish. Mr. Conyers votes aye.
Mr. Berman?
[No response.]
Ms. Kish. Mr. Nadler?
[No response.]
Ms. Kish. Mr. Scott?
Mr. Scott. Aye.
Ms. Kish. Mr. Scott votes aye.
Mr. Watt?
Mr. Watt. Aye.
Ms. Kish. Mr. Watt votes aye.
Ms. Lofgren?
[No response.]
Ms. Kish. Ms. Jackson Lee?
[No response.]
Ms. Kish. Ms. Waters?
[No response.]
Ms. Kish. Mr. Cohen?
Mr. Cohen. Aye.
Ms. Kish. Mr. Cohen votes aye.
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Chairman Smith.

Mr.

Johnson?
Johnson. Aye.
Kish. Mr. Johnson votes aye.

Pierluisi?

Pierluisi. Aye.

Kish. Mr. Pierluisi votes aye.
Quigley?

response. ]

Kish. Ms. Chu?

response. ]

Kish. Mr. Deutch?

Deutch. Aye.

Kish. Mr. Deutch votes aye.

Sanchez?

Sanchez. Aye.
Kish. Ms. Sanchez votes aye.
Polis?

Polis. Aye.

Kish. Mr. Polis votes aye.

Sensenbrenner. No.

The gentleman from Wisconsin?

102
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Ms. Kish. Mr. Sensenbrenner votes no.

Chairman Smith. The gentleman from Iowa?

Mr. King. No.

Ms. Kish. Mr. King votes no.

Chairman Smith. The gentlewoman from Texas?
Ms. Jackson Lee. How am I recorded?

Ms. Kish. Not recorded, ma'am.

Ms. Jackson Lee. Aye.

Ms. Kish. Ms. Jackson Lee votes aye.

Chairman Smith. Okay. The clerk will report.

Ms. Kish. Mr. Chairman, 10 Members voted aye; 13

Members voted nay.

Chairman Smith. A majority having voted against the

amendment, the amendment is not agreed to.

Mr. Conyers. Mr. Chairman?

Chairman Smith. Are there other amendments?

Mr. Conyers. Mr. Chairman?

Chairman Smith. The gentleman from Michigan, Mr.

Conyers, 1is recognized.

Mr. Conyers. I have an amendment at the desk.

Chairman Smith. The clerk will report the amendment.
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Ms. Kish. Amendment to the Ross amendment, H.R. 4377,

offered by Mr. Conyers. Page 31, insert after line 16 the

following --

Mr. Conyers. I ask unanimous consent the amendment be

considered as read.

Chairman Smith. Without objection, the amendment will

be considered as read.

[The amendment of Mr. Conyers follows:]
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Chairman Smith. And the gentleman is recognized for the

purpose of explaining his amendment.

Mr. Conyers. Thank you, Chairman Smith.

Here 1is what the amendment does, members of the

committee. It ensures that the right of the public to

comment on construction projects that may have an

environmental impact is not in any way adversely impacted by

any provisions of this bill. That is the law as it exists

right now, and all I am doing is making darned sure that it

doesn't get changed.

And so, what I would like to have us do here is simply

ensure that the bill will not cut off the rights of the

public to comment on any construction project that may have

environmental consequences. And so, I hope this bill might

even be considered to be accepted by our leadership. But if

not, let us have a vote in support of it.

I ask unanimous consent to put the rest of my statement

in the record, and I yield back the balance of my time and

ask for a favorable consideration.

Chairman Smith. Thank you, Mr. Conyers.

Without objection, your entire statement will be made a
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2031 part of the record.

2032 [The information follows:]

2033
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Chairman Smith. And the gentleman from Florida, Mr.

Ross, 1is recognized.

Mr. Ross. Thank you, Mr. Chairman.

Mr. Chairman, I oppose this amendment because it is

unnecessary and could undermine the carefully targeted

reforms made by this bill. The RAPID Act creates jobs as it

ensures that the Federal environmental review and permitting

process works like it should. The RAPID Act is drafted to

make agencies operate efficiently and transparently. It

does not prevent citizens from participation in this

process.

For example, NEPA regulations only require agencies to

allow 45 days for public comments on draft Environmental

Impact Statements and 30 days for public comments on final

Environmental Impact Statements. The RAPID Act sets 60-day

and 30-day comment periods, respectively, and also allows

the lead agency to extend them for good cause.

This is more than fair, and it is perfectly reasonable

to require a person to comment on an environmental document

before they challenge it in court and to bring suit within 6

months, as opposed to 6 years. Environmental activists and
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groups who routinely sue to block construction projects
should not have the added benefit of being able to delay a
project indefinitely by playing hide the ball with agencies
or by resting on their rights.

For these reasons, I oppose the amendment and yield
back.

Mr. Conyers. Would the distinguished gentleman from
Florida yield for a quick question?

Mr. Ross. Yes, sir.

Mr. Conyers. Thank you very much.

It sounds like you agree that the public should have a
right to comment?

Mr. Ross. Oh, there is no question. That is why we put
it in the bill and in the manager's amendment.

Mr. Conyers. Well, that is all I am saying. That is
what the amendment says. It ensures the right of the public
to comment on construction projects, and I don't mean to
stall or delay them any more than you do.

Mr. Ross. And I think what -- if I might? I think what
the important thing here is to remember that we are

providing a framework by which a timeline may be pursued in
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order to complete the permitting process.

The RAPID Act, as it is provided in the manager's
amendment, gives more than adequate time, in fact, greater
time for public comment and input during the review process.

And therefore, I find, in my opinion, that your amendment is

unnecessary.
Mr. Conyers. Yes, sir. Well, I am not asking for any
additional time. I want this time to be exactly the same as

is provided now and I hope is provided in your measure, and
that is all I am asking for. No more, no less. No
favorites, no stalling, no delays.

Mr. Ross. Then I would encourage you to support my
manager's amendment.

Mr. Conyers. Well, I will. Will you support my

amendment?

Mr. Ross. It is not necessary.

[Laughter.]

Mr. Conyers. Wait a minute. There is something a
little bit wrong here. I support yours. You don't -- mine

is unnecessary?

Mr. Ross. I appreciate that. I will reclaim my time
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2097 and yield back.

2098 Thank you.

2099 Chairman Smith. Thank you, Mr. Ross.
2100 The question is on the Conyers amendment to the
2101 amendment.

2102 All in favor, say aye.

2103 Opposed, nay.

2104 The clerk will call the roll.

2105 Ms. Kish. Mr. Smith?

2106 Chairman Smith. No.

2107 Ms. Kish. Mr. Smith votes no.

2108 Mr. Sensenbrenner?

2109 [No response.]

2110 Ms. Kish. Mr. Coble?

2111 [No response.]

2112 Ms. Kish. Mr. Gallegly?

2113 [No response.]

2114 Ms. Kish. Mr. Goodlatte?

2115 [No response.]

2116 Ms. Kish. Mr. Lungren?

2117 [No response.]
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Kish. Mr. Chabot?

response. ]
Kish. Mr. Issa?
response. ]
Kish. Mr. Pence?
response. ]

Kish. Mr. Forbes?

Forbes. No.
Kish. Mr. Forbes votes no.
King?

King. No.

Kish. Mr. King votes no.

Franks?

Franks. No.

Kish. Mr. Franks votes no.

Gohmert?

response. ]

Kish. Mr. Jordan?

response. ]

Kish. Mr. Poe?

response. ]
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Mrs.

Mrs.

Kish. Mr. Chaffetz?

Chaffetz. No.

Kish. Mr. Chaffetz votes no.

Griffin?

Griffin. No.

Kish. Mr. Griffin votes no.
Marino?

Marino. No.

Kish. Mr. Marino votes no.
Gowdy?

Gowdy. No.

Kish. Mr. Gowdy votes no.
Ross?

Ross. No.

Kish. Mr. Ross votes no.
Adams?

Adams. No.

Kish. Mrs. Adams votes no.

Quayle?

Quayle. No.

Kish. Mr. Quayle votes no.
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Amodei?

Amodei. No.

Kish. Mr. Amodei votes no.

Conyers?

Conyers. Aye.

Kish. Mr. Conyers votes aye.
Berman?

response. ]

Kish. Mr. Nadler?

Nadler. Aye.

Kish. Mr. Nadler votes aye.

Scott?

Scott. Aye.

Kish. Mr. Scott votes aye.

Watt?

Watt. Aye.

Kish. Mr. Watt votes aye.

Lofgren?

response. ]

Kish. Ms. Jackson Lee?

Jackson Lee. Aye.
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Kish. Ms. Jackson Lee votes aye.

Waters?

response. ]

Kish. Mr. Cohen?

Cohen. Aye.

Kish. Mr. Cohen votes aye.

Johnson?

Johnson. Aye.

Kish. Mr. Johnson votes aye.

Pierluisi?

Pierluisi. Aye.
Kish. Mr. Pierluisi votes aye.
Quigley?

Quigley. Aye.

Kish. Mr. Quigley votes aye.

Chu?

response. ]

Kish. Mr. Deutch?

Deutch. Aye.

Kish. Mr. Deutch votes aye.

Sanchez?
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Ms. Sanchez. Aye.

Ms. Kish. Ms. Sanchez votes aye.

Mr. Polis?

Mr. Polis. Aye.

Ms. Kish. Mr. Polis votes aye.

Chairman Smith. The gentleman from Wisconsin?
Mr. Sensenbrenner. No.

Ms. Kish. Mr. Sensenbrenner votes no.

[Pause.]

Chairman Smith. The clerk will report.

Ms. Kish. Mr. Chairman, 12 Members voted aye; 13

Members voted nay.

Chairman Smith. A majority having voted against the

amendment, the amendment is not agreed to.

Are there other amendments? The gentleman from New

York, Mr. Nadler, is recognized.

Mr. Nadler. Mr. Chairman, I have an amendment at the
desk.

Chairman Smith. The clerk will report the amendment.

Ms. Kish. Amendment to the Ross amendment, offered by

Mr. Nadler of New York. Page 30, line 10, strike this



2223

2224

2225

2226

2227

2228

2229

2230

HJU158000 PAGE 116

subchapter and insert "except as provided in Subsection P, "

no subchapter. Page 30, line 15, insert after
"environmental review," the following: "P. Exception for
certain projects. This subchapter does not apply in the

case of any project that pertains to the safety of a nuclear

reactor or that pertains to nuclear safety."

[The amendment of Mr. Nadler follows:]
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Chairman Smith. The gentleman from New York is

recognized to explain his amendment.

Mr. Nadler. Thank you.

Mr. Chairman, my amendment would exclude projects

regarding nuclear power safety from the new rules imposed by

the underlying bill. A few weeks ago was the great New York

Yankee Yogi Berra's 87th birthday, and only he could

probably describe this markup today. Deja vu all over

again.

Again, we hear it is the Federal Government that is the

cause of our high unemployment rate. Again, the only

solution is to attack the manner in which the Federal

Government regulates or otherwise makes decisions. Again,

the Judiciary Committee is going to pass a bill that will go

nowhere and, if enacted, would do nothing to solve our

economic problems.

Today's regulatory solution du jour is a bill to undo

the National Environmental Policy Act through changes to the

Administrative Procedure Act. NEPA is designed to ensure

that the Federal Government understands and considers the

impact on the environment when taking actions or making
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decisions. It doesn't dictate those decisions, but it

simply says that before you take the decisions, the deciders

have to know the environmental impacts pro and con.

Most reviews under NEPA are timely. Are there some that

may take some time? Sure. But it makes no sense to upend

an entire scheme of review which works very well to address

problems in a few cases.

H.R. 4377 attempts to solve the alleged problem by

imposing a series of deadlines by which aspects of the

environmental review have to be completed. What happens if

these deadlines cannot be met?

What happens if people or agencies need more time to

submit comments, or critical environmental analysis requires

more time, for example? Under this bill, too bad for the

environment.

Most pernicious is that under the bill, the agency has a

90- or 180-day time limit, depending on the circumstance, to

act on a permit license or similar application after the

environmental analysis is complete. If that time limit is

exceeded, approval is automatically granted.

Even in the most complicated and significant cases,
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which are the ones that take the most time, this bill would

default to allowing the project in question to proceed.

This upends the very idea that the Federal Government is

really trying to protect the environment.

Even 1f you thought that the deadlines and other

policies in this bill were a good idea, which I do not, this

bill is a terrible way of adopting them. Instead of

changing NEPA directly, the bill adopts a parallel system of

review for a subset of issues, construction projects, by

changing the Administrative Procedure Act, APA.

It strains credulity to believe that a rational system

would have one set of rules for the environmental review of

construction projects and one set of rules for the

environmental review of everything else. Even within a

single project, this means you could have one set of rules

for the construction part and one set of rules for the rest.

In fact, it may mean there have to be two reviews. And that

is exactly the system this bill would set up.

Furthermore, adopting a whole new parallel scheme

invites litigation as people argue about what terms mean and

how new rules should apply. This bill invites the very
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delay the bill's sponsor is trying to reduce.

My amendment would exclude nuclear power safety projects
from the bizarre and anti-environmental process under H.R.
4377. I have mentioned before, my New York City district is
less than 40 miles away from an old nuclear power plant at
Indian Point. There are 20 million people living within a
50-mile radius around the plant, the same radius used by the
Nuclear Regulatory Commission as the basis for the
evacuation zone recommended after the Fukushima disaster.

Indian Point also sits near two fault lines, earthquake
fault lines, and, according to the NRC, 1is the most likely
nuclear power plant in the country to experience core damage
due to an earthquake. The meltdown of the nuclear reactors
at Fukushima in the aftermath of a devastating earthquake
and tsunami highlights the danger of regulatory failure when
it comes to ensuring the safe operation of nuclear reactors.

The tens of millions of people who live near Indian
Point want the Government to be able to move quickly while
still protecting the environment to protect their safety.
H.R. 4377 would create uncertainty and litigation. This

could delay safety measures, putting millions of lives at



2315

2316

2317

2318

2319

2320

2321

2322

2323

2324

2325

2326

2327

2328

2329

2330

2331

2332

2333

2334

2335

HJU158000 PAGE 121

risk.

That is why we need to pass my amendment to exclude
nuclear power from the bill. Moreover, my constituents and
I suspect anyone living near a nuclear power plant know what
kind of environmental damage they can cause. By drawing
from and releasing water into the Hudson River, for example,
Indian Point kills billions of fish and other organisms and
causes a disruption to the entire ecosystem. It has also
leaked radiocactive materials into groundwater.

Just recently, the operators of Indian Point paid $1.2
million fines for an explosion 2 years ago that caused oil
to spill into the Hudson. The operator of Indian Point is
trying to extend its licenses for operation, which currently
expires in 2013, 2015. The NRC should be able to consider
the environmental impact of renewing these licenses without
some artificial timetable.

And by the way, with the cuts that are being made in the
budgets of these agencies, it is going to take longer for
them to do a proper environmental review, and to put an
artificial timeline on it simply says don't do a review at

all. With the potential for environmental damage to be
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caused by plants like Indian Point, we should not force the

NRC to make decisions about nuclear plant construction too

quickly and then have such permit requests automatically

approved i1f deadlines are not met.

Such a policy embodied in this bill clearly shows a lack

of concern for the environment and for public safety. H.R.

4377 risks the health of our environment under the misguided

premise that the slow regulatory review under NEPA is the

cause for slow economic growth and high unemployment. At

least if we pass my amendment, we will not have to fear that

nuclear power safety will be harmed by this bill and that

millions of lives would be further put at risk.

I ask all Members to support the amendment, and I yield

back the balance of my time.

Chairman Smith. The gentleman yields back his time.

The gentleman from Florida, Mr. Ross, is recognized.

Mr. Ross. Thank you, Mr. Chairman.

I wish to speak in opposition to the amendment.

Unemployment is stuck, stuck above 8 percent, and millions

of Americans are looking for work. The March 2011 Project

No Project study identified 351 energy projects, including
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nuclear projects, that, if approved, could generate $1.1
trillion for the economy and create 1.9 million jobs
annually.

For example, in the Detroit area, where Mr. Conyers is
from, Detroit Edison submitted an energy application in 2008
to build a reactor at Enrico Fermi Nuclear Engineering
Station in Monroe County, Michigan. The permitting process
is well over a year behind schedule, but the benefits from
this project, the total economic output is $39.4 million.
The employment earnings in present day value is $13.1
million. Average annual jobs, 56,700.

This is not about changing the substantive process
within NEPA. It doesn't do that at all. What this does 1is
put into effect a timeline so that those who make their
investment in this economy, that those who make their
investment domestically receive an adequate and appropriate
return on their investment and that we get jobs going in
this country.

This amendment would do nothing more than continue to
delay not only those nuclear power projects that we have out

there, but once we start the carve-out, it then would bleed
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down and delay into green energy projects and who knows what

other energy projects.

So, for those reasons, Mr. Chairman, I oppose this

amendment.

Chairman Smith. Thank you, Mr. Ross.

Are there other Members? The gentleman from Nevada, Mr.

Amodei, is recognized.

Mr. Amodei. Thank you, Mr. Chairman.

I move to strike the last word.

Chairman Smith. The gentleman is recognized for 5

minutes.

Mr. Amodei. Thank you.

You know, I think the Jjob stuff is obviously one of the

points. But as I look at the amendment before us from my

colleague from New York, I am at a loss for what

jurisdiction the Environmental Protection Agency has under

existing law for nuclear safety?

He mentioned the Nuclear Regulatory Commission. I

believe that is in their bailiwick. It may be in others. I

am at a loss for why in an EPA-related bill, we are talking,

attempting to give nuclear safety exemptions to the



2399

2400

2401

2402

2403

2404

2405

2406

2407

2408

2409

2410

2411

2412

2413

2414

2415

2416

2417

2418

2419

HJU158000 PAGE 125

Environmental Protection Agency when they don't have the

jurisdiction to begin with.

So, with that in mind, I would oppose the amendment

because the Environmental Protection Agency --

Mr. Nadler. Would the gentleman yield for a moment?
Mr. Amodei. Yes, I will. As soon as I finish my
sentence.

Mr. Nadler. The EPA --

Mr. Amodei. As soon as I finish my sentence, please.

So the Environmental Protection Agency rightfully needs

to talk about the environment and safeguard the environment,

but nuclear safety is a mission I am unaware that they have.

With that, Mr. Chairman, I will yield to my colleague

from the Empire State.

Mr. Conyers. He yielded to you.

Mr. Nadler. Thank you, Mr. Amodei.

The answer to your question is that NEPA, which this

would supersede, in effect, applies to all projects under

whatever agency there is. And I think that it is supervised

not by EPA, as a matter of fact, but by the Council on

Environmental Quality. But it applies therefore.
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Mr. Amodei. Well, and I appreciate that. And
reclaiming my time, I think the beginning of the bill talks
about the need to coordinate amongst agencies who have
jurisdictions, and I assume that that would, in fact, be
done under any process where you applied for a permit to
build a nuclear power plant that the appropriate folks would
be contacted.

And I am unaware of anything in this that changes the
existing nuclear safety commissions stuff. This is the NEPA
provision of it does not change the need to coordinate it,
and by somehow placing in an EPA reg or statute some sort of
exemption for nuclear safety I think crosses jurisdictions
lines in an entirely confusing way.

I yield back. Thank you, Mr. Chairman.

Mr. Conyers. Mr. Chairman?

Chairman Smith. Thank you, Mr. Amodei.

Are there other Members who wish to be heard? The
gentleman from Michigan, Mr. Conyers, 1is recognized.

Mr. Conyers. Chairman Smith, I think this discussion
points out the problem. The Nadler amendment is trying to -

- 1s legislation that is trying -- without this Nadler
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amendment, the legislation would substantially delay effort,

am I right? I ask the gentleman from New York.

Mr. Nadler. Without my amendment, the legislation would

put an artificial deadline on environmental review by

whoever does it.

Mr. Conyers. And that would delay.

Mr. Nadler. I don't know, in some cases, it might

delay. But what it would do is that it would give an

automatic approval before the environmental review was

completed.

Mr. Conyers. Well --

Mr. Nadler. My amendment would say but not when you are

dealing with nuclear power plants.

Mr. Conyers. So such a result, what I am thinking about

is the safety of people not just in the New York area or

your area, but anywhere in the country that nuclear reactors

could be built. And what I am thinking is that this

amendment, the Nadler amendment, exempts from the bill any

project relating to nuclear energy safety and will cause us

to put the safety of millions of Americans at a higher

standard of examination so that --
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Mr. Nadler. Would the gentleman yield?

Mr. Conyers. -- we would be safer.

Mr. Nadler. Would the gentleman yield?

Mr. Conyers. Of course.

Mr. Nadler. Yes. What the amendment would do is not to
put nuclear safety at a higher level than it is, it would
prevent the bill from eliminating safeguards.

Right now, if you want to build a nuclear reactor or do
a lot of other things, you have to get an environmental
review. And the environmental review tells you, well, this
will destroy the fish or this will give you a high
likelihood of an explosion that will destroy the city or
whatever. Or this is fine, whatever it will tell you.

But that is what you have the review for, to tell the
decision-makers here are the environmental upsides, here are
the environmental downsides, and you go make a decision.

Because maybe a change in something is worth somewhat of an

environmental risk. But -- in a minute.
But what the bill says is before -- you only have a
certain amount of time. You, the agency that is making this

analysis has a certain amount of time and a deadline. And



2483

2484

2485

2486

2487

2488

2489

2490

2491

2492

2493

2494

2495

2496

2497

2498

2499

2500

2501

2502

2503

HJU158000 PAGE 129

if you don't meet that deadline, the review is not
completed, then it is automatically assumed that everything
is safe and hunky-dory, and the approval is granted.

What my amendment says is not for nuclear power. For
nuclear power, we will keep the -- we will not have these
new artificial deadlines because what the artificial
deadline does is put people and the environment and people
and safety at risk by automatically giving approval to the
project by saying, in effect, there is no environmental or
safety danger whether there is or not simply because you
haven't had time to finish the review.

Mr. Conyers. That clarifies it. It makes it -- it
makes it more important than ever that we have this kind of
provision for nuclear projects. I mean, nuclear reactors,
we have had so many problems with it. Look at the meltdowns
that have occurred in this country and even around Detroit
now that my area has been brought up -- Fermi.

So I support this amendment. I consider it wvery sound,
very safe, and I think millions of Americans not just in
Detroit or New York are going to be made much safer, and

public health and safety will be given much better
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consideration with this amendment.

I support it, and I urge my Members on both sides of the
aisle to carefully consider what we are doing here. This is
not just whether you are for a Democratic amendment or a
Republican amendment. This is a matter of national safety
for all of our citizens.

And I yield back the balance of my time.

Chairman Smith. Thank you, Mr. Conyers.

The gentleman from South Carolina, Mr. Gowdy, is
recognized.

Mr. Gowdy. Thank you, Mr. Chairman.

I would like to yield to the gentleman from Florida, Mr.
Ross.

Mr. Ross. Thank you, Mr. Gowdy.

I want to clarify this. I want to make sure that there
is an accurate understanding here. Just because the
permitting process is not completed within the time period
does not give the presumption that the permit should be
issued.

I think what is important here is that there is no

automatic running of the clock that allows for the issuance
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of a permit. All this does, this bill does is to place

parameters by way of procedure under an existing process

which substantively is not changed by this bill, and that is

the process under NEPA.

So my concern is, is that i1if there is a review agency

out there that does not complete it, then the permit is not

issued. And so, there is no automatic issuance of a permit

if the review is not completed.

Mr. Gowdy. I yield back.

Chairman Smith. The gentleman from South Carolina

yields back his time.

Now the question is on the Nadler amendment to the

amendment .

All in favor, say aye.

Opposed, no.

The clerk will call the roll. Does the gentleman want a

recorded vote?

Ms. Kish. Mr. Smith?

Chairman Smith. No.

Ms. Kish. Mr. Smith votes no.

Mr. Sensenbrenner?
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2546 Mr. Sensenbrenner. No.
2547 Ms. Kish. Mr. Sensenbrenner votes no.
2548 Mr. Coble?

2549 [No response.]

2550 Ms. Kish. Mr. Gallegly?
2551 [No response.]

2552 Ms. Kish. Mr. Goodlatte?
2553 [No response.]

2554 Ms. Kish. Mr. Lungren?
2555 [No response.]

2556 Ms. Kish. Mr. Chabot?
2557 [No response.]

2558 Ms. Kish. Mr. Issa?

2559 [No response.]

2560 Ms. Kish. Mr. Pence?
2561 [No response.]

2562 Ms. Kish. Mr. Forbes?
2563 [No response.]

2564 Ms. Kish. Mr. King?

2565 Mr. King. No.

2566 Ms. Kish. Mr. King votes no.
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Franks?

Franks. No.

Kish. Mr. Franks votes no.

Gohmert?

response. ]

Kish. Mr. Jordan?

response. ]

Kish. Mr. Poe?

response. ]

Kish. Mr. Chaffetz?

Chaffetz. No.

Kish. Mr. Chaffetz votes no.

Griffin?

Griffin. No.

Kish. Mr. Griffin votes no.
Marino?

Marino. No.

Kish. Mr. Marino votes no.
Gowdy?

Gowdy. No.

Kish. Mr. Gowdy votes no.
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Mr.

Mr.

Mrs.

Mrs.

Ross?

Ross. No.

Kish. Mr. Ross votes no.
Adams?

Adams. No.

Kish. Mrs. Adams votes no.

Quayle?

Quayle. No.

Kish. Mr. Quayle votes no.
Amodei?

Amodei. No.

Kish. Mr. Amodei votes no.

Conyers?

Conyers. Aye.

Kish. Mr. Conyers votes aye.

Berman?

response. ]

Kish. Mr. Nadler?

Nadler. Aye.

Kish. Mr. Nadler votes aye.

Scott?
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Mr. Scott. Aye.
Ms. Kish. Mr. Scott votes aye.
Mr. Watt?
Mr. Watt. Aye.
Ms. Kish. Mr. Watt votes aye.
Ms. Lofgren?
[No response.]
Ms. Kish. Ms. Jackson Lee?
Ms. Jackson Lee. Aye.
Ms. Kish. Ms. Jackson Lee votes aye.
Ms. Waters?
[No response.]
Ms. Kish. Mr. Cohen?
Mr. Cohen. Aye.
Ms. Kish. Mr. Cohen votes aye.
Mr. Johnson?
Mr. Johnson. Aye.
Ms. Kish. Mr. Johnson votes aye.
Mr. Pierluisi?
Mr. Pierluisi. Aye.
Ms. Kish. Mr. Pierluisi votes aye.
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Aye.

Quigley votes aye.

Deutch?

e.

Deutch votes aye.

Aye.

Sanchez votes aye.

Mr. Quigley?

Mr. Quigley.

Ms. Kish. Mr.
Ms. Chu?

[No response.]
Ms. Kish. Mr.
Mr. Deutch. Ay
Ms. Kish. Mr.
Ms. Sanchez?

Ms. Sanchez.

Ms. Kish. Ms.
Mr. Polis?

Mr. Polis. Aye.
Ms. Kish. Mr.

Chairman Smith.

Polis votes aye.

The gentleman from Virginia,

Forbes?
Mr. Forbes. No.
Ms. Kish. Mr.

Chairman Smith.

Ms. Kish. Mr.

Members voted nay.

Forbes votes no.

The clerk will report.

Chairman, 12 Members voted aye;
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2651 Chairman Smith. A majority having voted against the
2652 amendment, the amendment is not agreed to.

2653 Are there other amendments? The gentlewoman from Texas,
2654 Ms. Jackson Lee, is recognized.

2655 Ms. Jackson Lee. I have an amendment at the desk,

2656 Number 9.

2657 Chairman Smith. The clerk will report the amendment.

2658 Ms. Kish. Amendment to the Ross amendment, offered by

2659 Ms. Jackson Lee. Page 31, insert after line 16 the

2660 following: "D. GAO study --"

26601 Ms. Jackson Lee. Mr. Chairman, I ask the amendment to
2662 be considered as read.

2663 Chairman Smith. Without objection, the amendment will
2664 be considered as read.

2665 [The amendment of Ms. Jackson Lee follows:]

2666
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Chairman Smith. And the gentlewoman is recognized to
explain her amendment.

Ms. Jackson Lee. I thank you very much.

Mr. Chairman and to the proponent of the legislation,
Members of Congress are always more effective when they are
informed. And my amendment simply provides for a complete
study and report to Congress on the amount of time required
for projects that required approval by a permit or
regulatory division by a Federal agency to complete an
environmental review under the National Environmental Policy
Act during the 4 calendar years prior to the date of
enactment of this particular act.

The comparison I think would be vital. It is important
that we maintain the regulatory scheme or structure to
protect the environment and the American people. We all see
legislation in different perspectives and from different
colored eyeglasses.

In this instance, I would make the point that
information is not undermining. It gives us the guideposts
to correct, improve, or to see the impact of the present

pending legislation.
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I would ask my colleagues to support this amendment.
With that, I yield back.

Chairman Smith. Thank you, Ms. Jackson Lee.

The gentleman from Florida, Mr. Ross, is recognized.

Mr. Ross. Thank you, Mr. Chairman.

Mr. Chairman, I do oppose this amendment because it
would result in more unnecessary studies and analysis. We
already know the NEPA process does not work as it should.
The RAPID Act corrects these issues and includes a forward-
looking reporting requirement that will hold agencies
accountable to Congress.

I don't believe that the best evidence would be a GAO
study. I submit that the best evidence would be outcomes
that will be assessed through lower unemployment and a more
productive economy several years after the RAPID Act is
passed.

And for these reasons, I oppose this amendment.

Chairman Smith. Thank you, Mr. Ross.

Are there other Members who wish to be heard? The
gentleman from Tennessee, Mr. Cohen?

Mr. Cohen. Thank you, Mr. Chairman.
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I have got a question about this GAO study and would

like to yield to Ms. Lee to respond and tell us why we need

to do this.

Ms. Jackson Lee. I am glad you asked that question and

allow me to use the research that was generated or the

testimony that was generated in answer to your question by

the former General Counsel to the Council on Environmental

Quality Dinah Bear offered this testimony in the

Subcommittee on Courts, Commercial, and Administrative Law

on the RAPID Act.

And she worked for the Reagan administration, and

specifically, her point was while the causes of project

delay have not been systematically documented throughout the

Government for all actions, the body of information

available has improved greatly since GAO noted in 1994 that

there was no repository of information on highway projects

and their environmental reviews.

In particular, some valuable analysis has been done on

this issue in the context of highway construction. Since at

least the mid 1990s, two congressional agencies, the GAO and

the -- General Accounting Office, General Accountability
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Office and the Congressional Research Service, have prepared
a series of reports that are remarkably consistent in their
findings regarding the construction of highway projects and
the relationship with environmental laws generally and NEPA
specifically to decision-making. Some of this research,
relevant research for construction and other Federal
contexts, but certainly this type of research is needed more
broadly if agencies and/or legislators are going to be able
to formulate successful approaches.

This legislation is being passed without research and
understanding. We don't have any documentation that NEPA
has delayed, and so now we have legislation that really puts
the private sector in control. The private sector may
themselves take -- under the APA take this process to court.
We may be filled with court proceedings.

And so, if testimony suggests that research is
important, this is what this amendment and this study would
do, research necessary to be able to discern what this
legislation's impact will have and how, in fact, in my
belief that NEPA does not intrude upon construction

projects.
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So I would ask my -- I thank you for that question. I
don't know why we didn't listen to a Republican witness
that, Mr. Ranking Member, you called, that the committee
called, that indicated that research would be crucial in
this effort. My amendment speaks to research. It is a
study and report to Congress, and I would ask my colleagues
to support the amendment.

I yield back my time.

Mr. Conyers. Would the gentleman from Tennessee yield?

Mr. Cohen. With pleasure.

Mr. Conyers. Thank you, sir.

What we are asking for is a GAO study. I don't see why
we can get too exercised about that.

We want the Comptroller General to complete a study and
report to Congress on the amount of time required for
projects that required approval by a permit or regulatory
decision. I can't, for the life of me, understand why that
would be opposed by any Member, Republican or Democrat or
anything else. And so, I am enthusiastically in support of
the Jackson Lee amendment.

And I thank the gentleman for yielding.
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Mr. Cohen. Thank you.

And I now proudly and gracious yield