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SAFE DOSES ACT, THE COUNTERFEIT DRUG
PENALTY ENHANCEMENT ACT OF 2011, AND
THE FOREIGN COUNTERFEIT PREVENTION
ACT

WEDNESDAY, MARCH 28, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in room
2141, Rayburn Office Building, the Honorable F. James Sensen-
brenner, Jr., (Chairman of the Subcommittee) presiding.

Present: Representatives Sensenbrenner, Goodlatte, Poe,
Chaffetz, Conyers, and Scott.

Staff Present: (Majority) Sam Ramer, Counsel; Arthur Radford
Baker, Counsel; Tony Angeli, Counsel; Lindsay Hamilton, Clerk;
(Minority) Bobby Vassar, Subcommittee Chief Counsel; Ron
%eGrand, Counsel; and Veronica Eligan, Professional Staff Mem-

er.

Mr. SENSENBRENNER. The Subcommittee will come to order.

Today’s hearing will examine legislation to address the transpor-
tation, sale, and theft of various types of counterfeit goods. Coun-
terfeit and stolen merchandise constitute a danger to the public
that is not readily evident. More than the costly theft of intellec-
tual property, counterfeit goods have the capacity to injure and kill
innocent and unsuspecting Americans.

This hearing studies three legislative proposals: H.R. 4223, the
“Safe Doses Act;” H.R. 3668, the “Counterfeit Drug Penalty En-
hancement Act of 2011;” and H.R. 4216, the “Foreign Counterfeit
Prevention Act.” The common purpose of all three of these bills is
to reduce and punish the trafficking of counterfeit goods and stolen
merchandise.

Last week, I introduced H.R. 4223, the “Safe Doses Act,” a bipar-
tisan bill to combat medical cargo theft. This bill increases pen-
alties for stealing, embezzling, and fraudulently obtaining medical
products in the interstate of foreign commerce.

Counterfeit or stolen medical products enter the legitimate
stream of commerce, and the ultimate user relies on the belief that
the products are authentic. Unfortunately, these products are often
adulterated or mishandled, thereby making the product ineffective
or even hazardous to the user.

o))
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The Safe Doses Act enhances penalties for those who traffic in
counterfeit, adulterated, or stolen medical products. It also gives
law enforcement enhanced tools to curb medical cargo theft.

The Senate companion to this bill, S. 1002, was reported unani-
mously by the Senate Judiciary Committee earlier this month.

H.R. 3668, sponsored by Mr. Meehan of Pennsylvania and Ms.
Sanchez of California, increases penalties for trafficking in or at-
tempting to traffic counterfeit drugs. This bipartisan bill also dou-
bles the penalties for repeat offenders.

Counterfeit drugs can be deadly. Last month, the FDA notified
19 doctors and clinics in the U.S. that they may have purchased
counterfeit vials of a life-saving cancer drugs. Avastin is an inte-
gral part of cancer treatment for millions of Americans each year.

The fake drug is believed to have originated in China or India,
and was sent to the United States from a company in Barbados.
The owner of the Barbados company admitted there was nothing
in the vials that would fight cancer, but equally asserted he did
nothing wrong.

The FDA is still investigating how many cancer patients missed
their critical treatments or were administered a solution of salt,
starch, and acetone, rather than the genuine chemotherapy drug.

Counterfeit drugs are prosecuted under the general counterfeit
goods statute, which contains a maximum penalty of 10 years for
a first offense. Even with a 10-year penalty, the actual sentences
imposed under the existing counterfeit goods statute are dramati-
cally lower.

According to the Sentencing Commission, between FY06 and
FY10, there were 385 Federal prosecutions for counterfeit goods.
The median sentence was 17 months. The mean sentence was only
10 months.

This legislation provides needed enhancements to both deter and
punishing the trafficking of counterfeit drugs.

The Senate passed its companion bill, S. 1886, by voice vote last
month.

H.R. 4216 was introduced last week by Mr. Poe and Mr. Chabot
to reduce unnecessary hurdles faced by law enforcement when in-
vestigating suspected counterfeit or pirated products detained at
our ports of entry. The Trade Secrets Act currently prohibits offi-
cials from the U.S. Customs and Border Protection from commu-
nicating with or providing information to copyright and trademark
owners during the course of an investigation of suspected counter-
feit or pirated goods. This bill would permit the flow of information
between the CBP and mark-owners, and allow better enforcement
of the law, while preventing counterfeit or pirated goods from en-
tering our country.

Counterfeit goods seriously mislead the public. Goods and mer-
chandise bearing a well-known brand name or trademark are in-
herently trusted by the purchasing public. This trust extends be-
yond the products’ authenticity. In the case of medicine, it extends
to a drug’s purity in ingredients. In the case of consumer elec-
tronics—for instance, a DVD player—it extends to its performance.

Brand names are a mechanism by which great companies endure
or fail.
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Counterfeit goods can cause great harm. Last month, the GAO
issued a report to the Senate Armed Services Committee, following
a lengthy undercover investigation of suspected counterfeit elec-
tronic parts in the supply chain of the Department of Defense. The
GAO made undercover purchases of military-grade electronic parts.
These parts were sent to an independent testing laboratory for
analysis, ranging from electron microscope inspection to x-ray anal-
ysis. Testing revealed that all of the parts purchased were deter-
mined to be what is called suspect counterfeit, the strongest term
signifying the potential violation of copyright or trademark laws, or
misrepresentation through fraud or deceit.

These bills propose common-sense, necessary improvements to
the Federal law to combat counterfeit drugs, stolen medical cargo,
and misbranded merchandise.

I look forward to hearing from the witnesses, and I thank them
for participating in today’s hearing.

[The bills, H.R. 4223, H.R. 3668, and H.R. 4216 follow:]
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To amend title 18, United States Code, to prohibit theft of medical products,
and for other purposcs.

IN THE HOUSE OF REPRESENTATIVES

Magrcer 20, 2012
Mr. SENSENBRENNER (for himsell, Ms. Linpa T. SANciEz of California, Mr.
CoBLE, Mr. GALLEGLY, Mr. PrmrLutst, and Mr. MEEHAN) introduced
the following bill; which was referred to the Committee on the Judiciary

A BILL

To amend title 18, United States Code, to prohibit theft
of medical products, and for other purposes.

1 Be it enacted by the Senate and House of Represenia-

.

twes of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Safe Doses Act”.
SEC. 2. THEFT OF MEDICAL PRODUCTS.

(a) PROHIBITED CONDUCT AND PENALTIES.—Chap-

ter 31 of title 18, United States Code, 1s amended by add-

o~ N s W

ing at the end the following:
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“§ 670. Theft of medical products

“(a) PROHIBITED CONDUCT.—Whoever, in or affect-

ing terstate or foreign commerce—

“(1) embezzles, steals, or unlawfully takes, car-
ries away, or conceals, or by fraud or deception ob-
tains, a pre-retail medical product,;

“(2) falsely makes, alters, forges, or counter-
feits the labeling or documentation (including docu-
mentation relating to origination or shipping) of a
pre-retail medical product;

“(3) knowingly possesses, transports, or traffics
n a pre-retail medical product that was involved in
a violation of paragraph (1) or (2);

“(4) with intent to defraud, buys, or otherwise
obtains, a pre-retail medical product that has ex-
pired or been stolen;

“(5) with intent to defraud, sells, or distributes,
a pre-retail medical product that 1s expired or stolen;
or

“(6) attempts or conspires to violate any of

paragraphs (1) through (5);

shall be punished as provided in subsection (¢) and subject

to the other sanctions provided in this section.

“(b) AGGRAVATED OTFFENSES.—An offense under

this section 1s an aggravated offense if—

+HR 4223 IH
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“{1) the defendant is employed by, or is an
agent of, an organization in the supply chain for the
pre-retail medical produet; or

“(2) the violation—

“(A) involves the use of violence, foree, or

a threat of violence or foree;

“(B) involves the use of a deadly weapon;
“(C) results in serious bodily injury or
death, including serious bodily injury or death
resulting from the use of the medical product
mvolved; or
“(D) is subsequent to a prior conviction
for an offense under this section.
“(¢) CRIMINAL PENALTIES.—Whoever violates sub-
section (a)—

“(1) if the offense is an aggravated offense
under subsection (b)(2)(C), shall be fined under this
title or imprisoned not more than 30 years, or both;

“(2) if the value of the medical products in-
volved in the offense is $5,000 or greater, shall be
fined under this title, imprisoned for not more than
15 years, or both, but if the offense 15 an ageravated
offense other than one under subsection (b)(2)(C),

the maximum term of imprisonment is 20 vears; and
p A ;

+HR 4223 IH
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“(3) in any other case, shall be fined under this
title, imprisoned for not more than 3 years, or both.

“(d) CviL PENALTIES.—Whoever violates subsection

(a) 1s subject to a civil penalty in an amount not more

than the greater of—

“(1) three times the economic loss attributable
to the violation; or

“(2) $1,000,000.

“(e) DEFINITIONS.—In this section—

“(1) the term ‘pre-retail medical product’
means a medical product that has not yet been made
available for retail purchase by a consumer;

“(2) the term ‘medical product’ means a drug,
biological product, device, medical food, or infant
formula;

“(3) the terms ‘device’, ‘drug’, ‘infant formula’,
and ‘labeling’ have, respectively, the meanings given
those terms in section 201 of the Federal Food,
Drug, and Cosmetic Act;

“(4) the term ‘biological product’ has the mean-
ing given the term in section 351 of the Public
Health Service Act;

“(b) the term ‘medical food’ has the meaning
given the term in section 5(b) of the Orphan Drug

Act; and

+HR 4223 IH
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“(6) the term ‘supply chain’ includes manufac-
turer, wholesaler, repacker, own-labeled distributor,
private-label distributor, jobber, broker, drug trader,
transportation company, hospital, pharmacy, or se-
curity company.”.

(b) CLERICAL AMENDMENT.—The table of sections
at the beginning of chapter 31 of title 18, United States
Code, 1s amended by adding after the item relating to see-
tion 669 the following:

“670. Theft of medical produets.””.
SEC. 3. CIVIL FORFEITURE.

Section 981(a)(1)(C) of title 18, United States Code,
is amended by inserting “670,” after “657,”.

SEC. 4. PENALTIES FOR THEFT-RELATED OFFENSES.

(a) INTERSTATE OR FOREIGN SHIPMENTS BY CAR-
RIER.—Scction 659 of title 18, United States Code, is
amended by adding at the end of the fifth undesignated
paragraph the following: “If the offense involves a pre-
retail medieal product (as defined in seetion 670), the pun-
ishment for the offense is the same as the punishment for
an offense under seetion 670 if the maximum punmishment
under that section is greater than that provided in this
scetion.”.

(b) RACKETEERING.—

sHR 4223 IH
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(1) TRAVEL ACT VIOLATIONS.—Section 1952 of
title 18, United States Code, is amended by adding
that the end the following:

“(d) If the offense under this section involves an act
described in paragraph (1) or (3) of subsection (a) and
also involves a pre-retail medical product (as defined in
section 670), the punishment for the offense is the same
as the punishient for an offense under section 670 if the
maximum punishment under that section is greater than
that provided in this section.”.

(2) MONEY LAUNDERING.—Section 1957(b)(1)
of title 18, United States Code, 1s amended by add-
ing at the end the following: “If the offense involves
a pre-retaill medical product (as defined in section
670) the punishment for the offense is the same as
the punishment for an offense under section 670 if
the maximum punishment under that section is
greater than that provided in this section.”

(¢) BREAKING OR ENTERING CARRIER FACILI-
TIES.—Section 2117 of title 18, United States Code, is
amended by adding at the end of the first undesignated
paragraph the following: “If the offense involves a pre-
retail medical product (as defined in section 670) the pun-
ishment for the offense i1s the same as the punishment for

an offense under section 670 if the maximum punishment

«HR 4223 IH
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(d) STOLEN PROPERTY.—

(1) TRANSPORTATION OF STOLEN GOODS AND
RELATED OFFENSES—Section 2314 of title 18,
United States Code, 18 amended by adding at the
end of the sixth undesignated paragraph the fol-
lowing: “If the offense wnvolves a pre-retail medical
product (as defined in section 670) the punishment
for the offense is the same as the punishment for an
offense under section 670 if the maximumn punish-
ment under that section is greater than that pro-
vided in this section.”,

(2) SALE OR RECEIPT OF STOLEN (GOODS AND
RELATED OFFENSES.—Section 2315 of title 18,
United States Code, is amended by adding at the
end of the fourth undesignated paragraph the fol-
lowing: “If the offense volves a pre-retaill medical
product (as defiued in section 670) the punishment
for the offense is the same as the punishment for an
offense under section 670 if the maximumn punish-
ment under that section is greater than that pro-

vided in this section.”.

«HR 4223 TH
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SEC. 5. AMENDMENT TO EXTEND WIRETAPPING AUTHOR-
ITY TO NEW OFFENSE.
Section 2516(1) of title 18, United States Code, 1s
amended—
(1) by redesignating paragraph (s) as para-
graph (t);

(2) by striking “or”

at the end of paragraph
(r); and
(3) by inserting after paragraph (r) the fol-
Towing:
“(s) any violation of section 670 (relating to
theft of medical produets); or”
SEC. 6. REQUIRED RESTITUTION.
Section 3663A(e)(1)(A) of title 18, United States
Clode, is amended—

b

(1) in clanse (ii), by striking “or’” at the end;
(2) in elause (1), by striking “and” at the end
and inserting “or’’; and

(3) by adding at the cnd the following:
“(iv) an offense under scetion G670 (relat-

ing to theft of medical prodnets); and”.
SEC. 7. DIRECTIVE TO UNITED STATES SENTENCING COM-

MISSION.

(a) IN GENERAL.—DPursuant to its anthority under

section 994 of title 28, United States Code, and in accord-

ance with this scetion, the United States Sentencing Com-

sHR 4223 IH
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mission shall review and, if appropriate, amend the Fed-
eral sentencing guidelines and policy statements applicable
to persons convicted of offenses under section 670 of title
18, United States Code, as added by this Act, section
2118 of title 18, United States Code, or any another sec-
tion of title 18, United States Code, amended by this Act,
to reflect the intent of Congress that penalties for such
offenses be sufficient to deter and punish such offenses,
and appropriately account for the actual harm to the pub-
lic from these offenses.
(b) REQUIREMENTS.—In carrying out this section,
the United States Sentencing Commission shall—
(1) consider the extent to which the Federal
sentencing guidelines and policy statements appro-

priately reflect

{A) the serious nature of such offenses;
(B) the incidence of such offenses; and
(C) the need for an effective deterrent and
appropriate punishment to prevent such of-
fenses;
(2) consider establishing a minimum offense
level under the Federal sentencing guidelines and

policy statements for offenses covered by this Act,

«HR 4223 IH
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(3) account for any additional aggravating or
mitigating circumstances that might justify excep-
tions to the generally applicable sentencing ranges;

(4) ensure reasonable consistency with other
relevant directives, Federal sentencing guidelines
and policy statements;

(5) make any necessary conforming changes to
the Federal sentencing guidelines and policy state-
ments; and

(6) ensure that the Federal sentencing guide-
lines and policy statements adequately meet the pur-
poses of sentencing set forth in section 3553(a)(2)
of title 18, United States Code.

O

«HR 4223 IH
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To prevent trafficking in counterfeit drugs.

IN THE HOUSE OF REPRESENTATIVES

DrcEMBER 14, 2011
Mr. MEEHAN (for himself and Ms. LiNnpa T. SANcHEZ of Clalifornia) intro-
duced the following bill; which was referred to the Committee on the Ju-
diciary

A BILL

To prevent trafficking in counterfeit drugs.

[un—y

Be it enacted by the Senate and House of Representa-
tives of the Uniled Slales of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Counterfeit Drug Pen-

[V B S VS B S

alty Enhancement Act of 20117,
SEC. 2. COUNTERFEIT DRUG PREVENTION.,

Section 2320(a) of title 18, United States Code, 1s
amended—

(1) by redesignating paragraph (2) as para-

10 graph (3);

O 00 N1 D™
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(2) by inserting after paragraph (1) the fol-

lowing:

“(2) COUNTERFEIT DRUGS.

“(A) IN GENERAT.—Whoever commits an
offense in violation of paragraph (1) with re-
speet to a drug (as defined in seetion 201 of the
Federal Food, Drug, and Cosmetic Act (21
U.5.C. 321)) shall—

“(1) if an individual, be fined not more
than $4,000,000, imprisoned for not more
than 20 years, or both; and

“(i1) if a person other than an indi-
vidual, be fined not more than
$10,000,000.

“(B) MULTIPLE OFFENSES.—In the case

of an offense by a person under this paragraph
that occurs after that person is convicted of an-
other offense under this paragraph, the person
convicted—

“(i) if an individual, shall be fined not
more than $8,000,000, imprisoned for not
more than 20 years, or both; and

“(i1) if other than an individual, shall

be fined not more than $20,000,000.”; and

<HR 3668 TH
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(3) In paragraph (3)(B), as redesignated, hy
striking “paragraph (1)7 and inserting “‘paragraph
(1) or (2)”.
SEC. 3. RULE OF CONSTRUCTION.
Nothing in this Act, or the amendments made by this
Act, shall be construed to apply to a drug (as defined in
section 201 of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 321)) solely because the drug is manufactured

in or imported from a foreign country.

O

«HR 3668 IH
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To provide for the exchange of information related to trade enforecment.

IN THE HOUSE OF REPRESENTATIVES

Mazrcw 20, 2012
Mr. PO of Texas (for himself and Mr. C11ABOT) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To provide for the exchange of information rclated to trade

enforcement.

[u—

Be it enacted by the Senate and House of Representa-
tives of the Uniled States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Foreign Counterfeit
Prevention Act”.

SEC. 2. EXCHANGE OF INFORMATION RELATED TO TRADE
ENFORCEMENT.

Section 1905 of title 18, United States Code, is

O 00 N1 N il R W N

amended—

—_
=]

(1) hy striking “Whoever”’ and inserting “(a)

[
[u—

Whoever”’; and
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(2) by adding at the end the following:

“(b) Tt shall not be a violation of this section for an
officer or employvee of U.S. Customs and Border Protec-
tion, at the time that merchandise is presented for exam-
ination and thereafter, to provide the owner of a copyright
or a registered mark, or any person who may be injured
by a violation of section 1201 of title 17, United States
Code—

“(1) any information appearing on the mer-
chandise, including its retail packaging;
“(2) a sample of such merchandise and its re-
tail packaging; or
“(3) digital images of such merchandise and its
retail packaging,
as 1t was presented to the U.S. Customs and Border Pro-
tection, without redaction, whether imported into or ex-
ported from the United States, or attempted to be ex-
ported from the United States, for the purposes of deter-
mining whether the merchandise or its retail packaging
infringes the copyright, bears or consists of a counterfeit
mark of the registered mark, or is a violation of section
1201 of title 17, United States Code.

“(e) It shall not be a violation of this section for an

officer or employee of U.S. Customs and Border Protec-

tion, after a determination is made that merchandise 1s
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1 in violation of section 1201 of title 17, United States
2 Code, to provide information to persons injured by such

3 wviolation, including, but not limited to, the following:

4 “(1) The date of importation of the merchan-
5 dise seized.
6 “(2) The United States port of entry at which
7 the merchandise was seized.
8 “(3) A description of the merchandise.
9 “(4) The quantity of merchandise seized.
10 “(5) The ecountry of origin of the merchandise.
11 “(6) The name and address of the foreign man-
12 ufacturer of the merchandise.
13 “(7) The name and address of the exporter of
14 the merchandise.
15 “(8) The name and address of the importer of
16 the merchandise.
17 “(9) A photographic or digital image of the
18 merchandise.
19 “(d) As used in this section—
20 “(1) the term ‘registered mark’ has the mean-
21 ing given that term in section 45 of the Lianham Act
22 (15 U.S.C. 1127);
23 “(2) the term ‘Lanham Aect’ has the meaning
24 aiven that term in section 2320(e) of this title;
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“(3) the term ‘counterfeit mark’ has the mean-
ing given that term in section 2320(e) of this title;
and

“(4) the term ‘without redaction’ means with-
out deleting, revising, or otherwise obscuring any in-
formation, codes, marks, numbers, or any other
markings appearing on the merchandise or its retail

packaging.”’.

*HR 4216 TH
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Mr. SENSENBRENNER. It is now my pleasure to recognize, for his
opening statement, the Ranking Member of the Subcommittee, the
gentleman from Virginia, Mr. Scott.

Mr. ScorT. Thank you, Mr. Chairman.

I am pleased to join you today for the hearing on important mat-
ters of concern the bills before us seek to address.

Two of the bills we will address today concern problems with pre-
scriptive drugs. One concerns problems presented by counterfeit
drugs; the other large-scale theft of prescriptive drugs from ware-
houses, distribution facilities, and while in transit.

The first bill, H.R. 3668, the “Counterfeit Drug Penalty Enhance-
ment Act of 2011,” doubles imprisonment maximums from 10 to 20
years for an offense involving counterfeit drugs, the same max-
imum level for knowingly or recklessly causing serious bodily in-
jury with a counterfeit product, including drugs. It also increases
the maximum fines for both individuals and companies, doubling
the maximum for a base offense.

The second bill, the Safe Doses Act, establishes offenses related
to pre-retail medical products, including aggravated offense where
a defendant is an employee or recidivist, or where the offense in-
volves violence or a deadly weapon, or causes serious bodily injury
or death.

For violation without an aggravation, the penalty is up to 3
years. If aggravated, the maximum penalty is up to 15 years, un-
less it involves more than $5,000, which drives it up to 20 years;
if it involves death or serious bodily injury, up to 30 years. And
then, for good measure, we make a predicate offense for all manner
of additional penalty provisions, such as RICO or other racket-
eering, money laundering, or other provisions, and increase the
maximum for these penalties beyond the maximum for their origi-
nal purposes, to go after major organized crime syndicates.

So what we are doing to solve the crime? We are increasing pen-
alties. We keep doing the same thing, but increasing penalties
doesn’t really increase the ability to reduce the crime.

The next Congress and beyond we will see the same complaints
about the problem. We are likely to do the same thing again, just
increase penalties. Yet there is no evidence that the serious prob-
lems we are seeking to address result from lack of laws or lack of
penalties. We have plenty of laws on the books. Everything we are
covering in these bills is already against the law. And the penalties
are plenty high enough.

We have more or higher penalties for crime than any other Na-
tion on Earth. We lock up a higher portion of our population than
any country on Earth. We have 5 percent of the world’s population;
25 percent of the world’s incarcerations.

So I would be curious to see what evidence our witnesses will put
forth to establish that criminals are currently choosing to engage
in the conduct addressed by these bills simply because the current
penalties are not high enough to dissuade them. And if there is no
such evidence, then we are just making the proposals on notions
of what might work.

What we need to do is to increase the resources to prosecutors,
so that they can solve more crimes rather than just increase pen-
alties for those unlucky enough to get caught.
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Moreover, we want to encourage the industry to exhaust all rea-
sonable means of preventing these thefts from properties and other
facilities in the transit scheme. In April 2001, a Fortune magazine
article, entitled “Drug Theft Goes Big,” reports that when thieves
committed the largest prescriptive drug theft in history, by break-
ing into Eli Lilly’s warehouse in Connecticut, they did so by cutting
through the tar roof of a warehouse and sliding down ropes. Secu-
rity was so lax that the thieves were able to pull their own tractor-
trailer up to the loading dock, spend a couple hours loading the sto-
len goods. In a similar event several months earlier, thieves broke
into a GlaxoSmithKline warehouse, by coming through the roof.

While none of this in any way shields or excuses the perpetra-
tors, it clearly gives a suggestion that more security is needed. And
I believe the Government and industry working together at all
points in the factory-to-retail chain need to work together to pre-
vent and detect such thefts.

That would yield greater reductions than continually just adding
crimes and penalties to the code when there are questions about
whether the laws on the books are not being adequately enforced.
I am aware that industry and Government regulatory authorities
are working toward these ends, and I would hope that they will let
us know what ways we can help that effort based on evidence of
what works.

Finally, H.R. 4216, the “Foreign Counterfeit Prevention Act,”
aims to thwart the flow of stolen and counterfeit goods from enter-
ing the country. While I support the bill’s goals, I cannot support
the measure in its current form. The samples and images that the
bill would allow U.S. Customs and Border Protection to release to
rights-holders will include tracking and distribution codes that
identify proprietary and confidential supply-chain information,
even though these codes serve little if any purpose for the process
of determining the authenticity of a product. Lawful importers will
not have any protection or recourse from the release of this infor-
mation.

I sympathize with the needs of rights-holders and manufacturers
to protect the integrity of their brands and the safety of their prod-
ucts, and for this reason I fully support anti-circumvention device
provisions in the legislation. I hope the bill moves forward, that the
compromises will include guarantees that importers and exporters
will have many a meaningful role in verifying products’ authen-
ticity, and also provide for penalties against rights-holders that
knowingly provide false information to Customs and Border Patrol
to damage a competing legitimate importer.

Mr. Chairman, thank you, and I look forward to the testimony
of the witnesses.

Mr. SENSENBRENNER. The gentleman from Michigan, Mr. Con-
yers, the Ranking Member of the full Committee.

Mr. CoNYERS. Thank you, Chairman Sensenbrenner. I begin my
comment by expressing my gratitude to you for allowing the pro-
fessor of the law school, named Lucian Dervan, to join here in the
discussions this morning, because he is prepared to discuss the
first two measures.

And of course our old friend, Gilbert Lee Sandler, is here to talk
about the third provision, the Foreign Counterfeit Prevention Act.
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And I think this balances out our investigation of these three
measures in a very fine way.

Let me first point out that the first two measures need to be ex-
amined in terms of how we might be able to improve the law en-
forcement and prosecutorial aspect of the problem that we are tak-
ing on in the first two bills before us.

Let’s ensure that our law enforcement and prosecutors’ offices
are adequately resourced, that they have what is needed to effec-
tively investigate and prosecute offenders.

I often wonder how many law violators are examining the crimi-
nal code to find out what the maximum sentencing is, or whether
it has been increased or even doubled, or whether they think first
of that area of concern. Or do they maybe more likely remember
that these cases are being aggressively handled by the law enforce-
ment apparatus in their particular community? And it is something
that I hope we will have a full discussion of here this morning.

And then with regard to the third bill, the whole question of how
we deal with foreign counterfeit issues, H.R. 4216, I am impressed
with the Sandler view that we may be able to make some progress
on this area. By the way that he has described what their experi-
ence is in the firm that—mostly from Florida, but it is actually a
global operation—has experienced in terms of import-export regu-
latory issues.

I join with the Chair and Ranking Member in welcoming each
and every witness. And I will submit my statement for the record.

Mr. SENSENBRENNER. Without objection, all Members’ opening
statements will be placed in the record at this point.

[The prepared statement of Mr. Sensenbrenner follows:]

Prepared Statement of the Honorable F. James Sensenbrenner, Jr., a Rep-
resentative in Congress from the State of Wisconsin, and Chairman, Sub-
committee on Crime, Terrorism, and Homeland Security

Today’s hearing will examine several issues related to the transportation, sale,
and theft of various types of counterfeit goods. Counterfeit and stolen merchandise
constitute a danger to the public that is not readily evident. More than the costly
theft of intellectual property, counterfeit goods have the capacity to injure and kill
innocent and unsuspecting Americans. My hope is that this hearing will reveal
those issues and identify areas which may require legislative action.

This hearing studies three legislative proposals. H.R. 4223, the “Safe Doses Act,”
H.R. 3668, the “Counterfeit Drug Penalty Enhancement Act of 2011,” and H.R.
4216, the “Foreign Counterfeit Prevention Act.” A common purpose for all three of
ghese bills is to reduce and punish the trafficking of counterfeit goods and merchan-

ise.

Last week, I introduced H.R. 4223, the bi-partisan House companion bill to S.
1002, the Safe Doses Act. These bills set and increase the penalties for stealing, em-
bezzling and fraudulently obtaining medical products in interstate or foreign com-
merce. An important point to this legislation is that counterfeited medical products
enter the legitimate stream of commerce and the ultimate user relies on the belief
that the products are authentic. This legislation enhances the penalties for those
who traffic in counterfeit, adulterated or stolen medical products. It also gives law
enforcement enhanced tools to curb medical cargo theft. S. 1002 was reported out
of the Senate Judiciary Committee earlier this month.

H.R. 3668, sponsored by Mr. Meehan and Ms. Sanchez, enhances the penalties for
trafficking in, or attempting to traffic, counterfeit drugs. The bi-partisan bill also
doubles the penalties for repeat offenders. Even with the current 10-year maximum
penalty, the actual sentences imposed under the existing counterfeit goods statute
are dramatically lower. According to the U.S. Sentencing Commission, between FY
2006 and FY 2010, there were 385 federal prosecutions for counterfeit goods. The
median sentence was 17 months; the mean sentence was only 10 months. This legis-
lation provides needed enhancements to both deter and punish the trafficking of
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gounterfeit drugs. The Senate companion bill, S. 1886, passed by voice vote in the
enate.

H.R. 4216 was introduced last week by Mr. Poe and Mr. Chabot to reduce unnec-
essary hurdles faced by law enforcement when investigating suspected counterfeit
or pirated products detained at the border. The Trade Secrets Act currently pro-
hibits officials from U.S. Customs and Border Protection from communicating with
and providing information to copyright and trademark owners during the course of
an investigation of suspected counterfeit or pirated products. This bill would permit
the flow of information between CBP and mark owners and allow better enforce-
ment of the law while preventing counterfeit or pirated products from entering the
United States.

Counterfeit goods seriously mislead the public. Goods and merchandise bearing a
well-known brand name or trademark are inherently trusted by the purchasing pub-
lic. This trust extends beyond the product’s authenticity. In the case of medicine,
it extends to a drug’s purity and ingredients. In the case of consumer electronics,
for instance a DVD player, it extends to its performance—every time, and for a long
period of time. For decades, brand names are a mechanism by which great compa-
nies endure or fail.

Counterfeiters, also known as brand pirates, exploit the brand name of a quality
product. No one is going to counterfeit a Ford Edsel or a Sony Betamax. Yet brand
pirates will go to great lengths to counterfeit a Sony Playstation or an iPod. Like
many criminals, their singular objective is financial gain.

Counterfeit goods can cause great harm. Last month, the GAO issued a report to
the Senate Armed Service Committee following a lengthy undercover investigation
of suspected counterfeit electronic parts in the supply chain of the Department of
Defense. The GAO made undercover purchases of military-grade electronic parts.
The parts were sent to an independent testing laboratory for analysis ranging from
electron microscope inspection to x-ray analysis. Testing revealed that all of the
parts purchased were determined to be what is called “suspect counterfeit,” the
strongest term signifying a potential violation of copyright or trademark laws, or
misrepresentation to defraud or deceive.

Counterfeit drugs could be deadly. Last month, the FDA had to notify 19 doctors
and clinics in the United States that they may have purchased counterfeit vials of
a life-saving cancer drug. Avastin is an integral part of cancer treatment for mil-
lions of Americans each year. The fake drug is believed to have originated in China
or India and was sent to the United States from a company in Barbados. The owner
of the Barbados company admitted there was nothing in the vials that would fight
cancer but equally asserted that he did nothing wrong. The FDA is still inves-
tigating how many cancer patients missed their critical treatments and were admin-
idstered a solution of salt, starch and acetone rather than a genuine chemotherapy

rug.

This hearing will explore the harm caused by counterfeit goods and misbranded
merchandise. We will look at the need for legislation and whether law enforcement
requires more tools to combat counterfeit products.

I look forward to hearing from the witnesses, and I thank them for participating
in today’s hearing.

[The prepared statement of Mr. Scott follows:]

Prepared Statement of the Honorable Robert C. “Bobby” Scott, a Rep-
resentative in Congress from the State of Virginia, and Ranking Member,
Subcommittee on Crime, Terrorism, and Homeland Security

Thank you, Mr. Chairman. I am pleased to join you today for this hearing on the
important matters of concern that the bills before us seek to address. Two of the
bills that we will discuss today concern problems with prescription drugs. One con-
cerns the problems presented by counterfeit drugs; the other concerns the large
scale theft of prescription drugs from warehouses, distribution facilities, and while
in transit. Both counterfeit drugs and large-scale medical product theft pose sub-
stantial risks to the public. Patients should be able to rely on their medications to
be safe, effective, and unadulterated, and we certainly need to treat it as a signifi-
cant crime when criminals counterfeit drugs or steal shipments of drugs. Both coun-
terfeit drugs and large-scale medical product theft are serious problems that merit
serious solutions. Unfortunately, the bills we are discussing today do not adequately
address the problems.

The first bill, H.R. 3668, the “Counterfeit Drug Penalty Enhancement Act of
2011,” doubles imprisonment maximums from 10 years to 20 years, for an offense
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involving counterfeit drugs, the same maximum level as for knowingly or recklessly
causing serious bodily injury with any counterfeit product, including drugs. It also
increases the maximum fines for both individuals and companies, doubling the max-
imum for a base offense.

The second bill, H.R. 4223, the “Safe Doses Act of 2012,” establishes offenses re-
lated to “pre-retail medical products,” including aggravated offense where the de-
fendant is an employee or a recidivist or where the offense involves violence or a
deadly weapon, or causes serious bodily injury or death. For a violation without an
aggravation, the penalty is up to 3 years. If aggravated, the maximum penalty is
up to 15 years, unless it involves more than $5,000, which drives it up to 20 years,
and if it involves death or serious bodily injury, up to 30 years. Then, for good meas-
ure, we make the crimes under the bill predicate offenses for all manner of addi-
tional penalty provisions such as RICO, other racketeering, money laundering and
other provisions, and we even increase the maximum for these penalties beyond the
maximums for their original purposes to go after major organized crime syndicates.

So here we go again doing what we almost always do to solve a crime problem—
increase penalties. We keep doing the same thing hoping for different results. And
next Congress, or beyond, when we see the same complaints about the problem we’ll
likely do the same thing again—increase penalties. Yet, there is no evidence that
the serious problems we are seeking to address result from a lack of laws or pen-
alties. We have plenty of laws on the books. Everything we are covering in these
bills is already against the law. And the penalties are plenty high enough. We have
more and higher penalties for crime than any nation on earth. We have more people
locked up than any nation on earth, by far, both by total number and per capita.
We have 5% of the world’s population and 25% of the world’s incarcerations. So I
will be curious to see what evidence our witnesses put forth to establish that crimi-
nals are currently choosing to engage in the conduct addressed by these bills simply
because the current penalties are not high enough to dissuade them. If there is no
such evidence and we are simply making these proposals on notions of what might
work, it is my notion that we are far more likely to see results if we prosecuted
more of the cases we are concerned about, and there is no evidence to show that
‘kc)he pri;)posals in the bills will cause any more prosecutions than are currently being

rought.

Moreover, we want to encourage the industry to exhaust all reasonable means of
preventing these thefts from their properties and other facilities in the transit
scheme. The April 2011 Fortune Magazine article, titled, “Drug Theft Goes Big” re-
ports that when thieves committed the largest prescription drug theft in history, by
breaking into Eli Lilly’s warehouse in Connecticut, they did so by cutting through
the tar roof of the warehouse and sliding down ropes. Security was so lax that the
thieves were able to pull their own tractor trailer up to the loading dock, and spend
a couple of hours loading the stolen goods. In a similar event several months earlier,
thieves broke into a GlaxoSmithKline warehouse by coming through the roof. While
none of this in any way shields or excuses the perpetrators of these crimes, clearly
these examples point to the need for more security. I believe that government and
industry working together, at all points along the factory to retail chain to prevent
and detect such thefts, would yield greater reductions than continually adding
crimes and penalties to the code when there are questions as to whether the laws
already on the books are not being adequately enforced. I am aware that industry
and government regulatory authorities are working toward these ends, and I would
hope that they will let us know ways in which we can help that effort based on evi-
dence of what works.

Finally, H.R. 4216, the “Foreign Counterfeit Prevention Act”, aims to thwart the
flow of stolen and counterfeit goods from entering the country. While I support the
bill’s goals, I cannot support the measure in its current form. The samples and im-
ages that the bill would allow U.S. Customs and Border Protection to release to
rights holders will include tracking and distribution codes that identify proprietary
and confidential supply chain information even though these codes serve little, if
any, purpose in the process of determining the authenticity of a product. Lawful im-
porters will not have any protection or recourse from the release of this information.

I sympathize with the needs of rights holders and manufacturers to protect the
integrity of their brands and the safety of their products. For this reason, I fully
support the anti-circumvention device provisions of the legislation. I hope that if the
bill moves forward, any compromise will include guarantees that importers and ex-
porters have a meaningful role in verifying products’ authenticity, and also provide
for penalties against rights holders that knowingly provide false information to Cus-
toms and Border Patrol to damage a competing, legitimate importer.

Thank you, Mr. Chairman.
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[The prepared statement of Mr. Conyers follows:]

Prepared Statement of the Honorable Robert C. “Bobby” Scott, a Rep-
resentative in Congress from the State of Virginia, and Ranking Member,
Subcommittee on Crime, Terrorism, and Homeland Security

Thank you, Mr. Chairman. I am pleased to join you today for this hearing on the
important matters of concern that the bills before us seek to address. Two of the
bills that we will discuss today concern problems with prescription drugs. One con-
cerns the problems presented by counterfeit drugs; the other concerns the large
scale theft of prescription drugs from warehouses, distribution facilities, and while
in transit. Both counterfeit drugs and large-scale medical product theft pose sub-
stantial risks to the public. Patients should be able to rely on their medications to
be safe, effective, and unadulterated, and we certainly need to treat it as a signifi-
cant crime when criminals counterfeit drugs or steal shipments of drugs. Both coun-
terfeit drugs and large-scale medical product theft are serious problems that merit
serious solutions. Unfortunately, the bills we are discussing today do not adequately
address the problems.

The first bill, H.R. 3668, the “Counterfeit Drug Penalty Enhancement Act of
2011,” doubles imprisonment maximums from 10 years to 20 years, for an offense
involving counterfeit drugs, the same maximum level as for knowingly or recklessly
causing serious bodily injury with any counterfeit product, including drugs. It also
increases the maximum fines for both individuals and companies, doubling the max-
imum for a base offense.

The second bill, H.R. 4223, the “Safe Doses Act of 2012,” establishes offenses re-
lated to “pre-retail medical products,” including aggravated offense where the de-
fendant is an employee or a recidivist or where the offense involves violence or a
deadly weapon, or causes serious bodily injury or death. For a violation without an
aggravation, the penalty is up to 3 years. If aggravated, the maximum penalty is
up to 15 years, unless it involves more than $5,000, which drives it up to 20 years,
and if it involves death or serious bodily injury, up to 30 years. Then, for good meas-
ure, we make the crimes under the bill predicate offenses for all manner of addi-
tional penalty provisions such as RICO, other racketeering, money laundering and
other provisions, and we even increase the maximum for these penalties beyond the
maximums for their original purposes to go after major organized crime syndicates.

So here we go again doing what we almost always do to solve a crime problem—
increase penalties. We keep doing the same thing hoping for different results. And
next Congress, or beyond, when we see the same complaints about the problem we’ll
likely do the same thing again—increase penalties. Yet, there is no evidence that
the serious problems we are seeking to address result from a lack of laws or pen-
alties. We have plenty of laws on the books. Everything we are covering in these
bills is already against the law. And the penalties are plenty high enough. We have
more and higher penalties for crime than any nation on earth. We have more people
locked up than any nation on earth, by far, both by total number and per capita.
We have 5% of the world’s population and 25% of the world’s incarcerations. So I
will be curious to see what evidence our witnesses put forth to establish that crimi-
nals are currently choosing to engage in the conduct addressed by these bills simply
because the current penalties are not high enough to dissuade them. If there is no
such evidence and we are simply making these proposals on notions of what might
work, it is my notion that we are far more likely to see results if we prosecuted
more of the cases we are concerned about, and there is no evidence to show that
‘kc)he pri(l)posals in the bills will cause any more prosecutions than are currently being

rought.

Moreover, we want to encourage the industry to exhaust all reasonable means of
preventing these thefts from their properties and other facilities in the transit
scheme. The April 2011 Fortune Magazine article, titled, “Drug Theft Goes Big” re-
ports that when thieves committed the largest prescription drug theft in history, by
breaking into Eli Lilly’s warehouse in Connecticut, they did so by cutting through
the tar roof of the warehouse and sliding down ropes. Security was so lax that the
thieves were able to pull their own tractor trailer up to the loading dock, and spend
a couple of hours loading the stolen goods. In a similar event several months earlier,
thieves broke into a GlaxoSmithKline warehouse by coming through the roof. While
none of this in any way shields or excuses the perpetrators of these crimes, clearly
these examples point to the need for more security. I believe that government and
industry working together, at all points along the factory to retail chain to prevent
and detect such thefts, would yield greater reductions than continually adding
crimes and penalties to the code when there are questions as to whether the laws
already on the books are not being adequately enforced. I am aware that industry
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and government regulatory authorities are working toward these ends, and I would
hope that they will let us know ways in which we can help that effort based on evi-
dence of what works.

Finally, H.R. 4216, the “Foreign Counterfeit Prevention Act”, aims to thwart the
flow of stolen and counterfeit goods from entering the country. While I support the
bill’s goals, I cannot support the measure in its current form. The samples and im-
ages that the bill would allow U.S. Customs and Border Protection to release to
rights holders will include tracking and distribution codes that identify proprietary
and confidential supply chain information even though these codes serve little, if
any, purpose in the process of determining the authenticity of a product. Lawful im-
porters will not have any protection or recourse from the release of this information.

I sympathize with the needs of rights holders and manufacturers to protect the
integrity of their brands and the safety of their products. For this reason, I fully
support the anti-circumvention device provisions of the legislation. I hope that if the
bill moves forward, any compromise will include guarantees that importers and ex-
porters have a meaningful role in verifying products’ authenticity, and also provide
for penalties against rights holders that knowingly provide false information to Cus-
toms and Border Patrol to damage a competing, legitimate importer.

Thank you, Mr. Chairman.

Mr. SENSENBRENNER. It is now my pleasure to introduce today’s
witnesses.

Dara Corrigan became associate commissioner for Regulatory Af-
fairs at the FDA in September 2010. Prior to joining FDA, Ms.
Corrigan worked in the Office of Health Reform at the Department
of Health and Human Services. In 2003, she served as an acting
inspector general and principle deputy general inspector general for
the Department of Health and Human Services. She left public
service for 3 years between 2004 and 2007 to join the firm of Ar-
nold & Porter in Washington.

She began her career in the Federal Government in 1990, fol-
lowing a judicial clerkship, spent almost 8 years as a trial attorney
at the Department of Justice in the Civil Division and as an assist-
ant civil attorney for the District of Columbia. She moved in 1999
to the Department of Health and Human Services, where she
served as the deputy chief counsel and the director of program
identity for the Centers for Medicare and Medicaid Services. She
received her juris doctorate degree from the University of Virginia
in 1990.

Thomas Kubic is the president and CEO of the Pharmaceutical
Security Institute. He serves as an officer with the Partnership for
Safe Medicines and is an adviser to the Permanent Forum on
International Pharmaceutical Crime and Interpol’s Medical Prod-
ucts Counterfeiting and Pharmaceutical Crime Unit.

Prior to joining PSI, he served with the FBI for 30 years. As an
FBI deputy assistant director, his innovative programs in both the
Laboratory Division and Criminal Investigation Division were rec-
ognized throughout the law enforcement community.

Travis Johnson has been with the International
AntiCounterfeiting Coalition in Washington since 2005. He cur-
rently serves as the vice president and director of legislative affairs
and policy. Previously, he served as associate counsel.

Before his work at the IACC, Mr. Johnson was an associate IP
attorney at the Draughon Attorneys at Law in Ponte Vedra Beach,
Florida. He received his bachelor of arts in political science from
the University of Florida and juris doctor and certificate in intellec-
tual property law from the University of Florida in 2002. He re-
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ceived a master’s of arts in political management from George
Washington in 2009

Gilbert Lee Sandler is a founding member of the law firm of
Sandler, Travis, & Rosenberg, PA, and as a principle of its affili-
ated consulting company, Sandler & Travis Trade Advisory Serv-
ices. He is also a Chair of the Regulated Industry Committee on
the American Association of Exporters and Importers, and general
counsel to the American Free Trade Association.

Previously, he served as a Department of Justice senior trial at-
torney on customs and trade matters before going into private prac-
tice 37 years ago. He is a graduate of Dartmouth and received his
J.D. from the NYU Law School.

Lucian Dervan has been a professor at the Southern Illinois Uni-
versity School of Law since 2009. In 2011, he was appointed to the
advisory committee of the NACDL White-Collar Criminal Defense
College at Stetson. He serves as a faculty member of the program.

Prior to joining the SIU School of Law, Professor Dervan served
as a law clerk for the Honorable Phyllis A. Kravitch of the U.S.
Court of Appeals for the 11th Circuit, and spent 6 years in private
practice with King & Spalding LLP and Ford & Harrison LLP. He
received his B.A. in history and political science from Davidson and
his J.D. from Emory University School of Law in 2002.

Without objection, the witnesses’ written statements will be en-
tered in the record in their entirety.

I ask them to summarize their testimony in 5 minutes or less.
Please pull the microphone close to you and make sure that is on
when you testify. And we have the little green, red, and yellow
lights to remind you when to wrap it up.

Ms. Corrigan.

Can you pull it a little closer to you, and is it on?

Ms. CORRIGAN. Yes.

Mr. SENSENBRENNER. Okay, reset the clock. [Laughter.]

TESTIMONY OF DARA A. CORRIGAN, ASSOCIATE COMMIS-
SIONER FOR REGULATORY AFFAIRS, U.S. FOOD AND DRUG
ADMINISTRATION

Ms. CORRIGAN. Thank you. I appreciate that. And thank you
again, Chairman Sensenbrenner, Ranking Member Scott, and
Members of the Subcommittee. My name is Dara Corrigan, and I
am the associate commissioner for Regulatory Affairs at the FDA.

FDA’s simple, yet increasingly difficult mission, is to protect the
public health by ensuring the safety and efficacy of medical prod-
ucts, and the safety of food, in an era of globalization. The FDA
very much appreciates this opportunity to testify and this Sub-
committee’s focus on the public health dangers that occur when pa-
tients receive stolen or counterfeit prescription drugs.

The Office of Regulatory Affairs, which I lead, represents FDA’s
boots on the ground. We are an office of 4,400 people, about one-
third of all employees at the FDA. We are the employees who in-
spect food, drugs, devices, and other medical products at the sites
where they are manufactured and at the border where they are im-
ported. We test medical products and other regulated products in
our laboratories across the country.
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But of greatest interest to this subcommittee is our staff of 262
special agents and support staff who are charged with conducting
criminal investigations under the Federal Food, Drug, and Cos-
metic Act.

Since it began in 1993, the Office of Criminal Investigations, or
OCI, has investigated thousands of criminal schemes involving
FDA-regulated products. These schemes have included the distribu-
tion of counterfeit and unapproved drugs; large-scale organized il-
licit diversion of prescription drugs; and fraudulent schemes involv-
ing ineffective treatments for AIDS, cancer, and other diseases, just
to name a few.

Since it began, OCI’s cases have resulted in close to 6,000 crimi-
nal convictions and the levying of nearly $13 billion in fines and
restitution.

FDA has a forensic chemistry lab that has patented a device that
allows us to differentiate between many counterfeit and legitimate
prescription drugs. It is a portable handheld device that can be
used by health and regulatory officials, law enforcement, and even
pharmaceutical companies. This is one of the many tools that FDA
is using to improve safety along the entire drug supply chain.

As you know, as you have already mentioned, the potential dan-
ger to the public from trafficking in counterfeit drugs is very high.
Counterfeit drugs may not contain life-saving or life-sustaining in-
gredients. They may be contaminated with toxic materials. In in-
stances of cargo theft of drugs, FDA is particularly concerned, be-
cause patients are in danger of receiving substandard treatment if
criminals do not keep these products in an appropriate way. They
may be expired, and they may not have been stored properly.

These are not hypothetical risks. As the Chairman just men-
tioned, FDA notified 19 medical practices in three States that they
had purchased unapproved drugs from a foreign supplier that were
distributed through a licensed wholesaler in the U.S. The drug’s la-
bels said Avastin, as you know, but they contained none of the ac-
tive ingredient of the very necessary cancer drug Avastin.

You talked about already the fact that in March 2010 thieves
broke into an Eli Lilly warehouse and stole pharmaceuticals valued
at $75 million. In 2009, criminals stole 129,000 vials of insulin and
reintroduced at least some of those vials into the legitimate drug
supply. Those vials of insulin required refrigeration, and the crimi-
nals did not keep the insulin in the appropriate way. Because they
reintroduced these vials, at least some of these vials, into the legiti-
mate supply chain, they had lost their potency, and people were
not able to maintain the necessary glucose control.

This Subcommittee has introduced legislation that would in-
crease penalties for cargo theft of medical products and for traf-
ficking counterfeit drugs.

From the FDA’s perspective, the risk of public harm is signifi-
cant, and we see enhanced penalties that are focused specifically
on prescription drugs as beneficial to our overall effort to protect
the supply chain. Our legitimate drug supply chain is one of the
safest in the world, but there are real risks.

To address these risks, FDA has a comprehensive strategy to fur-
ther enhance the safety along the entire supply chain, from raw
source materials to finished products for consumers. The strategy
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includes doing more inspections, placing people overseas, using so-
phisticated technology for imports. And we think our ability to
track and trace over the entire supply chain will help us.

We very much appreciate the opportunity to discuss these issues
and to deter criminal activity that endangers the public.

Thank you.

[The prepared statement of Ms. Corrigan follows:]
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INTRODUCTION

Good morning, Chairman Sensenbrenner and Members of the Subcommittee. I am Dara
Corrigan, Associate Commissioner for Regulatory Affairs at the Food and Drug Administration
(FDA or the Agency) in the Department of Health and Human Services (HHS). Thank you for

the opportunity to discuss counterfeits, cargo thefts, and the safety of the American drug supply.

FDA is responsible for protecting the public health by ensuring the safety and efficacy of
medical products and the safety of foods. When FDA approves drugs based on scientific
evidence and federal legal standards, the American people have every right to expect that the
medicines they rely on for treatment are exactly what the packages and labels say they are—
drugs that have been carefully evaluated by FDA in terms of safety, efficacy, quality, and purity.
Today’s testimony focuses on FDA’s continuing efforts to ensure the safety of the American

drug supply.

When President Franklin Delano Roosevelt established the modern FDA in 1938, the American
drug supply chain was far less complicated and there were fewer opportunities for drugs to be
counterfeited or stolen. For instance, at that time, the percentage of medical products imported
into the United States was minimal. Today the landscape is dramatically different. Nearly 40
percent of the drugs Americans take are made elsewhere, and 80 percent of the sites that
manufacture active pharmaceutical ingredients (APIs) used in FDA-approved drugs are outside
our borders—from more than 150 countries, many with less sophisticated manufacturing and
regulatory systems than our own. In addition to the sheer volume of imports and foreign
facilities, there has been an increase in the variety of sources, shippers, methods of
transportation, and supply-chain complexity of imported products, and our current authorities

have not kept pace with the challenges of the current global marketplace. Combined, these
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factors create great challenges to FDA and industry in ensuring that all drugs are high quality and

travel safely throughout their complex supply chains.

When we refer to the drug supply chain, we are talking about the increasingly complex path that
medical products travel, from raw source materials to finished products for consumers. At every
stage in this process, opportunities arise for products to be contaminated, diverted, counterfeited,
or otherwise adulterated. The Internet presents an additional layer of complexity by introducing
more players into the system and more opportunities for criminals to reach consumers. Our
efforts to secure the supply chain both in the United States and abroad include minimizing risks
that arise anywhere along the supply chain continuum, from sourcing a product’s ingredients
through the product’s manufacture, storage, transit, sale, and distribution. A breach at any point
in this continuum could lead to dangerous and even deadly outcomes for consumers. Supply
chain safety threats also impact manufacturers’ bottom lines due to costs associated with both

recalls and decreased public confidence.

As Members of this Committee well know, this threat is not purely hypothetical. Recent
incidents of adulteration, counterfeiting, and cargo theft have posed serious threats to public
health. The consequences, throughout the world, have been tragic. Counterfeit drugs raise
significant public health concerns because their safety and effectiveness is unknown. A
counterfeit drug could be made using ingredients that are toxic to patients and processed under
poorly controlled and insanitary conditions. In the United States, a relatively comprehensive
system of laws, regulations, and enforcement by federal and state authorities has kept drug
counterfeiting relatively rare, and FDA continues to believe—and works to ensure—that
Americans can have a high degree of confidence in the drugs that they obtain through legal

channels. Nonetheless, with the dramatic increase in the volume and complexity of the global

w
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supply chain, FDA and its regulatory and law enforcement partners around the world face

enormous challenges regarding supply-chain security.

Those who manufacture and distribute counterfeit medical products not only defraud patients and
consumers, they also prevent patients from getting the authentic safe, effective drugs they need
to alleviate or end suffering and save lives. They put people at direct and indirect risk of harm
from drugs that may contain too much, too little, or the wrong active ingredient—or even toxic
ingredients. But even a non-toxic counterfeit drug with a substitute or no active ingredient could
prove harmful to patients who think that they are taking a lifesaving or life-sustaining
medication. Just last month, FDA alerted 19 medical practices in three states that they had
purchased unapproved drugs—which may have included a counterfeit version of a widely used
cancer drug—from a foreign supplier and distributed through a wholesaler in the United States.
While the counterfeit was labeled as Avastin (bevacizumab), the imported injectable vials
contained none of the product’s active ingredient. This counterfeit product presents a major

public health issue, because some patients may not have received needed therapy.

The Internet continues to be a major source for counterfeit, unapproved, or diverted prescription
drugs. The global anonymity of the Internet provides a safe haven for illicit prescription drug
sales. Many websites look like legitimate pharmacies, leading unsuspecting customers in the
United States to believe the dispensing pharmacy is in the United States or Canada. One recent
investigation of a website selling counterfeit drugs to U.S. customers claimed to be a “Pharmacy
You Can Trust.” Although the website was hosted in New York, the drugs were manufactured in
clandestine laboratories in China and shipped to the United States. The U.S. customer would
receive a package from a domestic address, which looked like the drugs were dispensed from a

U.S. pharmacy. Our investigation showed that the payments were processed by a credit card
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processor in The Netherlands and funds were transferred to Cyprus, then to Hong Kong and
finally to Israel, Although the website listed a 1-800 number for customer service, the calls were
routed to customer service personnel in the Philippines. The actual operators of this website
were conducting operations from a wireless Internet connection onboard their yacht docked in
Tel Aviv. From 2005 to 2007, the website processed over $1.8 million in sales from
approximately 12,000 orders. The investigation resulted in five convictions, seven foreign

arrests, and two foreign convictions.

FDA has responded to this emerging threat by strengthening its ability to prevent the
introduction of counterfeit drugs into the U.S. distribution chain by facilitating the identification
of counterfeit drugs working with U.S. medical product supply chain stakeholders to develop
guidelines related to the integrity of our country’s closed distribution system, such as the
tracking and tracing of prescription drugs, in order to keep counterfeits out of this system; and by
minimizing the risk and exposure of patients and consumers to falsified products through recalls,

public awareness campaigns, and other steps.

As part of these efforts, FDA’s Office of Criminal Investigations (OCI) expeditiously
investigates reports of counterfeit products in order to protect U.S. citizens. In FY 2011, OCI
initiated 59 counterfeit drug investigations. Arrests and convictions in FY 2011 for OCI
counterfeit drug investigations were 30 and 38 respectively, with restitution and fines
approaching $1.4 million. Restitution and fines were approximately $9.4 million in FY 2010.
From OCI's 1992 inception through FY 2011, OCI initiated 580 counterfeit drug investigations,

resulting in 522 arrests and 414 convictions, with fines and restitution totaling $56,943,560.

w
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Despite these successes, the increasing number of counterfeits in the United States and global
supply chain has reinforced the need for FDA, its regulatory and law enforcement partners,
industry, and others to continue to take action in multiple areas to create a comprehensive system

of modern protection against counterfeit drugs.

Cargo thefts of prescription drugs also pose a significant public health risk. These incidents are
concerning to consumers and companies alike. Cargo thefts can put consumers at risk because
the stolen drugs may not have been stored or handled properly or may have been tampered with
while outside of the legitimate supply chain. They also cost drug manufacturers millions of
dollars. In March of 2010, thieves broke into a warehouse and stole $75 million worth of
prescription drug products, including chemotherapy drugs, antidepressants, and blood-thinners.
These products have not yet been recovered, and we fear they could be distributed, in spite of
public warning. In 2009, stolen insulin was reintroduced into the drug supply and caused
adverse events in patients. The stolen insulin, which requires refrigeration, lost its potency and
did not provide patients the needed glucose control. Approximately 129,000 vials of insulin

were stolen in all.

FDA’s efforts are critical to ensuring product quality and supply chain integrity. As such, we
intend to further transform FDA over the next decade from a predominantly domestically
focused Agency, operating in a globalized world, to an Agency fully prepared for an

environment in which product safety and quality know no borders.

In June, FDA published a special report, “Pathway to Global Product Safety and Quality,” our
global strategy and action plan that will allow us to more effectively oversee the quality, safety,

and efficacy of all products that reach U.S. consumers in the future. The Agency is developing a

6
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new, more global operating model that relies on strengthened collaboration, improved
information sharing and gathering, data-driven risk analytics, and the smart allocation of
resources, leveraging the combined efforts of government, industry, and public- and private-
sector third parties. Toward this goal, FDA Commissioner Margaret Hamburg created a
directorate focused on grappling with the truly global nature of today’s world—food and medical
product production and supply, as well as the science that undergirds the products we regulate—
to make response to the challenges of globalization and import safety a top priority in the years
to come and to ensure that we fully integrate our domestic and international programs to best
promote and protect the health of the public. This directorate includes FDA’s Office of
Regulatory Affairs, which I lead, and the OCI agents charged with investigating counterfeits and

cargo thefts that fall within my office.

STEPS TO SECURE OUR NATION’S DRUG SUPPLY CHAIN

FDA has undertaken a wide range of activities aimed at addressing the challenges and
opportunities of globalization, including efforts to harmonize scientifically rigorous standards
internationally consistent with FDA’s high standards for safety and effectiveness; to share
scientific and technical expertise with our fellow regulators; to provide training around the world
in crucial regulatory disciplines; to strengthen detection, surveillance, and assessment systems;

and to design innovative risk-modeling systems.

We now have permanent FDA overseas posts in Beijing, Shanghai, and Guangzhou, China; New
Delhi and Mumbai, India; San Jose, Costa Rica; Mexico City, Mexico; Santiago, Chile; Brussels,
Belgium; London, England; and Parma, Italy. Last year, we opened posts in Amman, Jordan and
Pretoria, South Africa. These offices enable us to have a regional presence around the world and

serve as important hubs for improved coordination with regulatory authorities and industry in
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other nations. They also conduct and facilitate inspections and other on-the-ground activities in
foreign sites. We have more than 30 agreements with foreign counterpart agencies to share
inspection reports and other non-public information that can help us make better decisions about

the quality and safety of foreign products.

When governments collaborate to strengthen safety standards, the results are safer, higher-
quality products and enhanced economic development through a productive industry and a
strong, reliable export market. The arrangement is mutually beneficial. To a large extent, our
success or failure in this effort will be contingent on the relationships we establish with our
foreign partners. That is why we are working closely with our sister regulatory authorities,
international and national organizations, and industry to leverage resources to accomplish FDA’s
mission. Especially in the area of good manufacturing practices for drugs, we already have
agreed with major foreign counterparts on some harmonized international standards that are
consistent with FDA’s high standards for safety and effectiveness. By using the results of their
inspections to assure us that their manufacturing plants are adhering to our agreed standard, we
free up our inspectional resources to help ensure that such manufacturing practices are being
followed in other, higher-risk parts of the world. This also lessens the regulatory burden on
industry by allowing companies to manufacture to a common standard and undergo fewer
inspections by multiple regulatory authorities. To support this effort, FDA can benefit from new
legislative authorities that are, at a minimum, commensurate with those of its major global

counterparts.

DRUG SAFETY AUTHORITIES
In our increasingly complex and globalized world, additional authorities could be important tools

to help support FDA’s efforts to protect the security of the supply chain and the health of our



38

citizens. As the Agency has stated in previous testimony, new regulatory authorities may help
ensure that industry takes principal responsibility for the security and integrity of its supply
chains and the quality control systems it uses to produce drugs for the American people. In an
era of globalization, new authorities can help to level the playing field between domestic and
foreign manufacturers, ensure product safety, and provide FDA with the information it needs to
protect consumers. Regarding enhanced criminal and civil penalties for foreign and domestic
suppliers, statutory changes could help to deter would-be criminals from targeting drug products
and bring FDA’s penalties in line with those for other serious federal health and safety

violations.

CONCLUSION

Given the challenges and threats posed by an increasingly globalized marketplace, we must
modernize our approach to drug safety. We look forward to continuing to work together to
achieve our shared goal of protecting American consumers. I would be happy to answer any

questions,

Mr. SENSENBRENNER. Thank you.
Mr. Kubic.

TESTIMONY OF THOMAS T. KUBIC, PRESIDENT AND CEO,
PHARMACEUTICAL SECURITY INSTITUTE

Mr. KuBic. Good morning, Chairman Sensenbrenner, Ranking
Member Scott, Members of the Subcommittee.
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It is indeed an honor to be asked to testify today about two crimi-
nal law problems that have serious implications for consumer safe-
ty. They are the large-scale medical product theft and pharma-
ceutical counterfeiting.

I want to commend Chairman Sensenbrenner and the other
sponsors of the Safe Doses Act, and Congressman Meehan, the
sponsor of the Counterfeit Drug Penalties Enhancement Act, for
your leadership in protecting patients.

My name is Tom Kubic, and I am the president and CEO of the
Pharmaceutical Security Institute. This is a nonprofit association
composed of the security directors from 26 pharmaceutical manu-
facturers, who are dedicated to protecting the public health by en-
suring the safe distribution of pharmaceuticals that are indeed ef-
fective.

PSI has developed an anti-counterfeiting strategy and a unique
and globally recognized counterfeit medicines reporting system
known as the Counterfeits Incidents System.

As mentioned, prior to joining the PSI, I served a 30-year career
in the FBI, including a term as deputy assistant director in the
Criminal Division.

I am here today on behalf of the Coalition for Patient Safety and
Medicine Integrity, whose purpose is to protect patients from the
risks posed by stolen and inappropriately handled medical prod-
ucts, and their ultimate reentry into the legitimate supply chain.

The coalition’s members include Abbott, Eli Lilly,
GlaxoSmithKline, J&dJ, Novartis, Novo Nordisk, Sanofi, and
PhRMA.

Large-scale medical product theft is a significant problem, and by
large-scale, I mean inched entire tractor-trailer loads and ware-
houses full of medicines and medical products. Thefts of this mag-
nitude are conducted by sophisticated criminal organizations that
are hijacking tractor-trailers at rest stops, breaking into ware-
houses, and evading alarm systems, forging shipping documents,
producing high-quality counterfeit labels with alternate expiration
dates and lot numbers, and otherwise thwarting the intense secu-
rity measures used by the industry.

These criminal organizations face little risk of being caught, but
patients face a significant risk from unsafe products.

As mentioned earlier, the risk to patient safety was well illus-
trated by the 2009 incident in which a truckload containing
129,000 vials of insulin was stolen in North Carolina. And a few
months later, the FDA received a report that some of these vials
had been reintroduced into the supply chain, when a diabetic pa-
tient reported to the medical center in Houston.

The compromised product was ultimately found in pharmacies in
17 States. And today, there are over 125,000 units which are still
unaccounted for.

The Safe Doses Act is bipartisan legislation that would mod-
ernize the Federal Criminal Code. The passage of this statute will
allow law enforcement to utilize well-established investigative tools
against an increasingly sophisticated criminal element that traffics
in stolen medical products without regard for public safety.
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The companion bill in the Senate has 34 bipartisan cosponsors
and was recently unanimously approved by the Senate Judiciary
Committee.

In contrast to stolen medical products, counterfeit medicines are
deliberately and fraudulently produced and/or mislabeled in order
to appear to be genuine. The counterfeiting occurs to both branded
and generic products, and it represents a wide range of danger.

In 2010, globally, there were 2,054 incidents of this nature, and
often millions of dosage units were involved.

The current penalties for counterfeiting do not reflect the serious
danger posed to ordinary consumers. Federal counterfeiting laws do
not distinguish between trafficking counterfeit medicines and coun-
terfeit wallets, even though counterfeit medicines pose a signifi-
cantly graver danger to the public health.

The Counterfeit Drug Penalty Enhancement Act would increase
penalties for trafficking of counterfeit drugs to a level similar to of-
fenses such as those of narcotics trafficking.

Thank you again for the opportunity to testify here today and for
your attention to this very serious problem. And I look forward to
some discussion and questions

[The prepared statement of Mr. Kubic follows:]
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Statement of Thomas T. Kubic
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Hearing on
H.R. 4223, the "Safe Doses Act"; H.R. 3668, the "Counterfeit Drug Penalty Enhancement Act
of 2011"; and, H.R. 4216, the "Foreign Counterfeit Prevention Act.”

March 28, 2012

Chairman Sensenbrenner, Ranking Member Scott, and members of the subcommittee, it is an honor to
be asked to testify today about two important criminal law problems that have serious implications for
consumer safety: large-scale pharmaceutical product theft and counterfeiting.

My name is Tom Kubic, and I’'m President and CEO of the Pharmaceutical Security Institute (“PSI"), a
non-profit association dedicated to protecting the public health by ensuring the distribution of
pharmaceuticals that are safe and effective. PSlis composed of the security directors from 26
pharmaceutical manufacturers with business operations in more than 160 countries, and we share
information on the counterfeiting of pharmaceuticals and initiate enforcement actions through the
appropriate authorities. We have developed the PSI Anti-Counterfeiting Strategy and a unique,
internationally recognized counterfeit medicines reporting system known as the Counterfeit Incident
System.

I've worked closely with INTERPOL in the development of international operations against counterfeiters
lead by the Medical Product Counterfeiting and Pharmaceutical Crime Unit, as well as the World Health
Organization’s IMPACT Enforcement Working Group. | am a member of the scientific committee of the
Paris-based International Institute against Counterfeit Medicines. For the past six years, | have been an
advisor to the Permanent Forum on International Pharmaceutical Crime. Prior to joining PSI, | had a 30-
year career in the U.S. Federal Bureau of Investigation (FBI), including serving as a Deputy Assistant
Director.

I'm here today on behalf of The Coalition for Patient Safety and Medicine Integrity, which is a group of
pharmaceutical, medical device and medical products companies focused on patient safety. The
Coalition’s purpose is to protect patients from the risks posed by stolen and inappropriately handled
medical products re-entering the legitimate supply chain, and its members include Abbott, Eli Lilly,
GlaxoSmithKline, Johnson & Johnson, Novartis, Novo Nordisk, Sanofi, and PhRMA. The coalition’s efforts
are supported by PSI, the National Insurance Crime Bureau (NICB}, the Healthcare Distribution
Management Association (HDMA), the Biotechnalogy Industry Organization (BIO), and the National
Community Pharmacists Association (NCPA).
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| want to begin by commending Chairman Sensenbrenner and the other sponsors of the SAFE DOSES Act
and Congressman Meehan, the sponsor of the Counterfeit Drug Penalty Enhancement Act, for your
leadership in protecting patients. Both H.R. 4223 and H.R. 3668 are important measures for addressing
the illegal activity that puts unsafe medical products into the legitimate supply chain, and ultimately into
the bodies of unsuspecting patients.

Background on Medical Product Theft

Large-scale medical product theft is a significant problem. By “large scale,” | mean entire tractor-trailer
loads and warehouses full of medical products. Thefts of this magnitude are conducted by sophisticated
criminal organizations that are hijacking tractor-trailers at rest stops, breaking into warehouses and
evading alarm systems, forging shipping documents, producing high-quality counterfeit labels with
altered expiration dates and lot numbers, and otherwise thwarting the intense security measures used
by the industry. Some criminal organizations employ sophisticated surveillance equipment and
techniques in order to learn exactly when and where they can steal the particular shipments they want.
Then they sell the stolen medical products back into legitimate channels. While the criminal
organizations face little risk of being caught, the patients face a significant risk of injury from unsafe
product.

The risk to patient safety is illustrated by an incident that occurred in 2009. Early in that year, 129,000
vials of insulin were stolen in North Carolina. A few months later {in June), the FDA received a report
that some of the vials had been reintroduced into the supply chain when a diabetic patient reported to a
medical center in Houston with an adverse reaction after using insulin from the stolen lot. The FDA
issued a warning that the insulin had likely not been stored correctly and could still be in the market — at
that time only 2% of the stolen product had been recovered. The compromised product was ultimately
found in pharmacies in 17 states, with additional patients experiencing adverse reactions. An
investigation linked the theft to an organized crime ring. Some arrests have been made in this case, but
over 125,000 units are still unaccounted for.

You might expect this problem to involve narcotics and other substances that could be sold on the
street, but all kinds of pharmaceuticals, medical devices and specialty nutrition products are being
stolen. High-value pharmaceuticals, including treatments for serious diseases, are frequent targets.
Unfortunately, these high-value items are the very type of sensitive products that need the most careful
handling and temperature control. Many medical products can become ineffective if stored at the
wrong temperature, even for a brief time.

H.R. 4223 -- The SAFE DOSES Act

The SAFE DOSES Act is bipartisan legislation that would modernize the federal criminal code. Passage of
this statute will allow law enforcement to utilize well-established investigative tools against an
increasingly sophisticated criminal element that traffic in stolen medical products without regard for
public safety. | would note that the companion bill in the Senate has 34 bipartisan cosponsors and was
recently unanimously approved by the Senate Judiciary Committee.
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Background on Pharmaceutical Counterfeiting

In contrast to stolen medical products, counterfeit medicines are deliberately and fraudulently produced
and/or mislabeled in order to appear to be a genuine product. This counterfeiting occurs to both
branded and generic products, and it presents a wide range of dangers. For example, counterfeit
medicines have been found to contain less than or more than the required amount of active
pharmaceutical ingredients (API) used in the authentic version or even contain the correct amount of
API but have been manufactured in unsanitary, unsafe conditions.

Genuine medicines can also be counterfeited. For example, cases have been discovered where genuine
medicines have been placed in counterfeited packaging to extend the expiry date or to commit a fraud
against various government programs.

As with medical product theft, counterfeiting occurs on a broad scale. Globally, in 2010, there were
2,054 incidents we’ve documented which involved 593 different pharmaceutical products. The number
of products found in a single incident ranged from one drug to thirty-two different drugs.
Pharmaceuticals in every therapeutic category are targeted by criminal organizations. Medicines in the
genito-urinary, anti-infectives and central nervous system therapeutic categories contained the largest
number of incidents. The metabolism therapeutic category led with the largest percentage increase at
one hundred eighty-two percent (182%). Categories with the percentage increases also included
oncologics (+20%) and cardiovascular (+5%). Just as with thefts, counterfeiting is occurring in large
volumes. In 2010, for example, nearly half of the seizures made by law enforcement were confirmed as
being of "commercial" size.

H.R 3668 -- The Counterfeit Drug Penalty Enhancement Act

Itis already illegal, of course, to introduce counterfeit drugs into interstate commerce, but the penalties
provided by current statutes do not reflect the serious danger the crime poses to ordinary consumers.
Federal counterfeiting laws do not distinguish between trafficking counterfeit medicines and counterfeit
wallets. While the manufacture and sale of counterfeit products are serious crimes in any context,
counterfeit medicines pose a grave danger to public health that warrants a harsher punishment.
Current penalties are simply not suited to deter this problem. The Counterfeit Drug Penalty
Enhancement Act would increase penalties for the trafficking of counterfeit drugs to a level
commensurate with similar offenses, such as those assessed for trafficking narcotics under the
Controlled Substances Act. This commonsense legislation, sponsored by Senate Judiciary Committee
Chairman Leahy in the Senate, was passed by the full Senate on March 6, 2012.

What the industry is doing

It is important for policymakers to know that the industry is taking aggressive measures to address these
problems everywhere they can. Let me assure you that pharmaceutical, medical device and medical
products companies are continually updating their already sophisticated security systems and practices.
Many have instituted strict protocols for their truck drivers, including instructions on where they can
stop for breaks. Some companies even provide escorts for their most sensitive shipments. Although
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these efforts are making it more difficult for the criminals to get what they want, only the genuine
threat of significant criminal penalties can provide effective deterrence.

Meanwhile, PSI has developed several innovative initiatives to combat counterfeiting worldwide,
including:

e  The Counterfeit Incident System — a global system allowing law enforcement in different
countries to link illegal manufacturing operation to suppliers to retail outlets.

s Alaw enforcement awareness program reaching over 2,000 police officers, customs and drug
regulators.

o  The SAFEDRUG Checklist: an 8-step guide to boost your knowledge of your medicine safety and
tips on what to do if you suspect your medicine may be compromised.

e The SafeMeds Blog: a timely discussion forum with experts on safe medicines.

Summary

Thank you again for the opportunity to testify here today, and for your attention to these very serious
problems. The legislation pending before this Committee, if passed, will go a long way towards avoiding
serious dangers to the public. | would be happy to answer any questions.
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Mr. SENSENBRENNER. Thank you very much.
Mr. Johnson.

TESTIMONY OF TRAVIS D. JOHNSON, VICE PRESIDENT-DIREC-
TOR OF LEGISLATIVE AFFAIRS & POLICY, THE INTER-
NATIONAL ANTICOUNTERFEITING COALITION

Mr. JOHNSON. Chairman Sensenbrenner, Ranking Member Scott,
Members of the Committee, thank you for the opportunity to ap-
pear before you today.

The issues that H.R. 4216, the “Foreign Counterfeit Prevention
Act,” seek to address have been priority concerns for the IACC’s
members for a number of years. I would like to thank Judge Poe
and Representative Chabot for their recognition of these concerns
and their sponsorship of this bill.

Recent events, such as the discovery of counterfeit Avastin in the
drug supply chain, and this week’s report published by GAO re-
garding counterfeit military components, serve as a reminder of the
threats posed by counterfeit goods, not only to businesses but to
the general public and to the Nation’s security.

Counterfeiting is a serious crime, and U.S. Customs and Border
Protection remains our first line of defense against these crimes.
For that reason, I would ask you for a second to step into a CBP
officer’s shoes.

Last year, over $2 trillion worth of goods were imported into the
United States, passing through over 300 ports. Your job, in the
simplest of terms, is to get legitimate goods to the consumer mar-
ket as quickly as possible, while also assuring that illicit goods, in-
cluding counterfeit products, are identified and interdicted before
they make it to consumer shelves. From the time the shipment is
presented for inspection, you have 5 days to make a decision:
Should you let them into the country, exclude them, or do you need
more time to investigate?

Aside from all the other contraband that you have to deal with,
you are also tasked with determining whether the goods in front
of you violate one of the nearly 30,000 individual IP rights that are
recorded with Customs.

It is beyond unreasonable to expect CBP officers to gain and
maintain the expertise necessary to quickly and accurately make
those sorts of determinations.

We know that is the case, because there is not a day that goes
by without my member companies receiving calls from ports
around the country requesting their assistance in determining
whether certain goods are real or fake. Traditionally, when these
goods came into a port, if the officer had any doubts about their
legitimacy, his first call was to the rights-holder.

Customs regulations authorize sharing of samples of suspect
goods from the time that the goods are presented, well before an
officer is required to make a decision as to whether or not the
goods should be obtained for further investigation.

Our members report an average turnaround time of 48 hours or
less from the time that a sample or even a digital photograph of
the goods is received, to respond to those CBP inquiries.

Though that authority to seek assistance from rights-holders re-
mains, beginning around 2007 to 2008, our members began report-
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ing a reluctance on the part of CBP officers to provide those images
and samples, or if they did provide them, to do so in such a highly
redacted form that any relevant information, which might have
been useful in making a determination of the authenticity, was ob-
scured.

CBP cites an April 2000 directive and the Trade Secrets Act as
its justification for this policy shift. But unable to leverage the ex-
pertise of rights-holders, we can expect significantly greater delays
and significantly lower accuracy in CBP’s authentication of goods.
Yet every day that a decision is delayed and every decision that is
made incorrectly results in additional harm to legitimate manufac-
turers, retailers, and consumers. In either circumstance, American
businesses and consumers will continue to suffer until CBP’s policy
is rectified.

Customs’ approach to sharing information and collaborating with
rights-holders is likewise frustrated in both the pre- and post-sei-
zure context. Rights-holders who are injured by the importation of
illegal circumvention devices due to what we believe was a simple
legislative oversight. CBP has refused to this day to make disclo-
sures to rights-holders, citing a lack of authority under Section
1201 that was enacted by the DMCA.

In 2004, this Judiciary Committee acknowledged this as a con-
cern, noting in its report language for the Piracy Deterrence and
Education Act, “The Committee believes this gap in disclosure
serves only to protect those who import illegal devices. The Com-
mittee recommends CBP close this loophole and provide informa-
tion about illegal circumvention of devices to copyright owners.”

Closing this gap was likewise the subject of legislation proposed
later that year by DHS, which was never adopted. And nearly 8
years later, the owners of intellectual property who were harmed
by the importation of circumvention devices have no means of ob-
taining information about the seizure of those goods.

While CBP is actively seeking to leverage new technologies and
tools to aid their efforts in detecting and deterring counterfeits, the
expertise of rights-holders is a powerful tool that can and should
be leveraged without delay. H.R. 4216 provides a simple and direct
means of doing so by providing clear guidance to CBP regarding its
authority to work with IP owners to achieve some of its most fun-
damental goals.

I thank you again, and I look forward to your questions.

[The prepared statement of Mr. Johnson follows:]
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Chairman Sensenbrenner, Ranking Member Scott, Members of the Subcommittee:

Thank you for the opportunity to appear before you today to discuss these issues of great
concern to the members of the International AntiCounterfeiting Coalition, and to
intellectual property owners, generally.

With a membership composed of over 200 corporations, trade associations, and
professional firms, and founded over 30 years ago, the IACC is one of the world’s oldest
and largest organizations representing exclusively the interests of companies concerned
with trademark counterfeiting and the related theft of intellectual property. The
members of the IACC represent a broad cross-section of industries, and include many of
the world’s best known companies in the apparel, automotive, consumer goods,
entertainment, pharmaceutical, and other product sectors. The IACC is committed to
working with government and industry partners in the United States and abroad to
strengthen IP protection by encouraging improvements in the law and the allocation of
greater political priority and resources, as well as by raising awareness regarding the
range of harms caused by IP violations.

Since 2005, I have served as the Coalition’s principal advisor on legislative and policy
matters. For the past six years, I've worked closely with the Coalition’s members on a
variety of initiatives, primarily focused in the areas of intellectual property protection,
and related international trade issues. And for nearly as long, the issues before the
Committee today, have been priority concerns for the IACC’s membership at-large.

I'd like to thank Congressman Poe and Congressman Chabot for their recognition of
these concerns, and their sponsorship of H.R. 4216, the Foreign Counterfeit Prevention
Act.

Overview

As the Commiittee is no doubt aware, counterfeiting has become an enormous problem
for American manufacturers, to the tune of billions of dollars each year. In recognition
of the harm caused by this illicit traffic, Congress has enacted numerous laws
prohibiting the tratficking of counterfeit goods, and other goods which violate the rights
of intellectual property owners. Today, most of these goods are produced overseas, then
imported into the United States via cargo container, or as is the case more frequently in
recent years, by international mail and express delivery services. As a result, U.S.
Customs and Border Protection is rightfully viewed as our first line of defense against
counterfeit goods.

With an estimated $2 trillion in imports entering the United States each year through
over 300 ports of entry, this is no small task, and CBP should be lauded for the work it
has done, and continues to do, in interdicting counterfeit goods. In Fiscal Year 2011,
CBP effected nearly 25,000 seizures, valued at nearly $180 million, on the basis of
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intellectual property violations.! But while those numbers are impressive, we also know
that they account for only a small percentage of the overall volume of counterfeits
entering the country. Counterfeit goods of all types remain widely-available, and more
can and must be done to keep such products out of the consumer marketplace.

CBP’s trade mission is two-fold though; they're tasked not only with stopping the flow of
illegitimate trade — whether counterfeits, unsafe products, narcotics, weapons and the
like — but also with ensuring that legitimate goods enter the market in a timely fashion,
and without unnecessary delays. Customs’ missions of trade facilitation and IP
enforcement however need not be at odds with one another. And until relatively
recently, collaboration between CBP and their counterparts in the private sector
contributed to the accomplishment of both missions. For the past several years
however, this cooperative effort between the public and private sectors has suffered, the
result of what many rights-holders view as an overly-formalistic, and indeed incorrect,
interpretation of federal statutes and regulations by Customs.

The legislation introduced by Representatives Poe and Chabot provides a commonsense
approach to restoring the collaborative relationship that previously existed between
rights-holders and Customs, by clarifying the authority of CBP personnel to seek, and to
receive assistance from experts in the private sector.

Traditional Model of Collaborative Border Enforcement

“Public-Private Partnership” is a phrase that’s often heard in discussions regarding
intellectual property enforcement, and it’s appropriate for a number of reasons.
Whether that enforcement is taking place at, within, or beyond the borders of the United
States, the anti-counterfeiting and anti-piracy efforts undertaken by law enforcement
agencies or by individual trademark and copyright owners often overlap and intersect;
and rights-holders and law enforcement have a long history collaboration in seeking to
address these offenses which are both civil and criminal in nature. This cooperation is
an essential component of an effective IPR enforcement regime, particularly in light of
the increasing sophistication of counterfeiting operations, and the growing array of
countermeasures that intellectual property owners have adopted to ensure the safety
and security of their distribution chains.

Traditionally, one of the most frequent venues for this sort of cooperation involved a
request from Customs personnel in determining the authenticity of a shipment of goods
presented for inspection at a port, and intended for distribution within the U.S. market.
This practice acknowledged a simple fact: the most qualified individuals to make an
efficient and accurate determination of whether certain goods were real or fake were the
intellectual property owners themselves.

' See, Intellectual Property Rights — Fiscal Year 2011 Seizure Statistics. Prepared by CBP Office of
International Trade. Available at:

http://www.chp.gov/linkhandler/cgov/trade/priority trade/ipr/ipr communications/seizure/ipr seizures fy2011.
cttfipr_seizure fy2011.pdf
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Historically, the identification of, and enforcement against, suspected counterfeit
shipments entering the country generally followed the process described herein. Upon
their arrival at a port of entry, imported goods are presented to US Customs and Border
Protection for examination and inspection. Customs regulations authorized officers, “At
any time following presentation of the merchandise for Customs examination . . . to
provide a sample of the suspect merchandise to the owner of the trademark or trade
name for examination or testing to assist in determining whether the article imported
bears an infringing trademark or trade name.”? On the basis of that authority, if a CBP
officer had questions regarding the authenticity of those goods, they would routinely
query their Recordation Database, find the designated contact for the trademark owner,
and provide them with a sample or digital image of the goods. The incorporation of a
variety of overt anti-counterfeiting markings on most of our members’ products and
packaging generally made authentication by the mark-owners’ in-house experts
relatively easy with the images or samples provided; and our members report an average
turnaround time of 48 hours or less, from the time that image or sample is received, to
respond to CBP’s inquiry. During this same period, CBP was permitted to provide the
trademark owner with a variety of information related to the shipment, including the
date of the importation, the port of entry, the quantity involved, a description of the
merchandise, and the country of origin of the merchandise.3

Cognizant of the harm involved in unnecessarily delaying imports bound for the U.S.
market, Federal Regulations have required (both in the past, and currently,) prompt
action by CBP in making determinations about shipments’ suitability for entry. Within
five days of the goods’ presentation for examination, pursuant to 19 CFR 133.25, CBP is
required to either permit their entry, or provide notice to the importer that the goods
are being detained for a suspected intellectual property violation. If the officer chooses
to detain the goods, such investigation, absent a showing of good cause, is to be
concluded within 30 days of the goods’ presentation for inspection. Following the
issuance of a notice of detention, the importer is permitted to present evidence that the
importation of the goods is, in fact, not prohibited or can be remedied by action prior to
the release of the goods.4 During this period of detention, the trademark owner whose
rights are implicated, can likewise provide evidence to demonstrate that the importation
of the goods in question would constitute an IP violation, and that CBP should therefore
seize the shipment.

At the conclusion of its investigation, CBP would either release the goods into the
country (if the evidence available was insufficient to establish an IP violation), or seize
the goods (if the evidence was sufficient to establish a violation). Following a seizure of
articles bearing a counterfeit mark, CBP was required to provide to the owner of the

219 CFR 133.25(¢) . Similar authority, with respect to imports violating copyrights is set forth in 19 CFR
133.43.

319 CFR 133.25(b). Disclosure of that same information to the trademark owner is not permissible, but
required, by the regulation within 30 days of the issuance of a notice of detention.

4 See, 19 CFR 133.25(a), 133.22(¢), 133.23(d).
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mark both the information for which disclosure was required following detention of the
goods, as well as the name and address of the manufacturer, the exporter, and the
importer.5

The efficiency with which CBP can conclusively determine the authenticity of the goods
which have been presented for inspection has a direct correlation to the speed in which
legitimate goods will reach consumers; any delay in making those determinations
increases the costs to both manufacturers and consumers. Likewise, the accuracy of the
determinations made carry similar consequences. The unnecessary detention or seizure
of legitimate goods mistakenly believed to be counterfeit, or the entry into the market of
counterfeit goods mistakenly believed to be legitimate exposes manufacturers and
consumers to additional harms.

The volume of imports, both legitimate and illegitimate, coupled with the thousands
upon thousands of registered trademarks found on those goods, and the increasing
sophistication of counterfeiters’ in their creation of convincing-looking fakes, presents a
unique problem to CBP officers in the field. How can any individual, or team of
individuals, develop and maintain the necessary expertise required to quickly and
accurately determine whether such a broad range of goods are, or aren’t, genuine? The
simple answer is that they can’t. The recognition of that fact underscored the traditional
cooperation between Customs officers and private-sector rights-holders.

Current Model of Border Enforcement

Regrettably, several years ago, U.S. Customs and Border Protection (“CBP”) announced
a shift in policy that has served only to frustrate the sort of collaboration that was once
the norm. The agency advised its personnel that, even when made for the limited
purpose of determining whether goods intended for import were authentic or
counterfeit, the disclosure of certain information regarding that shipment was
impermissible. The rationale offered by CBP is that such disclosures would constitute a
violation of 18 U.S.C. 1905 (“the Trade Secrets Act”), and Customs Regulations
concerning the procedures for providing information and samples related to suspected
IP violations. Though CBP points to the issuance of Customs Directive 2310-008A¢
(hereafter, “the Directive”), dated April 7, 2000, as the date of the formal change in
policy, IACC members did not report any actual change in practice during their
interactions with CBP officers until several years later. By 2007 — 2008 however, we
began to hear more frequently from rights-holders regarding the reluctance of CBP
officers to share information with them regarding shipments of suspected counterfeits.

The Directive includes language in Section 5.2.3, which requires Customs officers to
“remove or obliterate any information indicating the name and/or address of the
manufacturer, exporter, and/or importer, including all bar codes or other identifying

519 CFR 133.21(c).

& See, U.S. Customs & Border Protection - Customs Directive 2310-008A.
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marks,” prior to the release of any sample to a trademark holder. The basis for the
Directive appears to be tied to an overly-formalistic reading of the relevant regulatory
code sections related to the sharing of information regarding, and samples of, the
suspect shipment. The apparent conflict, as seen by CBP, is between CBP’s officers’
authority to seek assistance by providing a physical sample (or a digital image of those
goods) to a trademark owner from the date the goods are presented for inspection?, and
the timing authorized for the disclosure of other information related to the shipment.8
CBP has stated that if various markings, distribution codes or the like might reveal to
the trademark owner any information that would otherwise only be made available after
a determination that the goods should be seized, any such markings must be removed or
redacted before providing the samples to the rights-holder. It is worth noting however,
that no such language mandating the removal or redaction of information is included in
the relevant regulatory code sections.? Contrary to CBP’s position, Customs regulations
provide no basis whatsoever for the proposition that samples of the suspect goods
should be provided to the rights-holder in any condition other than that in which they
were presented for inspection.

CBP argues, by extension, that because it believes it has no specific authorization to
reveal that information relating to the identity of the manufacturer, exporter, or
importer, pre-seizure — and on the assumption that bar codes, or other information
included on the product or packaging would reveal that information to the trademark
owners — that providing unredacted samples or images of the goods would constitute a
violation of the Trade Secrets Act. That statute prohibits the disclosure by a federal
employee of confidential information to a third party which is not otherwise authorized
by law. Violations of the statute are punishable by no more than one year
imprisonment, and removal from office or employment.'®

Though CBP’s concern for the welfare of its employees is understandable, it is likewise
clear that the conduct in question — the provision of samples to rights-holders by CBP
officers, for the limited purpose of seeking assistance in fulfilling its IP enforcement
mission —is not the sort of conduct that Congress intended to criminalize by its
enactment of the Trade Secrets Act. Furthermore, such conduct should not be
precluded by the Act, because the bar codes and other such information included on the
products and packaging in question are not “trade secrets”. Were the goods to be
released into the U.S., those same codes will be plainly visible to the trademark owner,
and to any consumer who finds the product on a store shelf. The markings themselves
are in no way secret or confidential; the only arguable secret inherent in the markings is

7 See 19 CFR 133.25(¢c).

8 Compare 19 CFR 133.25(b) , permitting the disclosure, from the time of presentation, of the date of
importation, the port of entry, a description of the merchandise, the quantity involved, and the country of
origin of the merchandise; and 19 CFR 133.21(c), authorizing the disclosure of the above information, as
well as the identity of the manufacturer, exporter, and importer, subsequent to a seizure.

9 Compare, Customs Directive 2310-0084, 19 CFR 133.21 and 19 CFR 133.25.

10 See, 18 U.S.C. 1905.
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the information encoded by the markings. But even if that assertion is accepted, the
disclosure of an unredacted sample or image to the trademark owner would not run
afoul of the Act. If the suspect goods in question were, in fact, legitimate goods, then the
codes and information in question were applied by, and owned by the rights-holder to
whom they would be disclosed; and the Trade Secrets Act does not prohibit the
disclosure of a trade secret to its owner. If the goods were counterfeit however, any such
codes included on the goods will be indecipherable by the trademark owner; they will
not reveal any information regarding the identity of the manufacturer, exporter, or
importer, but simply reveal the fact that the goods are not genuine.

Though drafted exceptionally broadly!:, courts and federal agencies have generally
construed the Trade Secrets Act narrowly.’2 CBP’s adopted policies though take a very
expansive view of the range of conduct that is prohibited by the Act. Not surprisingly,
following the implementation of Directive 2310-008A4, , the samples provided to rights-
holders by CBP officers seeking assistance in determining whether shipments presented
for inspection were authentic or counterfeit were often so heavily redacted that they
were rendered entirely useless for that purpose. This result was perhaps inevitable
given the potential consequences facing an officer who even inadvertently ran afoul of
the Trade Secrets Act.

In addition, following the communication of the Directive to port personnel, IACC
members began reporting not only the redaction of information from samples provided,
but in many cases, a significant decrease in the overall number of requests for assistance
with such determinations, received from CBP personnel. Presumably, that decrease is
the result of the desire of CBP officers to avoid improperly sharing information
regarding a shipment, an understandable frustration at the frequent inability of rights-
holders to provide requested assistance in verifying goods’ authenticity on the basis of
highly-redacted samples, or both.

Regardless of the reasons however, the logical conclusion is that in the absence of robust
cooperation between rights-holders and law enforcement, a significantly greater volume
of counterfeit goods will continue to reach the U.S. consumer market, and the harm
inflicted upon legitimate businesses and consumers will continue to grow. CBP’s
interpretation of the statute serves no legitimate interest in protecting confidential
information, but rather frustrates the agencies’ own efforts to interdict counterfeit goods
entering the United States.

u One court has stated that the Act, “had a bizarre effect of criminalizing and imposing prison terms for
almost every communication by government employees of information they obtain in the scope of
employment.” See United States v. Wallington, 889 F. 2d 573, 576 (5™ Cir. 1989).

= See, e.g., “Business Confidentiality After Chrysler.” United States Department of Justice, FOTA Update,
Vol. 1, No. 2 (1980), describing the policy of the Department of Justice’s Criminal Division to not
prosecute government employees for violations of 18 U.S.C. 1905, if the employee was acting in good faith
to comply with a request made pursuant to the Freedom of Information Act.
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Recent Developments

For several years, rights-holders have urged U.S. Customs & Border Protection to
reconsider their position concerning the scope of the Trade Secrets Act, and its
implications for working cooperatively with rights-holders to combat the importation of
counterfeit goods into the United States. CBP has consistently maintained that its
hands are tied by the constraints placed upon it by the Trade Secrets Act, that its
regulations and directives correctly apply those constraints to the official actions
undertaken by CBP personnel. In short, CBP has made clear that absent a change to
federal law — and more directly, to the Trade Secrets Act — it has no intention of altering
its existing policies with regard to making available samples or images of goods
suspected of violating intellectual property rights.

Late last year, Congress sought to address these very issues with its enactment of
provisions pursuant in the National Defense Authorization Act, authorizing the
Secretary of the Treasury to “share information appearing on, and unredacted samples
of, products and their packaging and labels, or photographs of such products,

packaging, and labels, with the rightholders of the trademarks suspected of being copied
or simulated for purposes of determining whether the products are prohibited from
importation pursuant to such section,” in cases where CBP suspects the goods of being
imported in violation of trademark law. 13 Since the enactment of that law however, CBP
continues to refuse to provide such information and unredacted samples, purportedly
due to conflicts between that law and existing regulations. Furthermore, because the
Defense Authorization provisions are scheduled to sunset upon the enactment of
forthcoming Customs Reauthorization legislation, Congressional action is necessary to
ensure that CBP will not revert to its current policy in the future.

H.R. 4216, the Foreign Counterfeit Prevention Act, provides an unequivocal mandate to
allow CBP officers to resume the sort of cooperation with rights-holders that was long
the norm in anti-counterfeiting efforts. It clarifies that CBP’s current interpretation and
application of the Trade Secrets Act is not in line with the Congressional intent of that
statute. H.R. 4216 also provides a permanent, and more complete resolution to the
problem, clarifying that CBP has the authority to share information, not only in cases
involving trademark rights, but also those implicating copyrights, or involving the illegal
importation of circumvention devices (the latter of which is discussed in more detail
below). And perhaps most of all, it restores a measure of commonsense in our efforts to
combat the threats posed to American businesses and consumers by the trafticking of
counterfeit goods.

Information-Sharing With Regard to Circumvention Devices

In addition to addressing the above issues related to the illegal importation of
counterfeit and pirated products into the United States, H.R. 4216 likewise seeks to

13 See, National Defense Authorization Act for Fiscal Year 2012, Public Law No: 112-81, at Section 818(g).

8
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remedy another purported defect in the statutory authority governing CBP’s ability to
share information with some rights-holders. Title 17, Section 1201 of the U.S. Code
prohibits the importation of any device that “is primarily designed or produced for the
purpose of circumventing a technological measure that effectively controls access to a
work,” that “has only limited commercially significant purpose or use other than to
circumvent a technological measure that effectively controls access to a work,” or “is
marketed by that person or another acting in concert with that person with that person’s
knowledge for use in circumventing a technological measure that effectively controls
access to a work,” protected under the Copyright Act. Technological protection
measures have been used widely, and for many years, by producers of a variety of
copyrighted goods, perhaps most notably within the entertainment software sector;
these TPM’s serve as a sort of digital lock, preventing unauthorized access to the work.
Circumvention devices, in turn, act much like a digital lock-pick, permitting an
individual in possession of an unlicensed, or unauthorized pirated copy of the work to
bypass the TPM. The law in this regard is clear, and to their credit, CBP actively
enforces these provisions, seizing large numbers of illegal circumvention devices each
year.

As noted above, under current federal law, following the seizure of goods intended for
importation into the United States for a violation of a copyright or trademark violation,
CBP is required to disclose to the owner of the intellectual property right (that was the
basis for the seizure), a range of information related to the seizure.’4 The rights-holder
is provided several data points including, among others, the date of importation, the
port at which the goods were seized, a description of the goods and the quantity seized,
as well as information related to the manufacturer, exporter, and importer of the goods.
This information has proven invaluable to rights-holders in working with foreign law
enforcement and customs officials in the country where the goods originated, in their
efforts to cut off the source of the illicit goods. The intelligence gained from these
disclosures may also provide insights into the distribution channels used by
counterfeiters, which in turn can assist the rights-holder in improving their brand
protection efforts, and to help law enforcement here in the U.S. to better target their
own efforts.

However, presumably due to a simple legislative oversight, when Congress enacted
Section 1201; it failed to include provisions allowing for a comparable disclosure of data
to those parties harmed by the importation of circumvention devices. CBP has indicated
that absent the explicit statutory authority to do so, it is prohibited from sharing the
same data that are provided to other IP owners whose rights are implicated by a seizure.
The entertainment software industry is disproportionately harmed by this current

14 See 19 CFR 133.21(c) and 19 CFR 133.42(d).
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policy, a consequence of the method of distribution of pirated versions of their products.
Though the industry has seen a pronounced shift towards the online piracy of their
goods, entertainment software downloaded from the internet is generally unusable
unless the end-user is able to obtain an illegal circumvention device in order to bypass
the software’s built-in technological protection measures. The inability of rights-holders
to obtain information related to CBP’s seizures of these devices prevents those injured
parties from engaging in the sort of follow-up investigation and enforcement efforts that
are readily available to other trademark and copyright owners.

As with the case of pre-seizure disclosure in the context of suspected counterfeits, CBP’s
current policy with regard to post-seizure sharing of information related to the illegal
importation of circumvention devices serves only to hinder the effective provision of
assistance by rights-holders. Such disclosures, which H.R. 4216 seeks to grant CBP
explicit authority to make, would allow those parties to address the source of the
problems overseas, rather than simply relying on CBP and other law enforcement
agencies in the U.S. to take action here, on a piecemeal basis. Accordingly, we fully
support this Congressional action to empower Customs and rights-holders to effectively
collaborate with one another in addressing this threat to American innovation.

Conclusion

Over the past few decades, counterfeiting and piracy have become significant problems
for American manufacturers and innovators, and they continue to threaten the vitality
of the U.S. economy, and the health and safety of American citizens. The threats posed
by intellectual property theft are too great for government or industry to solve on their
own; they require the concerted, coordinated action of both. And while we continue to
seek newer and more creative ways to address these problems, we also must not
discount those tools that have worked well in the past. The International
AntiCounterfeiting Coalition fully supports the Foreign Counterfeit Prevention Act, and
we look forward to working with the Committee to advance this important legislation.

10

Mr. SENSENBRENNER. Thank you.
Mr. Sandler.

I don’t think your mike is on.

Mr. SANDLER. I apologize.

Mr. SENSENBRENNER. Much better.
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TESTIMONY OF GILBERT LEE SANDLER, MEMBER,
SANDLER, TRAVIS, & ROSENBERG, P.A.

Mr. SANDLER. Mr. Chairman, thank you, and Ranking Member,
thank you very much for allowing us to testify here today.

I am here on behalf of the American Free Trade Association. We
are very committed to facilitation of trade, to competitive pricing
and distribution of brand-name products. And we are very much
opposed to the introduction of counterfeit goods into the United
States, and are prepared to assist in every way to try and make
the Customs and Border Protection more effective at the borders.

The legislation, however, H.R. 4216, as drafted, is legislation
which we would oppose, because it lacks any of the safeguards we
think are important to preserve legitimate parallel market trade.
And we think that that can be accomplished through amendment
of this bill in ways that would allow law enforcement to proceed
very, very effectively.

Before going into that, the first thing to do, though, is to put into
perspective what this bill actually does. It does not attack the real
problem, which was described very eloquently by Mr. Johnson. The
explosion of imports into the United States, the numbers that have
come up because of the small express shipments and mail ship-
ments that come in, have meant that in the last years, CBP is seiz-
ing more shipments than ever but of lower value, because they
have so many shipments to police.

They have a huge haystack to go through, and they are working
hard with the trade. And we are participating with them to try to
find ways that they can better target the suspect shipments to de-
termine whether or not they have counterfeit goods in them.

This legislation doesn’t deal with that issue at all. This legisla-
tion deals with the needles and the straws that have already been
identified as suspect by CBP. It talks about how to deal with those
small numbers as opposed to the large volume that they have to
deal with at the ports.

It does not address that real problem. And it does it in the con-
text in which they already have authority to provide redacted sam-
ples to rights-holders prior to seizure, and they do so regularly.

The last report by CBP said that in the current environment,
working cooperatively with intellectual property owners, their sei-
zures of fragrance products and colognes last year increased 470
percent, that they are able to be very effective and much more ef-
fective by working in partnership in ways that do not jeopardize
confidential information that appears on these samples.

Make no mistake about it that the samples that would be pro-
vided in an unredacted or coded condition would reveal highly com-
mercially sensitive information. And we don’t rest our arguments
upon some arcane interpretation of the Trade Secrets Act. What we
are concerned about is that we have had four companies—Macy’s,
Costco, Kmart, and Quality King—have all had to go to the Su-
preme Court to affirm the legitimacy of the parallel market.

Since 1983, I have regularly been in court, fighting to keep con-
fidential information about sources of supply of the parallel mar-
ket, and we have been very successful in that for over 27 years.

There are codes placed on these products, which are tracking
codes, which are used by those who would like to eliminate parallel



58

market competition in their brand-name genuine products, and
that could be used under this legislation to impede that trade.

We would encourage the Committee to take a hard look at oppor-
tunities to mold this into something which is an effective
anticounterfeiting tool, while at the same time balancing the inter-
ests of legitimate trade. And we have proposed many examples of
things that might be done: limit disclosures to where there is a
demonstrated need; determine whether or not redacted or
unredacted samples would be sufficient; educate CBP to be more
effective; use third parties to test and to prove whether or not
goods are genuine; allow importers a short time in that 30-day win-
dow, which Customs has, in which to assure that the goods are
genuine; limit this to recorded marks and copyrights, and to pirat-
ical and not infringing; and have a real undertaking by the rights-
holders that would commit them to not use this for anti-competi-
tive purposes when the products turn out to be genuine.

We look forward to working with the Committee and its Mem-
bers to try and bring this to a better solution to a very real prob-
lem.

[The prepared statement of Mr. Sandler follows:]



59

AMERICAN FREE TRADE ASSOCIATION

(“AFTA”)
1000 NW 57u Court, Suite 600

Miami, Florida 33126

Telephone: (888) 600-1479
www.aflaus.com

www amer canfreetradeassociation com

HOUSE SUBCOMMITTEE ON CRIME, TERRORISM AND
HOMELAND SECURITY

COMMITTEE OF THE JUDICIARY

United States House of Representatives
Hearing on
Stolen or Counterfeit Goods Legislation (HR 4216)

March 28, 2012
Washington, D.C.

Testimony of
AMERICAN FREE TRADE ASSOCIATION
Gilbert Lee Sandler, General Counsel



60

%AMERICAN FREE TRADE ASSOCIATION
Testimony on Stolen or Counterfeit Goods Legislation (HR 4216)
Washington, D.C.

March 28, 2012
Page 2 of 12
BACKGROUND

This statement is offered on behalf of the American Free Trade Association (“AFTA”).
AFTA is a not-for-profit trade association of independent American importers, distributors,
retailers and wholesalers, dedicated to preservation of the wholesale and discount marketplace to
assure competitive pricing and distribution of genuine and legitimate products for the benefit of
all American consumers.

AFTA has been an active advocate of parallel market interests and opponent of
counterfeit goods for over twenty-five years. It has appeared as amicus curiae in the two leading
Supreme court cases affirming the legality of parallel market trade under the federal trademark,
customs and copyright acts (Kmart Corp. v. Cartier, Inc., 486 U .S, 281 (1988), and Quality King
Distributors v. IL’Anza Research International, Imc. 523 U.S. 135 (1998)), participant in
numerous lower court decisions and has testified and worked with this and other Congressional
Committees and federal agencies on parallel market and anti-counterfeiting laws, regulations,
policies and procedures.

I am Gilbert Lee Sandler, an attorney admitted to practice in Florida and New York, and
also a licensed customhouse broker. I am a founding member of the law firm Sandler, Travis &
Rosenberg, P.A., and a principal of its affiliated consulting company Sandler Travis Trade
Advisory Services. I have served as General Counsel to AFTA for over twenty-five years, and
have practiced in the area of international trade for over forty years, first serving as a Department
of Justice trial attorney defending decisions of the Customs Service. Since 1975 1 have been in
private practice representing importers and exporters on a broad range of regulatory issues

affecting imports and exports, including enforcement of intellectual property laws at our nation’s
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borders.

SUMMARY OF POSITION

On behalf the American Free Trade Association (“AFTA”), we respectfully request that
any legislation providing for the early release of coded samples to rights holder adopt procedures
to safeguard against unnecessary release and harmful abuse of commercially sensitive
information that CBP will be providing to intellectual property owners. For convenience of
reference, we have attached a short 2-page summary of talking points prepared by our
Association at the time it first reviewed HR 4216.

Our members and supporters strongly support efforts by the Congress and the
Administration to give more effective tools to CBP to identify and stop the importation of
counterfeit goods into the United States. However, we also strongly support facilitation of
lawful importations of branded products, including those traded on the lawful parallel or “gray”
market.

The proposed legislation would provide a small tool helpful in limited circumstances for
certain types of products, but would also create a far-reaching and significant risk that CBP will
be providing highly sensitive commercial information to competitors of parallel market
importers and that information could be used to damage, disrupt or destroy legitimate and lawful
trade in genuine brand name products.

o The vast majority of branded products can be determined by CBP or the rights holder

to be genuine or counterfeit without access to the “tracking” codes on product labels
and packaging. The Bill includes no provisions to eliminate such unnecessary

disclosures, nor does it direct CBP to do so.
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e Those rights holders who seek to control distribution and pricing beyond their rights
under U.S. law, can use the disclosed information to impose such anti-competitive
controls through their market and commercial power, if not through litigation,
regulation and legislation. The Bill includes no provisions or direction to CBP to
avoid such abuses.

o The sensitive nature of the disclosures is a problem which has been identified by CBP
and the President’s Intellectual Property Enforcement Coordinator and one which can
be addressed by statute or implementing Customs regulations permitting importers of
detained goods to demonstrate their legitimacy.

Accordingly, we submit this testimony to describe the problem and to suggest solutions
which will allow CBP to focus more vigorously on anti-counterfeiting efforts while diminishing
or eliminating unintended damage to lawful importers and importations. We urge the Committee
to examine those issues and adopt amendments which will eliminate and alleviate those
problems.

GENERAL DISCUSSION

We have characterized the coded or unredacted sample disclosure authorized under HR
4216 as a small and limited tool for CBP because it serves only to speed the decision-making on
the relatively small number of situations in which CBP has already detained imported goods and
singled them out as suspicious from among the vast volume of shipments arriving daily at more
than 300 U.S. seaports, airports, express consignment centers and postal facilities. This tool will
not stop the counterfeit goods from eluding CBP detection and entering into the U.S., because it

addresses only those goods CBP has already detained as suspicious.



63

%AMERICAN FREE TRADE ASSOCIATION

Testimony on Stolen or Counterfeit Goods Legislation (HR 4216)
Washington, D.C.

March 28, 2012

Page 5 of 12

The bigger and more perplexing challenge for CBP and the Congress is how to “reduce
the haystack™ which CBP must search to find counterfeit goods, so that its suspicions are more
efficiently and effectively directed at the straws and needles in that huge haystack that are not
genuine. The magnitude of the targeting problem has increased, as counterfeits reportedly have
moved from large traditional shipments to the smaller, more numerous shipments arriving by
international mail and express courier: CBP reports that in FY2011 the number of seizures
increased 24% over the preceding year, but that the value of the goods seized decreased by 5%
because of the larger volume of low value shipments arriving by mail and courier.

This targeting problem has been highlighted and tabled by CBP in the Intellectual
Property Subcommittee of the statutory advisory committee on CBP Commercial Operations
(COAC) which 1 serve on along with many rights holders, importers and government officials.
CBP has acknowledged that its detentions often are directed at genuine goods imported by
authorized licensees and lawful parallel market importers. Thus, COAC reported at its public
meeting last month that it is exploring “haystack reduction” procedures such as (1) verification
of trusted importers who are authorized licensees and legitimate parallel market importers, (2)
identification of secure authentic distribution chain management systems and (3) adoption or
support of enhanced technology such as “secure serialization” of branded products. These are
initiatives which we encourage both the Administration and the Congress to consider, as they
more directly and comprehensively address the need for more effective, efficient and targeted
anti-counterfeiting efforts at our borders without jeopardizing confidential business information.

The Problems with HR 4216. There are at least four concerns which should be

addressed if CBP is to be authorized to make early disclosure of coded or unredacted samples to
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rights holders: (i) it should not provide trademark owners with information usable to disrupt
lawful parallel market trade; (ii) it should permit importers an opportunity to address questions
about their importations before it shares information outside the government, (iii) it should avoid
unnecessary disclosures which would otherwise constitute violations of the Trade Secrets Act,
and (iv) it should be limited in scope to suspected “piratical” and “counterfeit” goods, rather than
extended to goods suspected or even found to “infringe” copyrights..

Release of Coded or Unredacted Sample Releases Commercially Damaging
information. While United States law and economic policy hold parallel market trade to be
lawful and desirable, there are many trademark owners who are dedicated to the elimination of
parallel market trade through legislative, regulatory, judicial and commercial practices.

The list of trademark owners who have taken such action is extensive and well known
from reported court cases and ITC proceedings, including Coty, Davidoff, Montblanc, Parfums
Givenchy, Omega, Sebastian, Paul Mitchell, Original Appalachian Artworks, Nestle, et.al. The
list of retailers who sell brand name products traded in the parallel market is also long and well-
known from public records, including CVS pharmacy, Costco, Wal*Mart, Filenes Basement and
K-Mart, et.al.

There is no doubt that there is commercially sensitive supply chain and transactional
information coded onto products, packaging and labels which could be used by anti-parallel
market trademark owners to disrupt or destroy competitive distribution of their products. We
have often provided CBP officials, members of Congress and the trade in general, examples of
tracking codes placed on brand-name products or their packaging (in addition to the batch codes

used for quality control and recall purposes) and used to identify downstream distribution of
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products. The codes are often invisible to the consumer and are generally not decipherable by
them. The distribution information sought concerns the sales beyond the first sale limitation on
distribution rights under U.S. copyright, trademark and patent law.

The importance of information to rights holders who would eliminate parallel market
trade cannot be underestimated. My career in handling parallel market cases actually began with
a court case in which the rights holder’s objective was to identify the importers of its goods on
the parallel market, and continues twenty-five years later with cases in which the rights holder is
more focused on identifying suppliers of its products on the parallel market than in obtaining
relief against the defendant. In 1983, Parfums Stern sued Customs and 100 unknown John Doe
importers, seeking a Court order directing Customs to disclose the names of companies
importing their branded perfume products. In 2011, Coty sued a small company that removed
tracking codes from imported products, largely to obtain discovery of their list of customers
dealing in unauthorized Coty products.

There is also no doubt that unless directed otherwise, CBP officers at ports of entry may
routinely provide this sensitive information to trademark owners whenever they are inspecting
goods arriving from an “unauthorized shipper” or imported by an “unauthorized importer” since
unauthorized importers are likely to be regarded as “high risk” by CBP officers reviewing the
recordation records. CBP has no system to validate lawful parallel market importers.

There Is No Reason or Need to Exempt Detained, Suspicious Importations from the
Well-established Practice of CBP to Provide Importers with an Opportunity to Protect
their Interests. CBP has a long history of working directly with importers to validate their

compliance and cure any issues in advance of taking action, both at the direction of Congress and
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based on its own approach to enforcement and facilitation of lawful trade at our nation’s ports..
Seizures are preceded by notices of detention as required statute (19 USC 1499(c) and 1595a),
civil penalties are preceded by pre-penalty notice as required by statute (19 USC 1592(b)),
liquidation decisions to increase duty, tax and fee assessments are preceded by requests for
information and notices of proposed actions by regulation (19 CFR 152.2). The statutory
concept that importers must exercise “reasonable care” in their importations, and that CBP must
provide information needed to exercise that care, is a “shared responsibility” with CBP referred
to as “informed compliance”. It contemplates that there will be a meaningful sharing of
information between CBP and the importer to avoid and resolve issues. Customs Modernization
and Informed Compliance Act (Pub. L. 103-182). There is no reason for CBP to routinely by-
pass the importer to consult with a potential competitor of the importer based upon a suspicion
that the detained goods are piratical or counterfeit.

Potential Disclosure of information Protected by 18 USC § 1905. The Administration
has recognized that providing samples will often reveal information protected by the Trade
Secrets Act: CBP routinely removes or “redacts” sensitive information from suspicious articles
and packaging before providing samples to IPR owners; the IPEC’s 2010 Strategic Plan on
Intellectual Property Enforcement specifically stated (at page 8) that while anti-counterfeiting
efforts would be enhanced by sharing samples with IPR owners, nonetheless “The U.S.
Government will ensure that appropriate safeguards are implemented to protect personally
identifiable information, including compliance with the Privacy Act, as warranted.”

The IPEC addressed this concern in its 2011 proposed legislation which would provide

importers with a 5-day notice of suspicion and a 7-day opportunity to address the suspicion of
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the CBP officer. The bill includes neither a defined suspicion to trigger disclosure any safeguard
procedures such as recommended by the IPEC. The IPEC proposals, to our knowledge, continue
to be under active consideration by the Congressional committees developing Customs
Reauthorization legislation.

Possible Solutions. There are many procedural alternatives, and combination of
alternatives under which Congress can enhance the anti-counterfeiting efforts of CBP while
avoiding destruction of lawful importations.

1. Limit implementation to electronic parts (or parts for national defense purposes). We
believe this is the proper interpretation or implementation of the temporary provision for
disclosure of samples contained in Section 818(f) of the National Defense Authorization Act
(NDAA) on “Detection and Avoidance of Counterfeit parts”. This interpretation of the law was
eloquently described by Congressman Conyers on the Floor of the House during debate on the
bill (copy of testimony attached).

2. Adopt an objective standard for when CBP “suspects” an import to be counterfeit and
may share this sensitive information. This is an area in which the Congress, or CBP at the
direction of the Congress, should work with the trade to establish rational standards. A “suspect”
product should be:

a. one which CBP has made an effort to validate the genuineness of the goods through

communication with the importer,

b. has specific information regarding indicia that the goods are counterfeit, etc.

3. Adopt an objective standard for when CBP “may” share the information. It should be

limited to:
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a.

b.

Trademarks which are recorded with CBP,

Situations where the trademark owner has demonstrated that verification of
authenticity cannot be done by CBP officials or by an independent third party, or
Product categories which CBP has determined are beyond its capacity to validate
(e.g., electronic chips, et.al), or

Products in which there is no history of parallel market battles, and

Situations in which CBP has determined that providing “redacted” samples,

packaging and labels would not be sufficient.

4. Adopt “bonding requirements” which require the trademark owner to:

limit its use of the information to validating authenticity of the goods, and
post a bond sufficiently high to compensate the importer should the goods be
determined to be genuine and the trademark owner uses the information for other

purposes which cause economic harm to the importer.

5. Adopt the statutory provisions proposed by the Intellectual Property Enforcement

Coordinator, which would require notice to the importer within 5 days and a response by it

within 7 days (both occurring while the goods are still in the control and custody of CBP and

without extending the existing 30-day period for CBP to determine whether or not the goods are

genuine).

6. Eliminate language in HR 4216 which would authorize disclosures where there is a

suspicion that goods or their packaging “infringes the copyright”. Disclosures should be limited

to suspected “piratical” goods and packaging. The broader references to potentially infringing

goods is likely to authorize disclosures in connection with genuine goods, such as those where
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rights holders are seeking to establish or expand limits on import or distribution rights of genuine
products under copyright and trademark laws, interpretations of the Lever-Rule regarding
genuine goods with alleged material, physical differences, et.al. CBP should not be a decision-
maker or a source of information in these disputed areas.

7. Disclosures should only be authorized for trademarks and copyrights which are
“recorded” with CBP under its regulations, rather than all trademarks registered with the PTO.
This requirement will assure that CBP has a searchable database to assist its inspections and
determinations and up-to-date contacts for communicating efficiently with the proper employees
and representatives of the rights holder. It also establishes confirmation of the commitments of
the rights holder to cooperate with CBP in a timely fashion, to establish the need for disclosures
to verify authenticity and to post any required undertakings involved in the receipt of
confidential and commercially sensitive information.

CONCLUSION

We appreciate the opportunity to testify on these issues and are prepared to provide
additional information, or work with this Committee to fashion a reasoned and effective
approach to disclosures are authorized where warranted and necessary and that this well-
intentioned legislation is not open to abuse by those who would stifle competition, limit
distribution, and raise prices of branded products in the US marketplace.

Subcommittee members and stafT are invited to contact AFTA’s General Counsel, Gilbert
Lee Sandler, Esq., or other members of our Board should they wish to discuss any matter raised
in this statement in more detail or in the event there are any remaining questions or doubts

regarding our concerns regarding the impact of the Stolen or Counterfeit Goods Legislation on
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the American consumer or the competitive, domestic marketplace.

We thank you for providing us this opportunity to have our testimony made a part of the

record of today’s hearing.
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TALKING POINTS
CHABOT/POE LEGISLATION (HR 4216)

< The bill would provide rights holders with unredacted product samples before release of suspicious
goods into the U.S. commerce, before any communication with the importer allowing it an opportunity
to authenticate its goods or prevent disclosure and while the goods are detained and under control by
CBP.

<+ The proposed disclosure authority will broadly arm rights holders with information usable to control
global product distribution and pricing and to identify targets for litigation, while providing a minor if
not unnecessary improvement to counterfeit determinations.

%+ Tracking codes on product packaging are often embedded by manufacturers to control downstream
distribution and pricing, but are of little, if any, use in verifying product authenticity.

“»+ Providing rights holders with unredacted product samples provides proprietary importation and supply
chain information contained within embedded distribution tracking codes to commercial competitors
without any protection or recourse for the unrelated and lawful importers.

%+ Many rights holders have been aggressively looking for any means --- judicial, legislative, regulatory and
commercial -- to control product supply chains and pricing to the detriment of the American competitive
marketplace.

The Legislation Would Amend the Trade Secret Act to Specifically Authorize the Disclosure of Proprietary Trade Secrets. The
Chabot/Poe Legislation would expand the authority of Customs and Border Protection (CBP) to provide IP rights holders with
samples of goods offered for import or export, including their retail packaging and other packing material, to assist CBP to determine
if the goods are piratical or counterfeit. These product samples often include tracking distribution codes identifying an importer’s
proprietary and confidential supply chain. These codes have no relevance to determining product authenticity.

The government should not provide commercial information to foster litigation or empower rights holders to disrupt lawful
distribution relationships. The Chabot/Poe Legislation provides downstream distribution information to rights holders who have
been looking to expand distribution control beyond the first sale (Costco Wholesale Corp. v. Omega, S.A. 131 U.S. 565 (2010), Quality
King v. L’Anza Distribution 523 U.S. 135 (1998), John Wiley & Sons, Inc. v. Kirtsaeng, 654 F.3d 210 (2d Cir. 2010)) since many
consumer products are coded solely to control downstream distribution in ways nct permitted under U.S. law. Providing those
codes to parties uninvolved in the importation empowers private party attacks on legitimate transactions, not protection against
counterfeit goods.

The Legislation authorizes release of proprietary supply chain information without any safeguards against abuses. CBP often
questions the authenticity of imported goods which are found to be authentic. Thus, rights heolders receiving this information are
often in competition with the importers. Any legislation should address this problem by providing for a specific determination of a
need to release the information, notice to the importer and an oppartunity to respond prior to release, an undertaking by the rights
holder to use the information only for authentication purposes and not for commercial purposes, and the posting of adequate
security to compensate the rights holders for damages suffered as a result of any abuse of this information.

Information on product labels is often irrelevant to determining product authenticity. The information and codes on a product
label and discerned from tracking codes can be copied by counterfeiters and are often of no use in the evaluation of whether a
product is genuine. Shampoos, for example, can only be authenticated by examination of the bottle and testing of content.
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ANY NEW LEGISLATION IMPLEMENTING ANTI-COUTERFEITING INITIATIVES AT
U.S. BORDERS MUST ALSO PROCTECT U.S. IMPORTERS/EXPORTERS
BY MAINTAINING CONFIDENTIALITY OF PROPRIETARY SUPPLY CHAINS.

Any such legislation must:

Contain Clear Definitions: Adopt clear definitions of “counterfeit”, “infringing” and/or “piratical” goods which specifically
exclude goods manufactured under authority of the U.S. rights holders.

Establish Clear and High Thresholds for Disclosure of Product Samples: Require that the statutcry standard for the
Secretary determines that there is a demonstrated need shall include a finding of the specific product sectors under which qualified
for the receiving of such samples. The legislation must also include a clear matrix for border officials to support a claimed
suspicion that the goods presented for entry/export violate domestic intellectual property laws in the country of import. Finally,
the legislation must limit disclosure of product samples to those instances where it there is a supportable suspicion that the
articles are more than likely counterfeit or piratical by a strict definition and matrix that eliminates subjective analysis.

Provide Meaningful Opportunities for Importers/Exporters to Prevent Disclosure and Verify Product
Authenticity: Importers/exporters must have a meaningful opportunity to prevent disclosure of product samples before any
rights holder is advised of the pending entry /export. Any legislation must include clear descriptions of the information that the
Importer/Exporter can provide to CBP to verify product authenticity and prevent disclosure of product samples to any third party
rights holder and require decision-making by CBP on notice to the importer.

Encourage Better Communications between CBP and U.S. Importers/Exporters: CBP must be encouraged to
balance the rights of U.S. rights holders with those of U.S. Importers/Exporters and must be clearly directed to communicate
confidentially and first with the importer/exporter about any shipment concerns before consulting with any third party about
the pending shipment. Importers/exporters must be provided with written notice specifying the concerns a port official may
have about a shipment and which also sets forth specific time frames for the Importer/Exporter to respond to that
Notice before any third party is provided any information about the pending shipment.

Require Security and Undertakings from Rights Holders, and Institute Penalties in the Event of
Misinformation: Rights holders must be required to post a bond or other security in an amount sufficient to provide
importers/exporters with recourse in the event of intentional entry/export delay for products that are not counterfeit, infringing
or piratical and that will discourage false charges against lawful U.S. businesses. Rights holders should also be required to verify,
via sworn affidavits, that any information provided to them about a pending shipment, including information that may be learned
from PDCs, be maintained in confidence and relied upon only to assist CBP with determining product authenticity. Moreover, in
order to further protect U.S. importers and exporters, any such law must specifically include penalties against rights holders that
knowingly provide false information to CBP to inflict injury upon a competitive business.

Mandate Registration and Recordation: CBP’s resources to enforce this type of legislation, which will necessarily
require greater vigilance of port officials and further shipment delays, should only be expended in the event rights holders have
invested in registration and recordation of their copyrights and trademarks.

Please contact Lee Sandler. Esq. (le: taus.com) or Lauren Perer. (Ineren; .com) for more information.
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Mr. CONYERS. | would like to remind my
colleagues that provisions within the can-
ference report impact our civil fiberties and
sheuld have been referred to the Judiciary
Committee for review.

This problem could be minimized if Section
8 is fimited to goods raising national security
concerns or purchases by the military, | be-
lisve that is the intent of this provision of the
Department of Defense Appropriation bill.

| alse support efforts ta anhance the abillty “This prablem could alsc be minimized if this
of Customs & Border Pratection to prevent bifl or GBP would adopt the safeguards which
counterfeit goods from being imported inta the the Administration proposes be included in the
United States. However, Section 8 of this bill Custamns Reauthorization Act. This would be
will disrupt the flow of genuine brand name appropriate since Section 8 provides that it
praducts into the United States. sunsets when the Customs Reauthorization Is

This Is true because many of the goads adopted. The safeguards include a require-
which CBP inspectors view with suspicion are ment that the -Secratary tind there is a need
in fact genuine goods, lawfully moving in dis- for disclosing confidential information, and that
tribution streams parallel to the authorized dis- GBP provide the importer with notice and an
tributors. These transactions are dasirable be- opportunity te-respond before any confidential .
cause they pravide U.8. consumers with price information is released ta cther private partics.
competition and wider distribution of brand For some reason, we are adopting this pro-
name products. ) vision in anticipation of a more thoughtfut ap-

However, the existence of these trans- proach in the Customs HReauthorization Act.
actions is often under attack by trademark and This is not a wise or needed courss of action,
copyright owners who actively seek ta control CBP today can pravide redacted samples.to
resale pricing and downstream distabution. of IP awners and very often that is sufficient to
the products they have already sold into com- determine if they are genuine or counterfait.
merce. Section 8 will give anti-competitive CBP teday keeps suspicious goods out of
campanigs a new iool by giving them con- U.S. commerce while It determines If thay are
fidential information about competing paraliet genuine. The safeguards propased by the ad-
imports at their times of arrival, while they are ministration will not put suspicious goods Into
still detained by CBP and unavailable to the commercs nor delay the final determination of
imparter, and without giving the importer an CBP because there Is an existing 30-day re-
appertunity to prova its goads are genuine, quirement that is not allered by any proposed
and without even giving notics to the importer legislation.

that is information has been shared with a
competitor seeking to prevent its lawiul trans-
action.

Mr. SENSENBRENNER. Thank you very much.
Mr. Dervan.

TESTIMONY OF LUCIAN E. DERVAN, PROFESSOR,
SOUTHERN ILLINOIS UNIVERSITY SCHOOL OF LAW

Mr. DERVAN. Thank you, Mr. Chairman, Ranking Member Scott,
Members of the Subcommittee.

My name is Lucian Dervan, and I am an assistant professor of
law at Southern Illinois University School of Law. I currently write
and teach in the area of criminal law, including sentencing, and I
greatly appreciate the invitation to speak today, regarding the im-
portant work of this Subcommittee in seeking to eradicate the sig-
nificant issue of counterfeit drugs and large-scale medical product
theft.

In my limited time today, I would like to focus my statement on
several specific issues in hopes that my insights might further as-
sist the Subcommittee in achieving its goals.

First, I encourage the Subcommittee to further examine the
mens rea elements of the newly proposed theft of medical products
statute. A cornerstone of the American criminal justice system is
mens rea, or the idea that to be convicted of a crime, one must
have acted with a guilty mind. In many instances, however, new
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legislation fails to require adequate mens rea for conviction. The
result is that innocent conduct may become criminalized.

Second, I encourage the Subcommittee to consider the true im-
pact of the proposed increase to seven statutory maximums in an
effort to deter crime and enhance punishments. Studies regarding
the impact of increasing the severity of sentences for criminal of-
fenses, particularly where the offense already carries a significant
sentence, indicate that such policies, though well-intentioned and
meant to create a strong deterrent result, unfortunately, do not
have the desired effect.

Further, research I have conducted regarding the impact of in-
creases in statutory maximums indicate such amendments fail to
significantly increase individual defendants’ sentences. As dis-
cussed more fully in my written statement, this is due, at least in
part, to the utilization of such enhanced sentencing provisions by
prosecutors during plea-bargaining.

Often, instead of using these new tools to secure increased sen-
tences as intended by the legislature, prosecutors use such revi-
sions to create significant and powerful incentives for defendants to
accept plea offers.

Given the evidence that increasing sentencing severity is often
ineffective at deterring criminality generally, and the evidence that
increasing statutory maximum sentences does not translate into
significantly increased sentences for convicted individuals, perhaps
consideration should be given to other mechanisms by which to
achieve the goals of eradicating counterfeit drugs and large-scale
medical product theft.

One proposition that is supported by research in the field of
criminal justice is to increase enforcement actions against those en-
gaging in these offenses. In fact, studies indicate that increasing
the likelihood of apprehension and conviction can have a significant
deterrent effect.

Further, additional mechanisms by which to advance the mission
of the Subcommittee might include requiring manufacturers and
distributors of pre-retail medical products to increase security at
storage facilities and during the transportation of these materials.
It might also be advisable to consider ways in which pre-retail
medical products might be better tracked during manufacture and
transportation. Such a tracking system might better enable law en-
forcement and the industry to identify compromised materials and
allow for more accurate and swifter notification to the public when
a breach has occurred, thus empowering consumers with informa-
tion to better protect themselves.

In closing, I would like to address one additional issue. While
creating additional overlapping Federal criminal statutes and sig-
nificantly increasing the statutory maximum penalties for offenses
related to prescription drug offenses may not result in greater de-
terrence of potential offenders or significantly increase sentences
for those convicted, such legislation will perpetuate the phe-
nomenon of overcriminalization and with it the continued deterio-
ration of our constitutionally protected right to trial by jury.

Today, almost 97 percent of criminal cases in the Federal system
are resolved through a plea of guilty. As the number, breadth, and
sentencing severity of Federal criminal statutes continue to in-
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crease through overcriminalization, prosecutors gain increased abil-
ity to create overwhelming incentives for defendants to waive their
constitutional right to a trial.

As my research has shown, a symbiotic relationship exists be-
tween overcriminalization and plea-bargaining. This relationship
has led us to our current state and created an environment in
which we have jeopardized the accuracy of our criminal justice sys-
tem in favor of speed and convenience.

In my most recent article, written in collaboration with Dr.
Vanessa Edkins, we discovered that more than half of innocent de-
fendants will falsely admit guilt in return for a perceived benefit.

As overcriminalization continues to create the incentives that
make plea-bargaining so prevalent and powerful, we must ask our-
selves as a country what constitutional price is being paid when,
even though we act with good and noble intentions, we create yet
another law or increase yet another statutory maximum where it
is not absolutely necessary to achieve our goal.

I commend the Subcommittee for its focus on the important issue
of stolen and counterfeit goods, and I thank you for the opportunity
to testify today.

I welcome any questions the Subcommittee might have regarding
my remarks.

[The prepared statement of Mr. Dervan follows:]
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Thank vou Mr, Chairman and members of the Subcommittee.

My name is Lucian Dervan, and I am an assistant professor of law at the Southern Ilinois
University School of Taw.) Before jaining Southern Illinois University, I practiced law for
seven years, including as u member ol the whitc collar criminal defense team at King & Spalding
[.I.P and as a law clerk on the United States Court of Appeals for the Eleventh Circuit, T
currenily wrile and teach in the area of criminal law, including sentencing, and I appreciaie the
invitation to speak today regarding the important work of this Subcommittee in seeking to
eradicate the significant issue ol counlerfeit drugs and large-scale medical product theft.

As representatives from communities around our nation can attest, these offenses pose
substantial tiskes to the public. 1t is, therefore, a vital undertaking to explore ways in which (0
reduce the prevalence of these crimes, and 1 am honored for the opportunity to lend my expertise
to thig endeavor.

The Safe Doses Act (H.R. 4223} and the Counterfeit Drug Penalty Evhancement Act of 2011
(H.R. 3668) are offered as a means to address the epidemic of counterfeit drugs and large-scale
medical product thell by signilicanily increasing penalties in hopes that these new provisions
will “deter and punish such offenscs, and appropriately acconnt for the actual harm to the
public....”

In my limited rime today, I would like (o focus my statement on several speeitic issucs in hopes
that my insights might further assist this Subcommittee in achieving its goals.”

Uhe viows oxpressed in this testimony are my own and should not be consirued as representing
any official view of Southern 1llinois University.

* 1 would also encourage the Subcommitlee io examine the draft langaage in scetion four of the
Safe Doses Act, which proposes to increase the applicable statutory maximum sentences for
various federal offenses if the offense involves a “pre-retail medical produet.” Because this
provision creales a new oflense with un increased statutory raaximum, it will implicate the
requirements esiablished in dpprendi v. New Jersey, 530 U.S. 466 (2000), reparding the
distinetion between elements of an offense and sentericing factors. Further, | would encourage
the Subcommittee to consider whether it is prudent to create such a special offense under 18

2
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First, does the proposed criminal statute targeting 7heft of Medical Products (proposed 18 U.S.C.
section 670) in the Safe Doses Act include adequate mens rea?

A cotnerstone of the American criminal justice system is mens rea ar the idea that to be
convicted of a crime one must have acted with a guilly mind. In many instances, however, new
legislation fails to require adequate mens rea for conviction. The result is that innocent conduct
may become eriminalized.”

In reviewing the proposed language in the Theft of Medical Products provision of the Safe Doses
Act, Thelieve the stature should be amended 1o more preciscly incorporate & mens rea
requirement. For example, the proposed language in section {a)(1) of the statute would merely
require an individual to “carr¥] away... a pre-retail medical product™ for conviction.* The lack
ol'u specilic mens reqa requirement in this provision means that innoecent conduct, including the
unknowing carrying of pre-retail medical products by a postal official, could result in criminal
sanctions. To better clarify the scope and intent of this and other provisions in the legislation,
the statute should require that the individual know both thal they are engaged in an unlawful thefl
and that the materials taken are pre-retail medical products. Through such amendments to the
proposed legislation, the staturory language might better clarify the type of conduct being
prohibited and might more effectively protect innocent behavior from overcriminalization.®

Second, does increasing the severity of sentences for criminal conduct result in general
deterrence of those who might engage in this criminal behavior?

Both the Safe Doses Acr and the Counterfeit Drug Penalty Enhancement Act of 2011 contain
significantly increased penalties, The Safe Dnses Act contains increased statutory maximumsg for
six existing federal statutes if (he violation involves & “pre-relail medical product,” Similurly,

U.S.C. section 1957 (Money Laundering), patticularly given that no other such special oflense
exists in this general moeney laundering statute and prosceutors already have the ability to charge
money laundering in addition to any underlying predicate oftenses. Finally, I would encourage
the Subcommitiee to consider whether these types of offenses are appropriately added to the list
of offenscs for which mandatory restitution is prescribed under 18 U.8,C. scetion 3663A.

3 See Brian W. Walsh and Tiffany M. Joslyn, Withour Intent: How Congress is Eroding the
Criminagl Intert Requirement in Federal Law (20113

* While the term “carry-away” could be interpreted as a term-of-art that embadies the common
law requirements of larceny, such vugueness is not necessary und is sasily resolved through the
additional of specific mens rea provisions.

“Overcriminalization” refers to the claim that governments create too many crimes, including
crimes that are duplicative and overlapping, crimes thal are vague and overly droad, and crimes
that [ack sufficient mens rea to protect innocent conduct.
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the Counterfeit Drug Penalty Enhancement Act of 2011 contains a proposed twofold increase in
the applicable statulory maximum ([rom imprisonment for net more than 1¢ years to
imprisonment for not more than 20 years) for individuals convicted of trafficking in counterfeit
goods if the viclation involves a drug as defined in the Federal Food, Drug, and Cosmetic Act.

Studies regarding the impact of increasing the severity of sentences for criminal offenses,
particularly where the offense already carries a signilicant sentence, indicale that such policies,
though well intentioned and meant to create a strong deterrent effect, unfortunately do not have
the desired impact.

For instance, a 1999 comprehensive review of research regarding the deterrent effect of increases
in sentences by the Insiitute of Criminology i Cambridge Universiy found (hal there was no
basis for “inferring that increasing the severity of sentences generally is capable of enhancing
deterrent effects.” Interestingly, the review noted that studies indicate that the likelihood of
apprehension and conviction doos deter criminal behavior, a proposition supported by the
research of Professors Daniel Nagin and Greg Pogarsky, leaders in the field of deterrence
research.® As indicated by these studies, increased focus on and funding of the investigation and
prosecution of certain classes of offenses may be more effective at curbing such criminal
behavior than increasing the statutory maximums for such offenses.

The third issue [ would like to address is whether increasing the statutory maximum penalty for
existing offenses results in significanlly lenglhier senlences lor individuals subsequently
convicted of the crime?

This is an area in whicli | have conducted research directly on point. In 2007, 1 published an
article examining the impact of the fourfold statutory maximum increase for mail and wire fraud

® The following are the lederal stalutes the lepislation proposes (o amend by increasing the
applicable staturory maximum il the offense of conviction involves a “pre-retail medical
product”: Interstate of Foreign Shipments by Carrier (18 U.S.C. section 659); Travel Act
Violations (18 11.S.C. section 1952); Money Launderimg (18 U.S.C. section 1957(b)(1));
Breaking or Bnlering Carrier Facilities (18 T7.5.C, section 2117); Transportation of Stolen Goods
and Related Offenses (18 U.S.C. section 2314); Sale or Receipt of Stolen Goods and Related
Offenses (18 U.S.C. section 2315).

7 See Andrew von Hirsh, Anthony Bottoms, Elizabeth Burney, and P.O. Wikstrom, Criminal
Deterrence and Sentence Severity: An Analysis of Recent Research, Oxford: Hart Publishing
(1999),

# Daniel Nagin and Greg Dogarsky, fategrating Celerity, Tmmdsivity, and Fxtralegal Sanction
Threats into a Model of General Deterrence. Theory und Evidence, Criminclegy, 39(4) (2001)
{“[Plunishment certainly is far more consistently found o deter erims (han punishment
severity....”).
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found in the Sarbanes-Oxley Act of 2002 9 The study suggests that changing the statutory
maximum penally {or mail and wire fraud convictions from five years to twenly years in prison
had littie significant impact on individuals’ sentences. For instance, in 2001 and 2002, the
median sentences for fraud were ten months and eight months in prison, respectively. Since the
passage of Sarbanes-Oxley, the median sentence has fluctuated between six and twelve months
in prison and currently stands at tcn months. While a more sjgnificant increase was seen with
regard to the mean sentence for mail and wire fraud following the passage ol Sarbanes-Uxiey,
this was likely not the result of increases to the statutory maximum. Rather, [ hypothesize that
much of the increase in the mean seniences is attributable to a skewing effect resulting from a
handful of defendants who engaged in large trauds and who received enormous sentences.

The resulls of this research indicate that focus on inereasing slatulory maximums in an cffort to
significantly increase the punishment for specific offenses is often ineffective. As discussed
more fully in my article, this is due, at least in part, to the utilization of such new criminal
statutes and enhanced sentencing provisions by prosecutors during plea bargaining. Often,
instead of using these new tools to secure increased sentences, as intended by the legislature,
prosecutors use such provisions to create significant and powerful incentives for defendants to
accept plea oflers. The rosult is that those defendants who proceed 1o trial risk [acing the [ull
force of the new provisions, even when such punishment is disproportionate to their harm, while
those defendants who accept the government’s advances recelve deals thal carry sentences much
unchanged by the new legislative enactments.

Even the United State Supreme Court has recognized the role of increased statutory maximums
in our current criminal justice system. In fact, just last week, the majority opinion in Lafler v.
Cooper cited to a Stanford Law Review article which states, | Defendants| who do take their case
to trial and lose receive longer sentences than even Congress or the prosecutor might think
appropriate, because the longer sentences exist on the books largely for bargaining purposes.”'O

Given the evidence that increasing sentencing severity is often ineffective at deterring criminality
generally and the cvidence that increasing statutory maximurm sentences does not translate into
signilicantly increased sentences for convicted individuals, perhaps consideration should be
given ta other mechanisms by which 1o achieve the goal of cradicating counterfeit drugs and
large-scale medical product theft.

One praposiion that is supported by rescarch in the field of criminal justice is to increase
enforcement actions against those engaging in these offenses, rather than increasing the number
of federal statutes or the length of applicable sentencing provisions. As I described previously,

¥ See Lucian k. Dervan, Plea Bargaining's Swrvival: Financial Crimes Plea Bargaining, A
Continued Triumph in a Post-Enron World, 60 OKLAHOMA LAW REVIEW 451 (2007) (Atrached).
The Sarbanes-Cxley Act of 2002 incrcased the statutory maximum punishment for from five to
twenty years in prison.

19 Missouri v. Frye, 566 U.S. (2012) (citing Barkow, Separatiorn of Powers and the Criminal
Law, 38 Stan. L. Rev. 989, 1034 92(16)).
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studies indicate that increasing the likelihood of apprehension and conviction can have a
significant deterrent effect.

In preparing for today’s hearing, I examined a list of recent major incidents of medical product
cargo theft. In case after case, the issue was not an inability to charge those responsible because
of the lack of an applicable federal statute, Further, it was not the lack of twenty-year statutory
maximum punishments that created a roadblock to adequate enforcement or proportional
punishment. Rather, in case afier case, the description of the offense ended with the statement,
“No arrests have been made,”

Further, additional mechanisms by which to advance the mission of this Subcommittee might
include requiring manufacturers and distributors of pra-retail medical products (o increase
security at storage facilities and during the transportation of these materials, [t might also be
advisable to consider ways in which pre-retail medical products might be better tracked during
manufacturc and transportation. Such a tracking system might better enable law enforcement
and the industry to identify compromised materials. Further, such a system might allow for more
accurate and swifter notification to the public when a breach has nccurred, thus empowering
consumers with information to betler protect themselves.

I commend the Subcommittee for its focus on this issue and encourage it to consider what course
of action might offer the greatest chance of success in reaching the common goal of protecting
American ¢itizens from counterfeil drugs and large-seale meadical product (hedt,

In cloging, [ would like to address one additional issue. While creating additional overlapping
foderal eriminal statutes and significantly increasing the stamtory maxinmwm penaltics for
offenses related to preseription drug offenses may not result in greater deterrence of potential
offenders or significantly increase sentences for those convicted, such legislation will perpetuate
the phonomenon of overcriminalization and with it the continued deterioration of our
constitutionally protected right to trial by jury.

Today, almost 97% of criminal cases in the federal system are resolved through a plea of guilty.
As the number, breadth, and seatencing scverity of foderal eriminal statutes continue (o incresse
through overcriminalization, prosecutors gain increased ability to create overwhelming
incentives for defendants to waive their constitutional right to a trial by jury and plead guiltv. As
my research has shown, a symbiotic relationship exisls between overeriminalization and plea
bargaining. This relaticnship has lead us to cur current state and created an environment in
which we have jeopardized the accuracy of our criminal justice system in favor of speed and
convenience. * In my most recent ariicle, writlen in colluboration with Dr. Vanessu Fdkins
{Assistant Professor, Department of Psychology, Florida Institute of Technology), we discovered
that more than half of innocent defendants will falsely admit guilt in return for a perceived
benefit.” As overeriminalization continues to create the incentives that make plea bargaining so

I See Lucian E. Dervan, Over-Criminalization 2.0: The Role of Plea Bargaining, 7 Tun
JOURNAL OF Law, ECONOMICS, AND POLICY 645 (2011) (Aftached).
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prevalent and powerful, we must ask ourselves as a country what constitutional price is being
paid when, even though we acl with good and noble intentions, we ereate yel another law or
increase yet another statutory maximum where is it not absolutely necessity to achieve our goals.

Thank vou for the opportunity to testify today. I welcome any questions the Subcommittes
might have regarding my remarks.

2 See Lucian E. Dervan and Vancssa A. Rdlcins, The Innoceni Defendunt’s Dilemma: An

Innovative Empirical Study of Plea Bargaining's [nnocence Problem, Work in Progress (2012)
{Attached).
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PLEA BARGAINING’S SURVIVAL: FINANCIAL
CRIMES PLEA BARGAINING, A CONTINUED
TRIUMPH IN A POST-ENRON WORLD

LUCIAN E. DERVAN"

Introduction

Occasionally, an cvent occurs which scems to mark the beginning of a new
era, an irreversible shift in both perception and focus that changes the way we
view the past and the present. When, in October of 2001, Enron collapsed as
a resull of corporate accounting (raud, many believed just such a day had
arrived, and the quick succession of corporate scandals that followed only
served to reinforce this belief.! WorldCom, Adelphia, Symbol Technologies,
Dynegy, HealthSouth, and others combined to create a blinding image of greed

* Lucian E. Dervan is an attorney with Ford & Ilarrison in Melbourne, Florida, where
he practices in all areas of employment and labor law, including counseling and representing
government contractors, healthcare organizations, and other employers in internal and
government investigations with regard to potential criminal or other improper conduct by
employees, qui tam and other whistleblower litigation, and compliance reviews. He also
represents corporations in appeals in state and federal court. Ile was previously a law clerk for
the Honorable Phyllis A. Kravitch, United States Court of Appeals for the Eleventh Circuit, and
member of King & Spalding’s Special Matters and Government Investigations team in Atlanta,
Georgia. Mr. Dervan’s other writings include works dealing with American legal history,
United States Supreme Court decision making methodologies, internal investigations, and
criminal law.

1. See Kathleen F. Brickey, Enron’s Legacy, 8 BUFE. CRIM. L. REv. 221 (2004)
(describing the various corporate scandals following Enron); Michael A. Perino, Enron’s
Legislative Aftermath: Some Reflections on the Deterrence Aspects of the Sarbanes-Oxley Act
0f2002,76 ST.JOEN’sL.REV. 671, 671 (2002) (“Since Enron’s implosion, an astounding string
of accounting scandals have stunncd the sccurities markets.”).

451



85

452 OKLAHOMA LAW REVIEW [Vol. 60:451

and corruption that drew America into yet another war, a war on financial
crimes.”

The government wasted no time responding to growing angst amongst
investors and outrage throughout the country as thousands lost their life
savings. The President, Congress, Department of Justice (IDOJ), and United
States Sentencing Commission (Sentencing Commission) all acted to “‘get
tough” on corporate criminals.* Predominantly these government institutions
focused on two reforms aimed at restoring confidence in the American financial
system: increasing the number of criminal offenses available to prosecutors to
fight fraud and incrcasing the prison scntences for those convicted. With these
new tools, the government assured America that enforcement would increase
and punishments would grow steadily more severe. So convincing were such
proclamalions, some in (he legal community actually became concerned thal
increasing enforcement and lengthening sentences would lead to decreasing
rates of plea bargaining. Seven years later, one must wonder whether all the
predictions have become reality. Itis certainly true that reforms in the shape of
statutes and policies flowed from all sectors of American government following
Enron. Butsuch ellorts mean little il the machine ol federal prosecution did not
change in response.

A review of statistics tracking government prosccutions, prison scntenccs,
and rates of plea bargaining reveals that not only has the government’s focus
on financial crimes not increased, but prison sentences for fraud have remained
stagnant. Furthermore, the fears of those who believed plea bargaining was in
jeopardy were unfounded. Plea bargaining continues to succeed in over 95%
of federal cases. Why then did the predicted revolution in financial crimes
prosccution not takce shape, and why did so much cffort dic in the trenches of
this American war? The answer, it appears, may be plea bargaining itself.

2. See President George W. Bush, Remarks at the Presentation of the Malcolm Baldrige
National Quality Awards, 1 PUB. PAPERS 356 (Mar. 7, 2002), available ar http://frwebgate.
access.gpo.gov/egi-bin/getpage.cgi?dbname=2002_public_papers_voll _misc&age=356
position=all.

You know, we’re passing (hrough extraordinary limes here in America. We
fight a war—a real war—to protect our homeland by bringing terrorists to
justice. . ..

America is [also] ushering in a responsibility era, a culture regaining a sense
of personal responsibility, where each of us understands we’re responsible for the
decisions we make in life. And this new culture must include a renewed sense of
corporate responsibility.

Id. at 358.

3. Stephanos Bibas, White-Collar Plea Bargaining and Sentencing After Bovker, 47 WM.
& MARY [L.REV. 721, 721 (2005) (“As the media exposed ever more corporate corruption and
shady dealing, lawinakers competed to prove their toughness on crime by raising sentences.”).
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‘While prosecutors could have chosen to use new statutes and amendments to
the United States Sentencing Guidelines (Sentencing Guidelines) passed in the
wake of Enron to increase prosecutions and sentences, they did not. Instead,
prosecutors are using their new tools to encourage defendants to accept plea
agreements that include sentences similar to those offered before 2001, while
simultaneously threatening to use these same powers to secure astounding
sentences if defendants force a trial. The result is that the promises of post-
Enron reforms aimed at financial criminals were unfulfilled and served only to
reinforce plea bargaining’s triumph.

Part I of this articlc cxamincs the changes implemented by the government
following the corporate scandals of 2001, many of which were directed at all
manner of financial crimes, not just catastrophic corporate fraud. Part II
discusses (he proclamations made by the government regarding the success ol
the war on financial crimes and the predictions by the public, scholars, and the
defense bar regarding the impact of post-Enron reforms. Part III analyzes
Sentencing Commission statistics from 1995 through 2006 and reveals that
since Enron, the government’s focus on financial crimes has actually decreased,
prison sentences for those convicled ol fraud have remained sltagnant, and (he
percentage of federal cases resulting in plea agreements has remained above
94.5%. Finally, Part IV postulatcs that, aftcr all the government did in responsc
to corporate accounting scandals, little has actually changed because
prosecutors are using post-Enron reforms to encourage defendants to enter into
plea agreements.

I A Quick Road io the Front

On July 9, 2002, President Bush created the Corporate Fraud Task Force, an
organization of government agencies formed to “investigate and prosecute
significant financial crimes, recover the proceeds of such crimes, and ensure
just and effective punishment of those who perpetrate financial crimes.™ In a
speech describing the new Task Force, the President summarized the war thal
was taking place on Wall Street and in board rooms across the country.

Today, by executive order, I create a new Corporate Fraud Task
Force, headed by the Depuly Auorney General, which will target
major accounting fraud and other criminal activity in corporate
finance. The task force will function as a financial crimes SWAT

4. Exec.OrderNo.13,271,3 C.F.R. 245 (2003), reprinted as amended in 28 1].S.C. § 509
(Supp. 1V 2004).
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team, overseeing the investigation of corporate abusers and bringing
them to account.’

This new financial SWAT team was only the beginning of a campaign of
reforms aimed at increased prosecutions and sentences. While particular
reforms, such as the creation of the Corporate Fraud T'ask Force itself, focused
exclusively on catastrophic corporate fraud, many of the changes impacted
financial crimes and fraud more generally. By implementing broad reforms
alongside more targeted initiatives, the government took aim at all manner of
economic wrongdoing in an effort to “win the war” on financial crimes.®

A. Congress

As one scholar aptly stated of Congress’s reaction to Lnron and other
corporate scandals, “Congress got in a tizzy over the crime du jour.”” The
result of (his [rantic elforl was (he Sarbanes-Oxley Act ol 2002 (SOX).?

5. President George W. Bush, Remarks on Corporate Responsibility in New York City,
2 PUB.PAPERS 1194, 1196 (July 9, 2002), available at hitp://frwebgate.access.gpo.gov/cgi-bin/
getpage.cgiZposition=all&page=1196&dbname=2002_public_papers_vol2_misc.

6. See Leller from Eric H. Jaso, Counselor (o the Assistanl A’y Gen., o Diana E.
Murphy, 11.S. Sentencing Comm’n Chair (Dec. 18, 2002), reprinted in 15 FED. SENT G REP.
278, 278 (2003) |hereinatter December Letter from Eric H. Jaso| (discussing proposed
amendments to the Sentencing Guidelines).

As we [the DOIJ] have stated consistently, we believe that these penalty increases
should apply not only to the billion-dollar cases that have dominated the news
headlines in recent months, but also to the many so-called “lower-loss” criminal
fraud cases that make up the bulk of federal prosecutions across the country. In
addition lo the WorldComs and Enrons, the Department prosecules many smaller-
scale frauds around the country that, while evidently less newsworthy, nonetheless
constitute heart-rending calamities for their victims. Congress did not intend to
ignore such cases and reserve severe punishment only for those whose illegal
deeds make the front page.
Id.

7. Frank O. Bowman, III, Pour Encourager Les Autres?: The Curious History and
Distressing Implications of the Criminal Provisions of the Sarbanes-Oxley Act and the
Sentencing Guidelines Amendments that Followed, 1 OHIO ST. J. CRIM. L. 373, 435 (2004).

8. Sarbanes-Oxley Actof 2002, Pub. I.. No. 107-204, 116 Stat. 745 (codified as amended
in scattered sections of 15 & 18 U.S.C.); see also Perino, supra note 1, at 672 (“|SOX| moved
with [lightning] speed through the legislature and only seemed to pick up momentum with the
revelation of each new accounting restatement.”).

President Bush signed SOX into law on July 30, 2002. See President George W. Busl,
Remarks on Signing the Sarbanes-Oxley Act of 2002, 2 PUB. PAPCRS 1319, 1319 (July 30,
2002), available athttp://frwebgate.access.gpo.gov/cgi-bin/getpage.cgi?dbname=2002_public_
papers_vol2 misc&page=1319&posilion=all. The lhree titles mostrelevant Lo prosecution and
punishment of financial crimes are Titles VII, IX, and XTI of SOX. Title VII created new
obstruction of justice statutes, protected employees who reported criminal conduct up the
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Heralded by President Bush as one of “the most far-reaching reforms of
American business practices since the time of Franklin Delano Roosevelt,” the
law sought to restore investor confidence through sweeping changes to
corporate structure and criminal statutes.’

As described by the DOJ, SOX contains provisions that reached white-collar
crime on all levels, not just the small class of corporate malfeasance thatignited
the rush to reform.

Central to [SOX] were substantial increases in the statutory
penalties for the crimes most commonly charged by federal
prosecutors in corporate fraud and obstruction-of-justice cases (so-
called “white collar” crimmes); [SOX] included specific and general
directives to the United States Sentencing Commission to
implement amendments to the sentencing guidelines responsive to
these changes, and provided emergency amendment authority to
underscore the urgency of taking prompt and substantive action.

By crcating new laws and amending old fraud provisions, SOX took aim at all
financial crimes in an effort to increase prosecutions and prison sentences for
an enormous class of defendants, not just the limited number of officers and
directors involved in the major scandals of the day.

SOX’s first sweeping reform was to impose a fourfold increase in the
maximum punishments for mail and wire fraud."' Prior to SOX, the maximum
penalty for these commonly charged fraud statutes was five years. Under the
revised statute, the maximum penalty skyrocketed to twenty years.'? Similarly,
SOX also increased the maximum penalty for attempt and conspiracy to
defraud to twenty years.”® Finally, SOX created the first criminal code

ladder, and created a l'itle 18 Securities and Exchange commission offense. 'litle IX enhanced
punishments for already existing crimes, created new criminal statutes, and directed the
Sentencing Commission to amend the Sentencing Guidelines to reflect the seriousness of the
crimes addressed in the legislation. Title XI also addressed obstruction of justice and retaliation
by employcrs. See generally Sarbancs-Oxley Act of 2002.

9. Bush, supra note 8, at 1319.

10. December Leller [tom Eric H. Jaso, supra nole 6, al 278.

11. See 18 U.S.C. §§ 1341, 1343 (2006) (imposing criminal penalties for mail and wire
fraud); see also Kathleen I. Brickey, From Enron to WorldCom and Beyond: Life and Crime
After Sarbanes-Oxley, 81 WasH. U. L.Q. 357, 378-79 (2003) (comparing pre-SOX and post-
SOX penalties for fraud).

12. See 18 U.S.C. §§ 1341, 1343; see also Perino, supra note 1, at 672 (“In addition to
creating new crimes, [SOX] beefs up the penalties for certain existing crimes. Maximum
penalties for mail and wire fraud are increased from five to twenty years.”).

13. See 18 U.S.C. § 1349 (delining punishment [or allempls and conspiracies (o commil
criminal fraud offenses). SOX mandates:

Any person who attempts or conspires to commit any offense under this chapter
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provision for securities fraud. Mimicking the language used in the wire and
mail fraud statutes, the securities provision created an offense for knowingly
executing a scheme or artifice to defraud any person in connection with any
security or in the purchase or sale of any security.’> Perhaps believing a twenty
year sentence for an offense so closely linked with the ongoing scandals
unsuitable, SOX prescribed a maximum sentence of twenty-five years for this
crime.'® For prosecutors, SOX offered new tools to fight fraud inside and
outside of corporate America and signaled that so-called white-collar criminals
would no longer enjoy preferential treatment in a criminal justice system that
had been wildly increasing sentencces for varying types of offenscs for over a
decade.

B. Depariment of Justice

Similar to Congress, the DOJ did not limit its reforms after Inron to
catastrophic corporate fraud, though reforms such as the creation of the
Corporate Fraud Task Force were cerlainly specifically directed al this area.
Rather, many of the DOJI’s most important new policies affected defendants
throughout the federal system.

The first significant reform came in response to the PROTECT Act and the
Feeney Amendment in 2003."” The Feeney Amendment prohibited federal
Jjudges from making downward departures during sentencing for any reason
other than those specifically enumerated in the Sentencing Guidelines.”

shall be subject to the same penaltics as those prescribed for the offense, the
commission of which was the object of the attempt of conspiracy.

Id.

14. See 18 U.S.C. § 1348; see also Brickey, supra note 1, at 231 (“[SOX] adds the first
securities fraud crime to be codified in the federal criminal code . . ..”).

15. See 18 U.S.C. § 1348.

16. See id.

17. See Prosecution Remedies and Other Tools to End the Exploitation of Children Today
(PROTECT) Act, Pub. L. No. 108-21, 117 Stat. 650 (codificd as amended in scattered sections
of 18,21,28 & 42U.S.C.).

18. PROTECT Act § 401(b)(1). The Department ol Juslice reilerated (his policy in ils
September 22, 2003, memorandum regarding plea bhargaining and charging decisions. See
Memorandum from Attorney General John Ashcrott to All Federal Prosecutors (Sept. 22, 2003),
reprinted in 16 FED. SENT’G REP. 129, 132 (2003) [hereinafter September Memorandum]
(regarding the Department of Justice policy concerning charging criminal offenses, disposition
of charges and sentencing) (“Accordingly, federal prosecutors must not request or accede to a
downward departurc except in the limited circumstances specificd in this memorandum and
with authorization from an Assistant Attorney General, United States Attorney, or designated
supervisory allorney.”); see also Marc L. Miller, Domination & Dissatisfaction: Prosecutors
as Sentencers, 56 STAN. 1.. RRV. 1211, 1248 (2004) (“The Feeney Amendment, as enacted in
the PROTECT Act, revealed deep Congressional dissatistaction with the operation of the
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Furthermore, the amendment required that when such departures were made,
the departing judge had to place the reasons for the decision in writing."” On
July 28, 2003, the DOJ clarified its support for the Feeney Amendment’s
restrictions on judicial discretion and instructed federal prosecutors regarding
new procedures which would be implemented to ensure compliance.” The
memorandumrequired prosecutors to vigorously oppose court actions that were
inconsistent with the goals of the Feeney Amendment and to report federal
judges who violated the Amendment’s prohibitions.”® The goal of the
Department’s memorandum was, in essence, to further restrict a defendant’s
ability to reecive departures and, thus, increase prison scntences.”

The second major reform came on September 22, 2003, when Attorney
General John Ashcroft issued a memoranduin to all United States Attorneys
clarifying (he government’s position on plea bargaining and (he charging ol
criminal offenses.

It is the policy of the Department of Justice that, in all federal
criminal cases, (ederal proseculors must charge and pursue (hie most
serious, readily provable offense or offenses that are supported by
the facts of the case . . . . The most serious offense or offenses are
those that generate the most substantial sentence under the
Sentencing Guidelines, unless a mandatory minimum sentence or
count requiring a consecutive sentence would generate a longer
sentence.”

federal guidelines system it had created.”).

19. PROTECT Act § 401(c)(1); see also Joy Anne Boyd, Commentary, Power, Policy, and
Practice: The Department of Justice’s Plea Bargain Policy as Applied to the Federal
Prosecutor’s Power Under the United States Sentencing Guidelines, 56 ATA.T..REV. 591, 602
(2004) (“I'he practical effect of this portion of the Feeney Amendment is to drastically reduce
the opportunity for federal defendants to obtain more lenient sentences.”).

20. See Memorandum from Attorney General John Ashcroft to All Federal Prosecutors
(July 28, 2003), reprinted in 15 FED. SENT’G REP. 375 (2003) [hereinafter July Memoranduin]
(regarding the Feency Amendment to the PROTECT Act); see also Miller, supra note 18, at
1246 (“The Act directed the Department to adopt policies that discourage downward departures
and encourage appeals of downward departlures.”).

21. See Miller, supra note 18, at 1255.

22. See Stephanos Bibas, The Feeney Amendment and the Continuing Rise of Prosecutorial
Powerto Plea Bargain, 94 J. CRIM. L. & CRIMINOLOGY 295, 308 (2004) (“The politics of being
tough on crime trumps the [Sentencing] Commission’s technocratic expertise. The obvious
result is more rules and fewer unilateral judicial departures. The less obvious result is a transfer
of even morce plea-bargaining power from judges to prosccutors, resulting in higher sentences
on prosecutors’ terms.”).

23. Seplember Memorandum, supra nole 18, al 130 (regarding the Department of Justice
policy concerning charging criminal offenses, disposition of charges, and sentencing).

The government’s aversion to charge bargaining and fact bargaining was revealed in the
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The memorandum dictated that prosecutors stop offering reduced sentences in
return for plea agreements if such deals excluded areadily provable offense for
which the sentence was greater.”* While many United States Attorney’s Offices
disputed the claim that this policy was not already in place, the reality of the
plea bargaining machine before this memorandum was issued necessitated
charge bargaining thatled to areduction in sentence.” If this were not the case,
little incentive would have existed to encourage defendants to accept the
government’s offer.® Once again, through DOJ policy memoranda, the
government implemented reforms aimed at increasing the average sentence of
everyone in the criminal system, including financial criminals.

July Memorandum from Attorney General Ashcroft regarding the Feeney Amendment, though
this aversion was not discussed in as extensive detail as it was in the subsequent September
Memorandum.
Similarly, in negotiating plea agreements that address sentencing issues, federal
prosecutors may not “fact bargain,” or be party to any plea agreement that results
in the sentencing court having less than a full understanding of all readily provable
facts relevant (o senlencing. Nor may prosecutors reach agreements about
Sentencing Guidelines factors that are not fully consistent with the readily
provable tacts.
July Memorandum, supra note 20, at 376 (regarding the Feeney Amendment to the PROTECT
Act).
24. See Miller, supra note 18, at 1254 (“The memorandum includes fierce language
mandating charges and limiting various kinds of plea bargains, subject only to ‘certain limited
exceptions.””); see also Boyd, supra note 19 (discussing the September Memorandum).
25. Mary Patrice Brown & Stevan E. Bunnell, Negotiating Justice: Prosecutorial
Perspectives on Federal Plea Bargaining in the District of Columbia, 43 AM. CRIM. .. REV.
1063, 1077 (20006) (“Although there are some limited exceptions to this ‘no charge bargaining’
policy, the duty to charge ‘the most serious, readily provable offense(s)’ impacts the kind of
plea offers an [ Assistant United States Attorney] may make or what counter-offers an [Assistant
United States Attorney] may accept.” (footnotes omitted)); Miller, supra note 18, at 1256 (“It
is striking that in 2003, after fifteen years of directing line prosecutors to make consistent, fully
revealed and tough judgments, the Attorney General would think it necessary to again forbid
concealmenl of [acts, acl bargains, and agreements ‘not fully consistent with the readily
provable facts.””).
26. Albert W. Alschuler, The Changing Plea Bargaining Debate, 69 CAL.L.REV. 652, 657
(1981).
Plea negotiation works . . . only because defendants have heen led to believe that
their bargains are in fact bargains. If this belief is erroneous, it seems likely that
the defendants have been deluded into sacrificing their constitutional rights for
nothing. Unless the advocates of plea bargaining contend that defendants should
be misled, they apparently must defend the proposition that these delendanlts’
pleas should make some difference in their sentences.

Id. (footnotes omitted).
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C. United States Sentencing Commission

The final piece of the revolution regarding financial crimes came from the
Sentencing Commission. Demands to increase sentences for financial crimes,
however, predated the calamities of 2001. Responding to pressures that had
begun in the mid-1990s—and shortly before Enron’s collapse—the Sentencing
Commission adopted significant changes to the Sentencing Guidelines with the
implementation of the 2001 Economic Crime Package.”” The reform package,
which included consolidating fraud guidelines, amending loss tables, and
modifying various other provisions, focused on significantly raising the
sentencing ranges for mid-level and high-level fraud.”® While the government
seemed satisfied with these amendments at the time of their passage, the DOJ
cxpresscd concern that defendants charged with low-Ievel fraud would not also
face steeper sentences.”’ The government did not have to wait long to correct
this perceived oversight.

The ink had barely dried on the 2001 Economic Crime Package when (he
Enron scandal revealed itself.** Tn an approach quite opposite to the six years

27. For a thorough examinalion of the 2001 Economic Crime Package, see Frank O.
Bowman, TI1, The 2001 Federal Economic Crime Sentencing Reforms: An Analysis and
Legislative History, 35 IND. L. REV. 5, 7 (2001) |hereinatter Bowman, Sentencing Reforms|
(“These measures, known collectively as the ‘economic crime package,” were the culmination
of some six years of consultation and debate by the Sentencing Commission, the defense bar,
the Justice Department, probation officers, the Criminal Law Committee of the U.S. Judicial
Confcrence (CLC), and the occasional academic commentator.”); Frank O. Bowman, 11, The
Sarbanes-Oxley Act and What Came After, 15 FED. SENT’GREP.231,231-32 (2003) [hereinafter
Bowman, Sarbanes-Oxley Act] (“A year belore (he corporale scandals o 2002, (he Senlencing
Commission passed the so-called Economic Crime Package, a set of guidelines amendments
effective in November 2001 that completely overhauled the sentencing ot economic crime
offenses. This package was the product of more than five years of careful study, consultation,
and negotiation among the Commission, judges, probation officers, defense counsel, and the
Department of Justice.”).

28. Bowman, supranote 7, at 389 (“The practical result was to slightly lower the sentences
of some classes of low-loss offenders, while raising significantly the sentences of most mid- to
high-loss ollenders.”).

29. See l.etter from Eric H. Jaso, Counselor to the Assistant Att’y Gen., to Diana E.
Murphy, U.S. Sentencing Comm’n Chair (Oct. 1, 2002), reprinted in 15 FED. SENT’ GREP. 270,
271 (2003) [hereinafter October Letter from Eric H. Jaso] (“[W]e remain concerned that the
November 2001 amendments, which decreased sentences for lower-loss offenses, in particular
for those offenders responsible for losses under $70,000, will have a widespread detrimental
affect [on] our ability to punish, and, as a result, to deter, such crimes.”); see also Bowman,
supranote 7, at 412 (“In June 2002, the Department had pronounced itself happy with the 2001
Economic Crime Package, saving only its sentences [or low-loss offenders.”).

30. See Bowman, supra note 7, at 392 (“On December 2, 2001, barely a month after the
new econoinic crime guideline amendiments became ettective, the Enron Corporation filed the
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of painstaking work that had gone into crafting measured and calculated
reforms for the 2001 Economic Crime Package, the government’s reaction to
the new barrage of corporate scandals came in a blurred rush as Washington
institutions fought for center stage.”® As the dust settled, Sarbanes-Oxley
emerged. While SOX is perhaps best known for the creation of new statutes
and the amendment of statutory sentencing maximums, the law’s more
important legacy is its direction to the Sentencing Cominission to review and
amend the Guidelines within 180 days to “reflect the serious nature of the
offenses and penalties set forth in [the] Act.”*> The message was clear,
Congress had incrcased sentences for fraud by four times and cxpected the
Sentencing Commission to make a similar demonstration of its commitment to
increasing punishments for financial criminals.

By October 2002, the DOJ was calling on the Sentencing Cominission (0
respond to the directions of SOX by increasing the applicable base offense level
for all fraud defendants from six points to seven points.** The goal of the
proposal was to correct the 2001 Lconomic Crime Package’s lenient treatment
of low-loss fraud and to increase both the number of defendants serving prison
time and (he length ol such sentences.* ‘I'his seemns a strange [ocus [or the DOJ
given that the country was reacting to crimes involving hundreds of millions of
dollars. For the DOJ, however, Enron created an opportunity to group all
financial crimes together and force reforms that touched all levels of fraud. The
Sentencing Commission responded to the pressure and implemented the
requested change, though it limited the increase in base offense level to
defendants convicted of an offense carrying 2 maximum sentence of twenty

largest bankrupley petition in U.S. hislory.”); Bowman, Sarbanes-Oxley Act, supranole 27, al
232 (“[W]hen corporate scandal began dominating the news in early 2002, the Sentencing
Commission was ahead of the curve.”).

31. See Bowman, supra note 7, at 404 (“[IJu the weeks prior to Sarbanes-Oxley’s
enactment, a bidding war broke out between the ITouse and Senate in which each chamber vied
for the honor of raising statutory maximum sentences for fraud-related crimes the farthest.
During the reconciliation process, the conferces simply accepted whichever figure was
highest.”).

32. See Mary Kreiner Ramirez, Just in Crime: Guiding Economic Crime Reform After the
Sarbanes-Oxley Act 0f 2002, 34 1.0v.UJ.CHILT..J. 359, 386 (2003); see also Sarbanes-Oxley Act
of 2002 § 905, 28 U.S.C. § 994 (Supp. IV 2004).

33. See October Letter from Eric H. Jaso, supra note 29, at 270 (discussing proposed
amendments).

34. Seeid. at271 (“We suggest . . . that the Commission modify the fraud loss table . . . in
a manner that will ensurc that incarceration is the rule, rather than the cxception, in cascs
involving losses up to $120,000. Our proposal is that the table be revised such that probationary
senlences are reserved [or (ruly minor offenders.”); see also Bowman, supra nole 7, al 416
(“[Bly raising the base offense level and changing the low end of the loss table, the Department
sought to increase the number of defendants required to serve prison time.”).
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years or more.” Since SOX had increased the maximum sentence for the most
commonly charged fraud provisions to twenty years, the Guideline’s reform
impacted almost every financial crimes case.** Commenting on the increase,
Frank Bowman, a noted academic who has published voluminously on the
subject of the Guidelines and who has previously served as Special Counsel to
the Sentencing Commission, described the significance of the one point change
in the loss table.

[TThough a one-base-offense-level increase may seem insignificant,
it actually has profound effects on thousands of individual
defendants. It bumps up the sentencing range of every federal fraud
delendant by one level, (hus increasing the minimum guideline
sentence of defendants subject to imprisonment by roughly ten
pereent. Even more importantly, itlimits judicial choice of sentence
type in four out of ten fraud cases prosecuted in federal court.”’

Thus, while SOX led to numerous changes in the Sentencing Guidelines for
catastrophic financial crimes, its morc rcsounding impact was to crcatc an
atmosphere in which the DOJ could compel the Sentencing Commission to
increase sentences for fraud generally.®

The reform of financial crimes enforcement had come to fruition and the
tools to fight this war had heen made availahle by the President, Congress, the

35. See Bowman, supra note 7, at 432 (“Faced with the prospect that a Justice Department
appeal to Congress would receive support not only from Republicans but also from a prominent
Judiciary Committee Democrat [ Senator Biden], the Commission voted for a broad-based, albeit
small and curiously structured, sentence increase.”).

36. See U.S.SENTENCING COMM’N, FINALPOST-SARBANES-OXLEY AMENDMENTS (2003),
reprinted in 15 FED. SENT’G REP. 301 (2003) [hereinafter FINAT. SOX AMENDMENTS].

37. Bowman, supra note 7, at 433 (footnote omitted); see also Bowman, Sarbanes-Oxley
Act, supra note 27, at 231 (“And the apparently insignificant one-base-offense-level increase
for fraud offenders will preclude probationary, home or community confinement, or split
sentences for thousands of low-loss defendants.”).

38. See Bowman, Sarbanes-Oxley Act, supra note 27, at 231 (2003).

The Justice Department, which in June 2002 had pronounced itself happy with the
Economic Crime Package, in Oclober 2002 discovered in Sarbanes-Oxley a
mandate from Congress to the Commission to increase economic crime sentences
on both corporate bigwigs and ordinary middle and low level fraud and theft
defendants. DOIJ proposed both specific enhancements for characteristically
corporate crime, and a loss table amendment significantly increasing sentences for
every defendant sentenced under Section 2B1.1 who caused a loss greater than
$10,000.
Id. at 232-33; see also John R. Steer, The Sentencing Commission’s Implementation of
Sarbanes-Oxley, 15 FED. SENT’GREP. 263 (2003) (discussing the numerous amendments (o the
Sentencing Guidelines resulting from the passage of SOX, including more general across the
board enhancements for fraud).
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DOJ, and the Sentencing Commission. As prosecutors reviewed all they had
been given, the highest levels of government and the public itself waited
anxiously for news of the results. The expectations were clear: America wanted
news of increased prosecutions and staggering sentences.

II. From Those to Whom Much Is Given . . .

During the post-Enron reform period, few days passed without a
pronouncement from the government regarding a new corporate investigation,
avictorious financial crimes trial, or a significant fraud sentence being handed
down. From the beginning of the movement, Attorney General John Ashcroft
set the tone by proclaiming that the future would include increased focus on
financial crimes and increasingly harsh punishments for those convicted.
Shortly before SOX became final, he stated that the proposed reforms would
“make|] it clear (hat executives and companies will [ace lough penallies
including longer jail sentences for individuals.”* Deputy Attorney General
Larry Thompson, hcad of the Corporate Fraud Task Force, also reinforced the
government’s message.

[T|hese [financial] crimes are particularly pernicious and
appropriatcly the subjcct of intcnsc—and that is what they arc
getting—Ilaw enforcement focus and action. . . .

. .. Our goal is to separate the offenders from law-abiding
companies. In many cases, that separation will be physical and for
an extended term of years. My hope is that comprehensive
cnforcement cfforts will restore investor confidence in the integrity
of the market by demonstrating that financial criminals will
pay—and they will pay with more than financial penalties.*’

39. Press Release, Dep’t of Justice, Attorney General Statement on Corporate
Responsibilily and the Creation of the Corporate Fraud Task Force (July 9, 2002), available ar
http://www.usdoj.gov/opa/pr/2002/Tul/02_ag-388.htm.

40. Larry D. Thompson, Deputy Att’y Gen., A Day with Justice (Oct. 28, 2002) (transcript
available at http://www.usdoj.gov/archive/dag/speech/2002/102802daywithjustice.htm); see
also Christopher Wray, Prosecuting Corporate Crime, ECON. PERSPECTIVES, Feb. 2005, at 12,
LS, available ar http:/fusinfo.state.gov/journals/ites/0205/ijee/ijee0205.pdf (“Much has been
accomplished in the Department of Justice’s ongoing campaign against corporate fraud;
however, much remains to be done. In order to restore full public confidence in the financial
markels, contiuued strong enforcemeul will be necessary (o iucrease the level of (ransparency
of corporate conduct and of financial reporting and to strengthen the accountability of corporate
officials.”).
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Change was coming swifily, argued the government, because the public’s calls
for change had been answered through legislation and policy initiatives.

It did not take long for the government to move beyond predicting success
as a result of the government’s new war on financial crimes and to begin
proclaiming victory. Only a year after the formation of the Corporate Fraud
Task Force, the financial SWAT team’s first-year report to the President read
like a recruiting poster.

Although our task was daunting, it was not impossible. On this
one-year anniversary of the Corporate Fraud Task Force, I am
pleased to report that the Task Force has responded to the
President’s call for action with impressive results. . . .

... Since its creation, the Task Force has been involved in well
over 320 criminal investigations involving more than 500 individual
subjects. As of May 31, 2003, criminal charges were pending
against 354 dcfendants. And 250 individuals have been convicted
or pled guilty to corporate fraud charges.*

As the number of prosecutions being touted by the government swelled, public
confidence in the markets grew and the public began to cheer the government’s
harsh response to the corporate improprieties that had permeated the country.**
The government was not resigned, however, to simply discussing the
growing number of financial crimes cases being disposed of each year. Specific
examples also existed o demonstrate the success of SOX and the Sentencing
Guidelines amendments in increasing prison time. One of the most well-
publicized cascs was that of Dyncgy’s mid-level cxccutive, Jamic Olis. Olis
refused to enter into a plea agreement and was convicted in a $105 million
stock fraud scheme. Though his sentence was later reversed, the district court
initially sentenced Olis to twenty-four years and four months in prison.

Only days and weeks before in the same district, drug dealers, a
corrupt public official, a kiddie-porn collector and a six-time felon

41. CORPORATE FRAUD TASKFORCE, FIRST YEAR REPORT TO THE PRESIDENT, at iii (2003),
available ar http:/fwww.usdoj.gov/dag/cftf/first_year_report.pdf. The second such report read
much the same, proclaiming over 900 defendants had been charged within the Task Force’s first
two years. See CORPORATE FRAUD TASK FORCE, SECOND YEAR REPORT TO THE PRESIDENT,
at iii (2004) [hercinafter SECOND YEAR REPORT], available at http://www.usdoj.gov/dag/cfif/
2nd_yr_fraud_report.pdf.

42. See Tracy L. Coenen, Enron: The Good, the Bad, and the Ugly, W1s.L.J., June 7, 2006,
available at hitp://www.wislawjournal.com/archive/2006/0607/coenen-060706.html (discussing
public confidence in the markets as a result of the government’s prosecutions).
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caught possessing a gun all received less time behind bars. After
Olis was sentenced, prosecutors were quick to mount soapboxes and
proclaim that the days had ended when button-down crooks could
expect little more than a sharp rap on the knuckles.”

The government praised the case as an example of the tough new punishments
criminals faced, while the public watched with vindictive glee with memories
still fresh of all that had been lost to such villains.*

The public was not the only group soaking up the government’s claims that
the new tools granted by Congress, the DOJ, and the Sentencing Commission
were changing the face of financial crimes enforcement. Scholars also began
wriling about the reforms and the government’s claims of increasing
prosecutions. In a 2004 article regarding Enron’s legacy, one scholar wrote,
“Unprccedented marshaling of federal regulatory and law cnforcement
resources has contributed to significant criminal enforcement levels in the post-
Enron era.”* Whether in response to specific reforms enacted after Enron or
as aresult of the compilation of changes rom various government institutions,

43. John Gibeaut, Do the Crime, Serve More Time, ABA J. [-REPORT, Apr. 2, 2004,
available at Wesllaw, 3 No. 13 ABAJEREP 1; see also Carrie Johnson & Brooke A. Maslers,
Cook the Books, Get Life in Prison: Is Justice Served?, WASH. POST, Sept. 25, 2006, at Al
(describing the staggering sentences received by Bernard Ebbers and Jamie Olis). 1t should be
noted, though it will be discussed in greater detail during this article’s examination of
differentials in sentencing after plea agreements as opposed to ftrials, that Olis’s boss was
sentenced to fifteen months after pleading guilty and agreeing to testify against his subordinate.
See id.

The same type of comparison was made when Bernard Ebbers, former head of WorldCom,
reporled (o prison (o serve a wenly-five-year sentlence (hal was akin (o a life senlence [or the
sixty-five-year-old with heart ailments.

In the category of longest prison sentence, WorldCom Inc. founder Bernard J.
Ebbers recently bested the organizer of an armed robbery, the leaders of a Bronx
drug gang and the acting boss of the Gambino crime family.
Carrie Johnson & Brooke A. Masters, Paying the Price for Cooking the Books, WASH. POST
WKLY ., Oct. 2-8, 2006, at 20.

44. See SECOND YEAR REPORT, supranote 41, at3.14 (“I'ollowing a trial and guilty verdict,
on March 25, 2004, Dynegy’s [ormer Senior Director of Tax Planning/Inlernational Tax and
Vice President of Finance was sentenced to more than 24 years for his role in a corporate fraud
scheme.”); see also Geraldine Szott Moohr, Prosecutorial Power in an Adversarial System:
Lessons from Current White Collar Cases and the Inguisitorial Model, 8 BUFF. CRIM. L. REV.
165, 188 (2004) (“The effect of the increased penalties following the 2001 reform is reflected
in the sentence received by Jamie Olis, a mid-level executive at Dynegy, an energy trading
firm.”).

45. Brickey, supranote 1, at 246; see also Bowman, supra note 7, at 398-99 (“[I]n keeping
with the emphasis on moral [ailure, the list of governmental aclions proposed by the President
was headed by a call for increased enforcement of criminal laws and for ‘tough new criminal
penalties for corporate traud.’”).
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many scholars also predicted that sentences for financial criminals would
increase. Stephanos Bibas, who has written extensively about the post-Enron
period, concluded one article by stating that the Feeney Amendment would
result in fewer departures and ““a transfer of even more plea-bargaining power
from judges to prosecutors, resulting in higher sentences on prosecutors’
terms.”* In an article discussing his experiences as a member of the DOJ
Enron Task Force, John Kroger also estimated that higher sentences for a wide
range of defendants would result from post-Enron reforms.

The most important development has been in the area of criminal
punishment. As noted above, white collar crimes have historically
been punished very lightly in the United States. This scandalous
practice has come to an end. Since late 2001, Congress and the
United States Scntencing Commission have radically increascd
criminal penalties for persons convicted of white collar fraud. . . .
The United States Sentencing Commission has completely rewritten
the sentencing guidelines applicable (o [raud cases in the last several
years.*’

Such views appear to have been widely embraced and well received. Given the
statelments emanating from the DOJ and the plethora of new statutes and
Sentencing Guideline provisions available for use, however, it would have
appeared counterintuitive to argue otherwise.

While the public cheered and scholars discussed the government’s claims,
some involved in the criminal system perceived another potential impact
resulting from the government’s alleged success. People began to question
whether the new enforcementregime and sentencing structure would affect plea
bargaining. One defense attorney summarized the undercurrent of concern
when responding to the DOJT’s policy regarding charging the most rcadily
provable offense:

46. Bibas, supra uole 22, at 308. In discussing the 2001 Ecouomic Crime Package
amendments to the Sentencing Guidelines and the concurrent amendments to the Sentencing
Guidelines for money laundering, another scholar stated, “l'aken together, the amendments
should provide greater clarity to sentencing courts, uniformity in longer terms of imprisonmeut
for moderate and high levels of pecuniary harm, and specific deterrence to economic crime
offenders.” Ramirez, supra note 32, at 361.

47. John R. Kroger, Enron, Fraud, and Securities Reform: An Enron Prosecutor’s
Perspective, 76 U. CoLO. L. REV. 57, 114-15 (2005); see also Bowman, Sarbanes-Oxley Act,
supranole 27, al 232 (explaining (hat while increases in statulory maximums have lillle impacl
alone, these reforms coupled with amendments to the Sentencing Guidelines “add real years for
real defendants™).
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“Defense attorneys will recognize that the worst possible outcome
at trial is the same as any settlement offer they get from
prosecutors.” As aresult, he said, “they will be ethically mandated
to take every case to trial.” Federal courts could be overwhelmed
with cases going to trial, Wallace said, pointing to a report by the
U.S. Judicial Conference estimating that a five percent reduction in
guilty pleas would result in a 33 percent increase in trials.*®

This concern was also raised in another article regarding post-Enron sentencing
reforms in which a partner at Steptoe & Johnson LLP observed, “[i]n terms of
causing people to plead, you could make the argument that there are
disincentives to plead because the guidelines causc sentenecs to be so oncrous
[now] that nobody can get around them, so you have to go try the case.”*
Finally, in an article dedicated to Sarbanes-Oxley, the former Principal
Associate Deputy Auorney General in (he Clinton administration commented
that some helieved the DOI’s policies after Enron would simply stifle plea
bargaining in the federal system.™

Not everyone was convinced, however, that the flurry of activity after Enron
would lead to lower rates of plea bargaining. Marc Miller, in an article
discussing prosecutorial power in sentencing, questioned the legitimacy of these
concerns and predicted a wildly different result.

If many commentators who have praised the Department policies for
restricting plea bargains are correct, then they should expect a
reversal of the longstanding increase in guilly plea rates in the
federal system. The availability of open pleas (pleas that are not the
product of bargains) mcans that the guilty plca ratc may recmain
high, butif the Attorney General has put a functioning brake on the
habit of making deals defendants cannot refuse, then, other things
being equal, some decrease in the guilty plea rate should result. If
T am correct that the PROTECT Act simply increases prosecutorial
power compared to all other actors and thercfore the ability to

48. Attorney General Ashcroft Announces New Hardball Policy on Charging, Plea
Bargaining, 73 Crim. L. Rep. (BNA) 24 (2003) |hereinatter Ashcrofti Charging Policyl,
available ar hup://litigationcenter.bna.com/pic2/lit.nsf/id/BNAP-5SRPJKS ?Opendocument.

49. Robert Pack, Defense Lawyers and I'ederal Sentencing Guidelines, WASH. LAW., Oct.
2003, at 26.

50. Gary G. Grindler & Jason A. Jones, Please Step Away from the Shredder and the
“Delete” Key: §§ 802 and 1102 of the Sarbanes-Oxley Act, 41 AM. CRIM. L. REv. 67, 89
(2004) (“Skeplics, both within and oulside ol the DOJ, will no doubtargue that the policy will
have the opposite result, effectively stifling plea bargains that are often pivotal in securing the
information necessary to prosecute ‘up the chain.” 1t is too early to tell.”).
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control plea/trial differentials, the guilty plea rate will hold steady
or continue to rise.”’

Miller not only challenged the concerns of many in the defense bar regarding
the impact of post-Enron reforms, he also raised an issue at the heart of this
analysis: What has aciually changed with regard to the focus on and sentencing
of financial criminals since 20017

If one takes Miller’s statement one step further and argues that post-Enron
reforms did little more than increase prosecutorial power, are any of the
assumptions that have been made about the impact of SOX, the DOJ policies,
or the Sentencing Guidelines amendments correct? Scholars, attorneys, and
laypersons alike appear (0 have embraced (he position (hat the government’s
war on financial crimes would result and, in fact, has resulted in increased focus
on cconomic crimes and increcasingly harsh sentencces for all defendants caught
under the purview of the Sentencing Guidelines applicable to fraud. Now that
seven years have passed, the need for speculation is over and one can examine
whether the Jamie Olis’s of the world were merely a blip on (he screen of
federal enforcement or whether fundamental, broad-sweeping changes have
actually occurred.

II1. While Wars Wage Above, The Trenches Lay Silent

The Sentencing Commission makes available statistical data dating from
1995 through 2006 regarding an array of matters traceable under the Sentencing
Guidelines.” If, as has been argued, fundamental shifts have occurred in
financial crimes enforcement, such changes should be evident in the array of
data collected in these studics. Furthermore, because these statistics pre-date
the corporate scandals by several years, even a gradual shift in focus should
becoine evident over time.

51. Miller, supra note 18, al 1258.

52. The data are presented in annual reports that cover the federal fiscal year. Thus, the
2006 report includes data from October 1, 2005 through September 30, 2006. For purposes ot
this article, the year of the report will be used for both descriptive discussion and for graphing
the data.

It should also be noted that in the 2004 and 2005 reports, data were divided between pre-
and post-Blakely and pre- and post-Booker time periods, respectively. See United States v.
Booker, 543 U.S. 220 (2005); Blakely v. Washington, 542 U.S. 296 (2004). Where appropriate,
this article will combine (hese stalistics (0 creale one data point [or 2004 and one data point for
2005. Where this is not appropriate because of the nature of the data being examined, the
discussion or graph will indicate such.
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A. Has the Government’s Focus on Financial Crimes Prosecutions
Increased?

The first proposition advanced by the government following the collapse of
Enron and the ensuing rush for reform was that the government’s focus on
financial crimes has dramatically increased. The Sentencing Commission
tracks the number of prosecutions each year in two categories related to the
government’s claim. First, statistics are available for “Fraud” cases, which
include fraud and deceit and insider trading. Second, statistics are available for
“Non-Fraud Whitc Collar Cascs™ cascs, which includc embezzlement, forgery,
bribery, money laundering, and tax evasion. Below are the numbers of
prosecutions for such offenses from 1995 through 2006.%

FIGURE 1
‘T'otal Number of Kraud and Non-Kraud White Collar Cases
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What is evident from these statistics is that a major shift in the number of
fraud cases has not occurred, and a reduction has actually resulted in the
number of non-fraud white collar crime prosecutions since 2001. Itis certainly
worthy of mention that by 2003 the government did increase fraud prosccutions

53. 'The Sentencing Commission otters their federal sentencing statistics for the years 1995-
2006 online. See U.S. Sentencing Comm’n, Annual Reports and Statistical Sourcebooks,
http://www.ussc.gov/annrpts.htm (last visited Nov. 16, 2007) [hereinafter U.S. Sentencing
Comm’n Reports]. It should be noted that no data were available in 1995 for “non-fraud white
collar crime.” Furthermore, the Scntencing Commission calculated these percentages using the
total number of guideline cases per year. In certain circumstances, an insignificant number of
cases were removed [rom the dala sel because of missing primary olfense categories. For
purposes of calculating the total number of cases per year, however, this study utilizes the total
number of guideline cases for consistency.
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by 760 cases from the number of cases in 2001. This, coupled with the
subsequent decline in fraud prosecutions to a low of 6956 in 2005, only 128
more thanin 2001, does little to bolster the government’s position that financial
crimes prosecutions have become a high priority for the DOJ.

‘While the specific number of financial crimes prosecutions per year reveals
a significant gap between the government’s assertions and reality, even more
telling is an analysis of the percentage of offenders in the federal system for
whom fraud or non-fraud white collar crime was the primary offense category.™
Through an examination of these data, one can trace the DOJ’s commitment to
a particular subsct of criminal activity rclative to other crimes in a particular
year. While there are limitations to the strength of such an analysis, it does
offer a glimpse at both the resources and the commitment of the government
over lime, whether by choice or by circumstance.

FIGURE 2

Percentage of Offenders in the Federal System for Whom Fraud/White Collar
Crime was the Primary (Mfense Category
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Between 2001 and 2006, the pereentage of offenders in the federal system
for whom fraud was the primary offense category declined from 11.4% to
9.7%. Similarly, the percentage of offenders for whom non-fraud white collar
crime was the primary oflense level declined (rom 6.4% (o 4.8%. These
declines continued a trend thathad been present since 1995. While this appears
counterintuitive given the government’s statements regarding its renewed focus
on financial crimes following Enron and similar corporate scandals, it appears
that the bulk of federal enforcement resources have been placed elsewhere.

4. Id
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‘While many might assume that an increased focus on terrorism or drug cases
may have resulted in this down-swing, the actual culprit is inunigration cases.
The percentage of offenders for whom an immigration violation was the
primary offense category grew from 8.3% in 1995 to 24.5% in 2006.

It is difficult to know whether the increase in immigration cases represents
a true focus of the federal government to the detriment of the war on financial
crimes because immigration cases are often disposed of quickly through fast
track systems. Therefore, it is worth examining the percentage of federal
defendants for whom the primary offense category was fraud or non-fraud
whitc collar crime from 1995 through 2006 when immigration cascs arc
removed from the calculations.”

T'IGURE 3

Percentage ol Offenders in the Federal System for Whom Fraud/VY hite
Collar Crime was the Primary Offense Category
(Excluding Immigration Cases)
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These figures indicate that even when immigration cases are removed from
the data scts, the government’s focus on federal prosccution of financial crimes
as compared with other offense categories has diminished since 1995, with no
increase following Enron. When compared to the previous graph, this figure
demonstrales a less abrupt decrease. Bul, 1l also lends further support for the
position that the DOI has not, as it claimed, increased fraud prosecutions.
Based on these data, it appears that the government’s new era in financial
crimes enforcement has not materialized. Rather, perhaps it is more accurate

55. Id
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to state that there is a perception that enforcement has increased because the
governinent has focused its efforts on a few high profile corporate scandals.

B. Have Sentences for Financial Crimes Increased?

With ever-increasing demands on the DOJ in various areas of federal
criminal law enforcement, it may seem irrelevant to some that the DOJ has not
increased the number of financial crimes cases since Enron. For those who
embrace such an argument, perhaps there is a belief that increasing sentences
resulting from the 2001 Economic Crime Package, SOX, DOJ policies, and
subsequent Sentencing Guidelines amendments for fraud are sufficient to reign
in those who perpetrate such offenses. As we have seen, however, predictions
regarding the impact of post-Enron reforms and government claims of success
do not nccessarily cquate into truc change. It is nccessary, therefore, to
examine average and mean sentences of individuals convicted of fraud. Below
is a graph demonstrating the mean and medium length of sentences for
individuals with fraud as (heir primary offense category.*

FIGURE 4

Mean and Median [.ength of Sentence for Individuals With I'raud
as the Primary Offense Category
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56. Id. Figure 4 includes specific information for pre- and post-Blakely 2004 and pre-
Booker 2005. Furthermore, data were only available from 1996 forward for average and mean
sentences.
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Again, the results are surprising. Where are the “radical increases” predicted
by some as a result of SOX and the amendments to the Sentencing
Guidelines?” In 2001, the average sentence for fraud was fourteen months, a
0.8 month increase from the year before. With the exception of one year, the
average sentence then climbed slightly towards, but never reached, fifteen
months until post-Booker2005.”® Remembering that the 2001 Economic Crime
Package did not go into effect until November 2001 and would not have had an
impact on sentencing until 2002, it appears that both the sweeping Sentencing
Guidelines amendments made shortly before Enron and all of the post-Enron
rcforms from Congress, the DOJ, and the Scntencing Commission combined to
increase sentences for economic crimes by less than one month in the years
shortly after Enron.”® When median sentences are examined, an even more
significanl trend appears. In 2001, before the impact of the 2001 Economic
Crime Package or post-Enron reforms were realized, the median sentence for
fraud increased to ten months for the first time since the Sentencing
Commission began tracking this information. I'ollowing this brief spike, the
median returned to eight months in 2002. Two years later, in the midst of the
government’s war on linancial crimes, median sentences fell again 0 six
months. An average defendant convicted of fraud, therefore, actually fared
better following Enron and the subscquent reforms. Furthermore, that the
median sentence decreased after 2001 may indicate that any increase in mean
sentences resulted from only a select few staggering sentences in some of the
more publicized catastrophic fraud cases.

It must be noted that beginning with post-Booker 2005, a clear upward trend
begins to appear in the data, indicating that sentences for fraud are on the way
up. To attribute this to reforms implemented ycars before and which were
apparently ineffective for the first four years of the war on financial crimes,
however, seems to ignore the more likely cause of this recent increase in
sentence length. If one examines the data over time, it appears that the
Supreme Court’s decision in Booker had a much more significant and
immediatc impact on scntences than all of the post-Enron reforms combinced.
Apparently, Congress missed its mark by passing SOX and encouraging
amendments to the sentencing guidelines, when all that was really necessary to
meel their goals was (0 remove (he mandatory nature ol the senlencing

57. See Kroger, supra note 47, at 114-15.

58. The graphs in this article discussing the length of sentences and plea bargaining rates
inctude pre- and post-Blakely and pre- and post-Booker data points.

59. See Bowman, Sarbanes-Oxley Act, supra note 27, at 232 (stating that the Economic
Crime Package wenl into effect in November 2001). The mean sentence for fraud for 2002
throngh pre-Booker 2005 was 14.84 months, a .84 month increase over the average sentence
in 2001. See supra Figure 4.
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guidelines. While it is still too early to make definitive conclusions about the
impact of the Supreme Court’s decision in Booker, it appears that making the
sentencing guidelines advisory may be resulting in increasingly severe
sentences. Regardless, and for purposes of this study, the increase in the length
of sentences following the Supreme Court’s actions in 2005 does not seem to
cloud the more relevant determination that no “radical increases” in prison
sentences resulted from the reforms implemented in response to Enron and
other corporate scandals.

Looking more closely at what the DOJ itself described as the most
commonly charged offenses for financial crimes, wirc and mail fraud, onc secs
a slightly improved result.’

T'IGURE 5

Mcan Sentence for Offenders with Mail or Wire Fraud as the Primary Offensc
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While data beyond 2003 arc not available for thesc specific offenscs, in the
two years after nron, only the mean sentence for mail fraud increased. Mail
fraud sentences increased between 2001 and 2003 by more than ten percent.

60. See December Letter from Eric H. Jaso, supra note 6, at 278 (“Central to [SOX] were
substantial increases in the statutory penaltics for the crimes most commonly charged by federal
prosecutors in corporate fraud and obstruction-of-justice cases (so-called ‘white collar’
crimes).”); see also Perino, supra nole 1, at 684 (“In addition (o crealing new crimes, [SOX]
heefs np the penalties for certain existing crimes. Maximum penalties for mail and wire fraud
are increased from five to twenty years.”).
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Though these data are sparse, it does allow for some initial observations. Recall
that Frank Bowen predicted that “though a one-base-otfense-level increase [to
section 2B1.1 of the Sentencing Guidelines] may seem insignificant, it actually
has profound effects on thousands of individual defendants. It bumps up the
sentencing range of every federal defendant by one level, thus increasing the
minimum guideline sentence of defendants subject to imprisonment by roughly
ten percent.”' It is possible, therefore, that the ten percent increase in mail
fraud sentences is a direct result of the one point increase in defendants’ base
offense levels. Curiously, if the one point increase in base offense level
affccted mail fraud, why did it not cqually impact wire fraud and all other fraud
offenses sentenced under section 2B1.1 of the Sentencing Guidelines? That
there was no ten percent increase in fraud convictions generally indicates that
perhaps some as of yet unidentfied influence was al work for mail fraud
hetween 2001 and 2003. Regardless, it must he noted that the base offense
level amendment to section 2B1.1 was but one small act in a sea of changes
following the corporate scandals beginning in 2001. If this Sentencing
Guidelines amendment is responsible for the increase in prison time for
deflendants convicled ol mail (raud, the looming question still remains: where
may the impact of all the other reforms be seen and why, even here, an impact
for financial crimes in gencral is absent.®

C. Have the Percentage of Cases Resulting in Plea Agreements Diminished?

Given that neither actual enforcement nor prison sentences for financial
crimes appear to have increased dramatically since 2001, our final question
seems already answered. Have the number of cases resulting in plea
agreements decreased as many feared?” The answer is no.

61. Bowman, supra note 7, at 433.

62. Some might argue that post-Enron reforms increased the number of defendants with
low-loss levels teceiving prison lime rather (han probalion. See supra nole 34 and
accompanying text. As defendants who receive probation are not included in the Sentencing
Commission’s sentencing statistics, such a change might lower average sentences as more
defendants with minimal prison time enter the statistical data sets. Review of the statistics
tracking the number of fraud defendants receiving probation as opposed to prison sentences,
however, reveals that the number of financial crimes defendants receiving probation has
actually increased since 2000. See U.S. Sentencing Comm’n Reports, supra note 53. In 2000,
30.8% of fraud defendants received probation, as compared with 34.8% and 32.4% in 2004 and
pre-Booker 2005 respectively. See id.

63. U.S. Sentencing Comm’n Reports, supra note 53.
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FIGURE 6

Percentage of Cases Resulting in Guilty Pleas and in Trials in Fraud Cases
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In the federal system as a wholc, plecabargaining appcars, as might have been
expected, to be thriving at well over 94.5% since 1999. While minor
fluctuations are to be expected, it is curious that, of the years in which the
Sentencing Commission has kept data, the highest rate of plea bargaining
occurred in 2002. After this spike, plea hargaining rates for each year for all
federal crimes rested comfortably between 94.5% and 96.6%. Thesce figures arc
for all federal crimes, and one might expect that the greater impact would be
seen with regard to fraud cases specifically. In examining the percentage of
plea bargaining in [raud cases, however, one does nol find a signilican( ilnpact
from post-Enron reforms.*

64. Id.
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FIGURE 7

Percentage of Cases Resulting in Guilty Pleas and in Trials
in All Cases in the Federal System
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Strikingly, the percentage of fraud cases resolved through guilty pleas
mimics the percentages for all federal criminal cases. These data tell us several
important things about the impact of post-Enron rcforms on financial crimes
plea bargaining. I'irst, any impact that may have occurred was minimal. As
with federal criminal prosecutions generally, the percentage of defendants
pleading guilty to fraud remained above 95% for every year since 1999, with
the exception of post-Booker 20035. Second, the percentage of cases resulting
in plca bargains is higher after 2001 than before, which is the opposite cffect
predicted by some in the defense bar.*® Tinally, as can be seen below, whatever
forces acted upon plea bargains in fraud cases during these years impacted the
enlire institution ol federal plea bargaining in (he same manner.

65. See Ashcroft Charging Policy, supra notc 48, at 24; Grindler & Jones, supra note 50,
at 89 (“Skeptics, both within and outside of the DOJ, will no doubt argue that the policy will
have the opposile resull, effectively slilling plea bargains thal are oflen pivolal in securing the
information necessary to prosecute ‘up the chain.” Ttis too early to tell.”); Pack, supra note 49,
at 26.
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FIGURE 8

Percentage of Cases Resulting in Guilty Pleas Instead of Trials in All Cases and
Fraud Cases in the Federal System
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This means that if any of the reforms are directly attributable to these
fluctuations, such as the spike in 2002, it would have to result from a reform
that impacted not just financial crimes but all federal crimes. Regardless, plea
bargaining remains alive and well, and the fears of those who believed the
federal criminal system was about to come crashing down have not
materialized.

Having examined the data, what must be asked is, after all that the
government did in response to corporate scandals and all that has been said
publicly about the war on financial crimes, why does it appear that little has
actually changcd? Why have financial crimes prosccutions not incrcascd
dramatically? Why are financial criminals receiving only marginally higher
sentences? The answer may be found in the institution some felt was in
jeopardy because ol post-Enron relorms: plea bargaining. Proseculors are not
using their weapons in the war on financial crimes to increase prosecutions or
prison scntences, but instcad arc using ncw statutes and the possibility of
monumental sentences as tools to encourage defendants to accept plea
agreements that include sentences similar to those offered before 2001. For
those who refuse the government’s advances, prosecutors are prepared to use
all of their new powers to secure significantly higher sentences as hoth a
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punishment for removing themselves from the plea bargaining machine and as
an example to others who might be considering the same foolish course.

IV. Plea Bargaining’s Continued Triumph
A. Plea Bargaining’s Rise

The history of plea bargaining’s growth is the history of prosecutors gaining
increased leverage to bargain. George Fisher begins his seminal work on plea
bargaining in America, Plea Bargaining’s Triumph, with a somber expression
of remorse over this machine’s rise to prominence and with a single statement
summarizing why this system in which rights are exchanged for concessions
triumphed.

There is no glory in plea bargaining. In place of a noble clasb for
truth, plca bargaining gives us a skulking truce. . . . But though its
victory merits no fanfare, plea bargaining has triumphed. . . .

The battle has been lost for some time. . .. [V]ictory goes to the
powerful.

Although plea bargaining, of course, pre-dates the American criminal justice
system, its evolution into a force that consumes over 95% of defendants in
America is a phenomenon confined predominantly to the nineteenth and
twentieth centuries.”” This rise can be attributed to various forces, but, as Fisher
states above, the increasing power of prosecutors is the pinnacle reason for plea
bargaining’s success.

06. George VFisher, Plea Bargaining’s Triumph, 109 YALEL.J. 857, 859 (2000) (emphasis
added); see also GEORGE FISHER, PLEA BARGAINING'S TRIUMPH: A HISTORY OF PLEA
BARGAINING IN AMERICA (2003) [hereinafter FISHER, [TISTORY OF PLEA BARGAINING]. For a
discussion of scholarship on plea bargaining generally and the debate over whether plea
bargaining is an appropriatc part of our criminal justice system, sce Jacqueline E. Ross,
Criminal Law and Procedure: The Entrenched Position of Plea Bargaining in United States
Legal Practice, 54 AM. J. Comp. L. (SUPPLEMENT) 717 (2006).

67. See Albert W. Alschuler, Plea Bargaining and Its History, 79 COLUM.T1..REV.1(1979)
| hereinatter Alschuler, Plea Bargaining| (discussing the evolution of pleabargaining beginning
with an examination of confessions in twelfth century England); see also Albert W. Alschuler,
Plea Bargaining and Its History, |3 LAW& SOC’YREV. 211 (1979) [hereinafter Alschuler, Plea
History] (tracing the history of plea bargaining); Jeff Palmer, Abolishing Plea Bargaining: An
End to the Same Old Song and Dance, 26 AM.J. CRIM. L. 505, 508-11 (1999) (describing plea
bargaining’s existence in early American history and its rise to prominence in more recent
hislory); Roberl E. Scott & William J. Stunlz, Plea Bargaining as Contract, 101 YALE L.J.
1909, 1912 (1992) (commenting that plea bargaining “is not some adjunct to the criminal justice
system; it iy the criminal justice system™).
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Albert Alschuler, in discussing the history of plea bargaining, draws a similar
conclusion. He states, the “history of plea negotiation || is a history of
mounting pressure for self-incrimination, and in explaining this phenomenon,
a growth in the complexity of the trial process over the past two-and-one-half
centuries seems highly relevant.”®® While Alschuler’s article focuses on the
impact of growing complexities, he alludes to the way these forces bestow
power on prosecutors managing the criminal system and willing to offer
significant incentives for those who will bypass a trial.” “When Joan of Arc
yielded to the promise of leniency that this court made,” comments Alshuler,
“she demonstrated that even saints arc sometimes unable to resist the pressures
of plea negotiation.”™

In Plea Bargaining’s Triumph, Fisher further develops the idea that as the
critninal systein becomes more complex, proseculors gain increased powers (0
offer significant incentives to defendants.”! Through analysis of plea
bargaining in Massachusetts, Fisher argues that as the criminal system becomes
more sophisticated, prosecutors gain the power to use selective charge
bargaining to offer reduced sentences for those who will negotiate.” The key
element ol this machine, ol course, is prosecutorial discretion and the ability (o
select from various criminal statutes with significantly different sentences.”

68. See Alschuler, Plea Bargaining, supranote 67, at40; see also Alschuler, Plea History,
supra note 67.

69. See Alschuler, Plea Bargaining, supranote 67,at42 (“[T]The more formal and elaborate
the trial process, the more likely it is that this process will be subverted through pressures for
sclf-incrimination.”); see alse Alschuler, Plea History, supra note 67.

70. See Alschuler, Plea Bargaining, supra note 67, at 41.

71. See FISHER, HISTORY OF PLEA BARGAINING, supra nole 66, al 23 (slaling (hat plea
bargaining is “an almost primordial instinct of the prosecutorial soul’); see also Stephanos
Bibas, Pleas’ Progress, 102 MICH. L. REv. 1024 (2004) (reviewing FISHER, HISTORY OF PLEA
BARGAINING, supra note 66); Jennifer L. Mnookin, Uncertain Bargains: The Rise of Plea
Bargaining in America, 57 STAN. L. REV. 1721 (2005) (reviewing FISHER, IIISTORY OF PLEA
BARGAINING, supra note 66).

72. FISIICR, HISTORY OF PLEA BARGAINING, supra notc 66, at 210 (“[Sentencing
Guidelines] invest prosecutors with the power, moderated only by the risk of loss at trial, to
diclate many senlences simply by choosing one sel of charges over another.”).

73. Foradiscussion of charge bargaining and its use by prosecutors, see Boyd, supra note
19, at 592 (“Not only may a prosecutor choose whether to pursue any given case, but she also
decides which charges to file.”); Brown & Bunnell, supra note 253, at 1066-67 (“Like most plea
agreements in federal or state courts, the standard D.C. federal plea agreement starts by
identifying the charges to which the defendant will plead guilty and the charges or potential
chargcs that the government in cxchange agrees not to prosccute.”); Jon J. Lambiras, White-
Collar Crime: Why the Sentencing Disparity Despite Uniform Guidelines?, 30 PEPP. L. REV.
459, 512 (2003) (“Charging decisions are a critical sentencing maller and are left solely Lo the
discretion of the prosecutor. When determining which charges to bring, prosecutors may often
choose trom more than one statutory otfense.” (footnote omitted)); Moohr, supra note 44, at
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Rather than arguing that this rise in power leveled off in the twentieth century
when the rate of plea bargaining in federal cases began to top 80%, Fisher
argues that the power to control the system and offer defendants deals has only
continued to increase. As an example, he argues that the passage of the
Sentencing Guidelines in the last decade of the twentieth century greatly
increased prosecutors’ control of the system, and therefore, increased their
ability to force defendants into plea agreements.

Before the advent of modern sentencing guidelines, both prosecutor
and judge held some power to bargain without the other’s
cooperation. . . . Today, sentencing guidelines have recast whole
chunks of the criminal code in the mold of the old Massachusells
liquor laws. By assigning a fixed and narrow penalty range to
almost cvery definable offense, sentencing  guidclines often
empower prosecutors to dictate a defendant’s sentence by
manipulating the charges. Guidelines have unsettled the old balance
of bargaining power among proseculor, judge, and delendant by
ensuring that the prosecutor, who always had the strongest interest
in plea bargaining, now has almost unilateral power to deal.”

With prosecutors in firm control of the decision-making process, Fisher
concludes that the plea bargaining machine is unlikely to fall from its
triumphant state.”

The rise in prosecutorial power to manipulate an ever more complex criminal
justice system and select from differing criminal statutes as a means of
controlling sentencing explains only half of the plea bargaining achine.
Without significant differences in the sentences available as aresult of pleading
guilty as opposed to risking trial, plea bargaining cannot contain enough of an
incentive for defendants to give up the fight™ In a 1981 article on plca

177 (“The power of the prosecutor to charge is two-fold; the power to indict or not . . . and the
power to decide what offense to charge.”).

74. TISHER, HISTORY OF PLEA BARGAINING, supra note 66, at 17; see also Boyd, supra note
19, al 591-92 (“While (he main [ocus on the Senlencing Guidelines appeared (o be narrowing
judicial discretion in sentencing, some critics argued that the Sentencing Guidelines merely
shitted the federal judges’ discretionary power to federal prosecutors.”); Miller, supra note 18,
at 1252 (“The overwhelming and dominant fact of the federal sentencing system, beyond the
Commission and the guidelines and mandatory penalties, is the virtually absolute power the
system has given prosecutors over federal prosecution and sentencing.”).

75. See FISIIER, HISTORY OT PLEA BARGAINING, supra note 66, at 230 (“[P]lea bargaining
grew so entrenched in the halls of power that today, though its patrons may divide its spoils in
different ways, il can grow no more. For plea bargaining has won.”).

76. Stephanos Bibas, Bringing Moral Values into a Flawed Plea-Bargaining System, 88
CORNELL L. REv. 1425, 1425 (2003) (*“T'he criminal justice system uses large sentence
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bargaining, Alschuler wrote of this “differential” and stated, “Criminal
defendants today plead guilty in overwhelming numbers primarily because they
perceive that this action is likely to lead to more lenient treatment than would
follow conviction at trial. A number of studies suggest this perception is
justified.”” Among such studies was an examination by David Brereton and
Jonathan Casper that analyzed robbery and burglary defendants in three
California jurisdictions.”® The results were shocking and illustrated that
defendants who exercised their constitutional right to a trial received
significantly higher sentences than those who worked with prosecutors to reach
an agreement.” Not limiting themsclves to a mere obscrvation of scntencing
trends, the researchers also made an insightful statement regarding the impact
of high differentials on the rates of plea bargaining:

The point of the preceding discussion is simple cnough: when
guilty plearates are high, expect to find differential sentencing. We
believe that recent arguments to the effect that differentials are

discounts to induce guilty pleas. Of coursc these discounts exert pressurc on defendants to
plead guilty.”). Along with sentencing differentials, of course, are considerations by the
delendant of the likelihood of success at lrial. See Stephanos Bibas, Plea Bargaining Outside
the Shadow of Trial, 117 HARV. 1. REV. 2464, 2465 (2004) (“In short, the classic shadow-of-
trial model predicts that the likelihood of conviction at trial and the likely post-trial sentence
largely determine plea bargains.”). A prosecutor, however, has less control of a defendant’s
perceptions of these odds, and, as such, this topic is less applicable to our discussion.

77. Alschuler, supra note 26, at 652-53 (footnote omitted). Alschuler goes on to state:
“Although the cmpirical evidence is not of one piece, the best conclusion probably is that in a
great many cases the sentence differential in America assumes shocking proportions.” Id. at
654-56; see also Jenia lontcheva Turner, Judicial Participation in Plea Negotiations: A
Comparative View, 54 AM. J. CoMP. 1.. 199, 251 (2006) (“While practitioners disagree abont
the acceptability of a large sentence ditterential between the post-plea and post-trial sentence,
they agree that such a differential is common.” (footnote omitted)).

78. See David Brereton & Jonathan D. Casper, Does It Pay to Plead Guilty?: Differential
Sentencing and the Functioning of Criminal Courts, 16 LAW & SoC’Y REV. 45, 55-59 (1981-
82); see also H. J. Shin, Do Lesser Pleas Pay?: Accommodations in the Sentencing and Parole
Process, 1 ]. CRIM. JUST. 27 (1973 ) (finding that charge reduction directly results in reduction
of (he maximum senlence available and indirectly resulls in lesser actual lime served).

79. See Brereton & Casper, supra note 78, at 55-59; see also Daniel Givelber, Punishing
Protestations of Innocence: Denying Responsibility and Its Consequences, 37 AM. CRIM. L.
REv. 1363, 1382 (2000) (“The differential in sentencing between those who plead and those
convicted after trial reflects the judgment that defendants who insist upon a trial are doing
something blameworthy.”); Tung Yin, Not a Rotien Carror: Using Charges Dismissed Pursuant
to a Plea Agreement in Sentencing Under the Federal Guidelines, 83 CAL. L. REV. 419, 443
(1995) (“Curiously, the arena of plea bargaining pits the concepts of duress and consideration
againsl each other: a large senlencing dillerential makes il more likely (hal a delendant is
coerced into pleading guilty, and yet it also increases the benefit offered in exchange for the
guilty plea.”).
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largely illusory do not withstand serious scrutiny, even though this
revisionist challenge has been valuable in forcing us to examine
more closely what is too often taken to be self-evidenty true.®

Significant differentials, Brereton and Casper argued, are a tool used to increase
plea bargaining rates by increasing the incentives for negotiation.™

Under the above theory, that as differentials increase so too do the incentives
to accept a prosecutor’s offer, it must also be true that at some point
differentials are so extreme as to make rejection of a plea agreement irrational
regardless of guilt orinnocence.® Such realizations have led some to argue that
plea bargaining is equivalent to torture.

We cocrce the accused against whom we find probable cause to
confess his guilt. To be sure, our means are much politer; we use no
rack, no thumbscrew, no Spanish boot to mash his legs. Butlike the
Europeans ol distant centuries who did employ these machines, we
make it terribly costly for an accused to claim his right to the
constitutional safcguard of trial. We threaten him with a materially
increased sanction if he avails himself of his right and is thereafter
convicted. The sentencing differential is what makes plea
bargaining coercive. There is, of course, a difference between
having your limhs crushed if you refuse to confess, or suffering
some extra years of imprisonment if you refuse to confess, but the
difference is of degree, not kind. Plea bargaining, like torture, is
coercive,™

80. See Brereton & Casper, supra nole 78, at 69.

81. Seeid. at45 (“Itis this sentence differential (whether conceived of as areward to guilty
pleaders or as a punishment of those who waste the court’s time by ‘needless’ trials) which has
traditionally been seen as the engine driving the plea-bargaining assembly line.”); see also
Givelber, supra note 79, at 1382 (“The pragmatic justification for differential sentencing is
simple and powerful: we want those charged with crimes to plead guilty, and differential
sentencing provides an accused with a strong incentive to do just that.”).

82. See Donald G. Gifford, Meaningful Reform of Plea Bargaining: The Control of
Prosecutorial Discretion, 1983 U. ILL. L. REv. 37, 46 (1983) (“The senlencing differential
between defendants who are convicted at trial and those who accept the prosecutor’s offer to
plead guilty is so pervasive and so substantial that few defendants are foolhardy enough to risk
testing the prosecutor’s determination of the ‘value’ of their case.”).

83. John II. Langbein, Torture and Plea Bargaining, 46 U. CHL L. REV. 3, 12-13 (1978)
(footnote omitted). While some argue that increased differentials encourage innocent
defendants to waive their right to a trial, thus producing an unjust result, Frank Easterbrook
argues that this does not mean plea bargaining itself is an unacceptable institution.

From a markel perspeclive, acceplance of such pleas [from innocent
defendants] is no mystery. Sometimes the evidence may point to guilt despite the
defendant’s factual innocence. It would do detendants no favor to prevent them
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Regardless of the legitimacy of such a dramatic characterization of a
mechanism which is a vital aspect of the American criminal justice System,
statements such as the one above serve to reinforce the persuasive value of large
sentencing disparities and remind us that prosecutors benefit from increased
control and higher maximum sentences because these weapons allow them to
increase differentials to encourage bargaining.

B. The Continued Triumph

As has been discussed, plea bargaining relies on two fundamental elements:
a prosecutor’s power to structure and offer a plea bargain and the significance
of the differential between the sentence available through negotiations and the
sentence a defendant risks if unsuccesstul at trial. Through consideration of
these two elements, the reasons for the failure of post-Enron reforms to result
in increased prosecutions or prison senlences becomes clear, and the
expectation of some that these reforms mightlead to decreasing plea bargaining
rates seems to ignore the truc operation of the plea bargaining machinc.

‘When examined in light of the discussion above, each post-Enron reform
either serves to increase prosecutorial power to charge bargain and select
senlencing ranges, increase the (op end ol dilferentials faced by delendants, or
do nothing at all to impact prosecutors’ ability to deal. et us begin with the
DOI policies issued in 2003, aimed at ensuring the most readily provable
offense is charged and enlisting prosecutors in the battle to frustrate the
instances of downward departures.** As discussed previously, if the September
22 memorandum requiring that a prosecutor charge the most readily provable
offense were followed, there would be little incentive for defendants to enter
into plea bargains because the differential between the offered plea and the

from striking the best deals they could in such sorry circumstances. And if the

probability of the defendant’s guilt is indeed low even on evidence that would be

placed before the court . . . the sentencing differential will be correspondingly

steep.
Trank H. Casterbrook, Criminal Procedure as a Market System, 12 J. LEGAL STUD. 289, 320
(1983); see also F. Andrew Hessick 1T & Reshma M. Saujani, Plea Bargaining and Convicting
the Innocent: The Role of the Prosecutor, the Defense Counsel, and the Judge, 16 BYU . PUR.
L. 189,204 (2002) (“T'he innocent defendant | | may regard the incentives as holding inore value
because he perceives the system as unreliable.”). What Easterbrook’s discussion fails to
recognize is the significant economic costs associated with taking a case to trial. Assuch, if the
differential is significant enough, an individual might plead guilty to avoid the financial
devastation that could result from forcing a trial he or she may actually win.

84. See September Memorandum, supra note 18, at 130 (regarding the Department of
Justice policy concerning charging criminal offenses, disposition of charges, and sentencing);
see also July Memorandum, supra note 20, at 376 (regarding the Feeney Amendment to the
PROTECT Act).
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sentence at trial would become inconsequential.®® As plea bargains have not
decreased, therefore, the logical conclusion is that prosecutors have ignored this
memorandum in so far as it attempts to limit their discretion to create incentives
for defendants. Prosecutors have themselves supported this conclusion by
admitting that the memorandum has made no difference in their daily
operations. Shortly after the memorandum’srelease, an article appearing in The
Champion described the impact of the policy as “[n]ot much.”® As the article
highlights, USAQO’s responded to a survey by indicating that it was “still
business as usual in the courthouse.” While most prosecutors argued that
nothing had changed becausc they were abiding by the memorandum’s dictates
before its release, the true message being conveyed was that plea bargaining
remained alive and well.®® Of course, that plea bargaining and the status quo
survived (the DOJ mandate does nol mean proseculors were in open violaton
of the memorandum. Rather, the memorandum itself had been structured to
allow prosecutors to attain compliance without amending their procedures
because “the tough-sounding 2003 policies include exceptions that any wise
prosecutor (and there are many wise prosecutors) could drive a truck through.”®
Whether this was purposelul or an inadvertent window through which business
as usual could endure, the end result was that charge bargaining and the
incentives crcated by this system continucd to cxist.

While it appears that the September 22 DOJ memorandum did little to
change day-to-day operations, the July 28 DOJ memorandum enforcing the
Feeney Amendment had an actual and significant impact. By removing the
ability of judges to grant downward departures in certain cases and creating a
system in which the DOJ would both monitor and challenge all unsupported
downward departurcs, prosccutors gaincd further power to control the systcm
in which they operate. George Ilisher, with regard to the passage of the
Sentencing Guidelines, argued that as judges lose the ability to influence
sentences, prosecutors become the lone gatekeeper and controllers of the
discretionary elements of the sentencing process.”” Tt appears that the Feeney

85. See Alschuler, supra note 26, at 657, Ashcraft Charging Policy, supra note 48, at 24.

86. See G. Jack King, Jr., NACDL Survey: USAOs Deny Ashcroft Memo Affecting Plea
Bargaining, CHAMPION, Dec. 2003, at 6.

87. Seeid.

88. See id.; see also Miller, supra note 18, at 1254,

89. Miller, supra note 18, at 1257.

90. SeeI'ISHER, HISTORY OFPLEA BARGAINING, supra note 66, at 17; see also Boyd, supra
note 19, 591-92 (“While the main focus of the Sentencing Guidelines appeared (o be narrowing
judicial discretion in sentencing, some critics argued that the Sentencing Guidelines merely
shifted the federal judges’ discretionary power to federal prosecutors.”).
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Amendment has resulted in the same increase in prosecutorial discretion to the
detriment of the judiciary.

Even if prosecutors limit their reliance on the specified exceptions,
prosecutorial power would still increase under the PROTECT Act.
This is so because the restriction on visible downward departures
that is the purpose of the Act gives prosecutors greater control over
the likely sentencing range. Because prosecutors can control the
sentencing range, they can control the likely (expected) differential
in sentence after plea and after trial.”*

The post-Enron DOJ policy regarding the Feeney Amendment, therefore, gave
prosccutors cnhanced abilitics to structure the scntences resulting from plea
bargaining and from trial to maximize the differential. While itis certainly true
that prosecutors simply could have used these new powers to challenge
downward departures in an elfort (o increase the average sentences [or all (hose
convicted in the federal system, statistics regarding prison sentences and plea
bargaining ratcs in financial crimes cascs do not support this conclusion.
Rather, the data support an argument more consistent with the literature
explaining the function of the plea bargaining machine. That is, prosecutors
have continued to offer financial crimes defendants plea deals with pre-Enron
sentences, while simultaneously using their new powers to increase the
projected sentence if a defendant rejects the plea offer and risks trial.
Congressional action in the form of SOX and subsequent amendments to the
Sentencing Guidelines were offered amidst the same discussion of increased
enforcement and punishment as the DOJ memoranda above. It appears,
however, that these post-Enron reforms have also failed to achieve their
proposed effect, instead merely offering prosecutors more tools to perpetuate
the dominance of plca bargaining. First, SOX offcred prosccutors new crimes
with which to charge defendants, presumably intended to assist in the expansion
offinancial crimes prosecutions. According to the statistical data, however, this
did not occur. Second, SOX ollered proseculors a fourlold increase in the
sentence for the most commonly charged fraud offenses, wire and mail fraud
and conspiracy to commit fraud.” Again, howcver, the sentencing data do not
reflect a significant increase in prison time for financial criminals as a result of
these SOX measures. It appears, therefore, that once again prosecutors have
chosen to use post-Enron reforms to increase their power and control of
sentencing rather than to increase prosecutions and/or prison sentences.

91. Miller, supra note 18, at 1257-58.

92, See Sarbanes-Oxley Act of 2002 § 903, 18 U.S.C. §8§ 1341, 1343 (Supp. IV 2004)
(listing criminal penalties for mail and wire fraud); see also Brickey, supra note 11, at 378-79
(comparing pre-SOX and post-SOX penalties for fraud).
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Through SOX, prosecutors have gained the power to increase differentials
by offering a defendant a plea agreement which does not include wire or mail
fraud nor one of the newly created statutes carrying a large sentence. The result
is that prosecutors have more discretion to choose between statutes with wildly
different statutory maximums to increase the differential between the plea offer
and the possible sentence resulting from trial. As an example, a prosecutor
might agree to charge an offense that carries a maximum prison sentence of five
years in return for a plea agreement, but threaten to charge the defendant with
mail or wire fraud if she proceeds to trial.®® If, as has been discussed,
diffcrentials arc the key to a prosceutor’s ability to plea bargain, SOX opened
the door to staggering new prosecutorial power.

While increased statutory maximums are relatively meaningless without
accompanying Senlencing Guidelines amendments, pre-Enron Sentencing
reforms, SOX, and post-SOX Sentencing Guidelines initiatives addressed this
issue.”* Through passage of the 2001 Economic Crime Package, Congress
significantly increased the sentencing range for fraud shortly before the
corporate calamities of 2001, Not satisfied, further amendments to the
Sentencing Guidelines were adopled [ollowing SOX thal, ainong other changes,
added one point to the base offense level depending on the statutory charge in
the casc.”® While many predicted that these initiatives would culminate in
drastically increased sentences for financial criminals, the sentencing statistics
show only a minor increase.”” Again, it appears that while prosecutors could

93. See Miller, supra note 18, at 1253.

What the federal guidelines have allowed is vastly greater prosecutorial control

not only over the aclual sentences, bul over the plea/trial diflerential. Even

changes such as mandatory penalties thatappear to rednce prosecntorial discretion

in fact increase prosecutorial control since prosecutors choose whether to charge

a crime friggering mandatory sentences, and whether to propose the one kind of

departure (substantial assistance) that allows departures below mandatory

minimum sentences.
1d.; see also William J. Stuntz, Plea Bargaining and Criminal Law’s Disappearing Shadow, 117
HARvV. L. REV. 2548, 2569 (2004) (“The bodies of law, state and federal, that claim to define
crimes and sentences do nol really do whal they claim. Inslead, (hose bodies of law define a
menu—a set of options law enforcers may exercise, or a list of threats prosecntors may nse to
induce the plea bargains they want.”).

94. See supra Part 1.C.

95. See Bowman, Sarbanes-Oxley Act, supra note 27, at 232 (explaining that while
increases in statutory maximums have little impact alone, these reforms coupled with
amendments to the Sentencing Guidelines “add real years for real defendants”); see also
Bowman, supra note 7, at 389; Bowman, Sentencing Reforms, supra note 27, at 7.

96. See FINALSOX AMENDMENTS, supra nole 36; see also Bowman, supra nole 7, al 433;
Bowman, Sarbanes-Oxley Act, supra note 27, at 231.

97. See Kroger, supranote 47, at 114-15; see also Bowman, supranote 7, at 433; Bowman,
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have used the 2001 Economic Crime Package, SOX, and the subsequent
Sentencing Guideline amendments to increase enforcement and ratchet up
punishments, prosecutors instead have used these reforms to increase their
power over sentencing differentials. Just as the selection of a particular
statutory offense changes the maximum allowable sentence, so too does the
selection of a statute affect a defendant’s base offense level.” By offering
defendants a plea agreement which includes conviction for a statute carrying a
six point, rather than seven point, base offense level, prosecutors can
significantly impact a defendant’s sentence. Therefore, the result of the
adoption of this Scntencing Guidcelines amendment, which was intended to
increase sentences for all fraud cases, was to further strengthen plea
bargaining’s triumph and ensure that prosecutors have the tools necessary to
present delendants with large diflferentials as incentives (o plead guilty.
Further evidence to support the above conclusions is found through
examination of post-Enron cases where one can compare the differential
between the plea offer the government presented and the sentence the defendant
faced at trial. The best example of the significance of the post-Enron
differential is Jamie Olis ol Dynegy.” Olis, a mid-level execulive, was inifially
sentenced in excess of twenty four years after losing at trial. In comparison, the
CEO of the company only reccived fiftcen months in return for a guilty plea.
As a mid-level executive, one must imagine Olis was offered a similar, if not
more lenient, deal. Therefore, Olis likely faced a differential of fifteen months
for pleading guilty or 292 mouths for proceeding to trial, an almost 2000%
increase for putting the government to its burden. It is hard to imagine any
defendant, including an innocent one, rejecting such odds. Olis, however,
cxcerciscd his right to a trial, and, unlike his collcagucs, rcaped the full wrath of
post-Lnron reforms. Another example is Lea I'astow, former Director and
Assistant Treasurer of Corporate Finance at Enron, who was offered a plea deal
that required her to plead guilty to a single count of filing a false tax return and
serve one year of supervised release.'™ TIf she had rejected the offer, she would
have gonc to trial facing a six count indictment that charged her with

Sarbanes-Oxley Act, supra note 27, at 231.

08. See Bowman, supra note 7, at 434 (“| S|etting ditferent base ottense levels within the
same guideline based on the statutory maximum sentence of the offense of conviction results
in a net transfer of sentencing discretion to prosecutors.”).

99. Gibeaut, supra note 43; Johnson & Masters, supra note 43, at Al.

100. See Bruce Zucker, Sertling Federal Criminal Cases in the Post-Enron Era: The Role
of the Court and Probation Office in Plea Bargaining Federal White Collar Cases, 6 TLA.
CoasTALL.REV. 1, 3 (2004). Though Faslow’s inilial deal with the government was rejected
by the court, it provides an example of the significant differential between the government’s
plea ofter and the sentence Fastow faced at trial. Id. at 3-5.
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participation in a $17 million fraud. If convicted on these six counts, her
sentence may have exceeded ten years in prison.'” Unlike Olis, Fastow chose
not to risk facing the trial differential. Other instances of staggering sentences
do not allow for a glimpse at what was offered by the government, but do
illustrate the type of sentences faced by those who go to trial. For instance,
Bernard Ebbers, former head of WorldCom, was sentenced to twenty-five years
in prison.'” More recently, Jeffrey Skilling, former chief executive of Enron,
was sentenced to twenty-four years and four months in prison.'® It appears,
therefore, that while those who risk trial face the possibility of radically
increcascd scntences, the 95% or more of defendants who plead guilty, even in
some of the most publicized post-Linron cases, have received sentences similar
to those handed down in these types of cases for over a decade.

Conclusion

Plea bargaining is an integral part of the American criminal justice system,
and it rosc to promincncc becausce prosceutors gained sufficient control of the
system to offer defendants incentives to confess. While many believed that
post-Enron reforms would result in increased prosecutions, higher sentences,
and, perhaps, less plea bargaining, (he aclual impact was simply (0 increase
prosecutors’ control of the criminal justice system, in turn perpetuating the
prominence of the plea bargaining machine. With more tools and increased
control, prosecutors have increased differentials in financial crimes cases to
staggering new levels by offering plea bargains carrying sentences similar to the
pre-Enron era while threatening sentences following trial that take full
advantage of SOX and the new Sentencing Guidelines structure. While it is
possible that these new powers could actually result in more defendants
accepting plea offers in the future, plea bargaining rates have been so high in
recent years there is little room left for expansion. Plea bargaining triumphed
many years ago, and, therefore, the reforms following Enron merely served to

101. This calculation was made using the 2002 Senlencing Guidelines for [raud. Beginning
with a base offense level of six points, Fastow wonld have received twenty points for a S17
million loss and four points for an oftense involving more than fifty people. A defendant with
no previous criminal history and thirty points has a sentencing range between 97-121 months.
See 1].S. SENTENCING COMM’N, GUIDELINES MANUAL § 2B 1.1, at 68-69 (2002), available at
http://www.ussc.gov/2002guid/2002guid. pdf.

102. See Steven B. Duke ct al., A Picture's Worth a Thousand Words: Conversational
Versus Eyewitness Testimony in Criminal Convictions, 44 AM. CRIM. L. REV. 1, 8 (2007).

103. See Alexei Barrionuevo, Enron’s Skilling Is Sentenced to 24 Years, N.Y. TIMES, OcL.
24, 2006, at C1; Carrie Johnson, Skilling Gets 24 Years for Fraud at Enron, WASH. POST, Oct.
24, 20006, at Al.



122

2007] PLEA BARGAINING’S SURVIVAL 489

perpetuate this triumph and further solidify plea bargaining’s place in the
criminal justice system.

The promises of SOX, the DOJ policy memoranda, and the Sentencing
Commission amendments remain unfulfilled. While these post-Enron reforms
affected the war on financial crimes, the true impact was merely to aid in plea
bargaining’s survival, not to get tough on the majority of financial criminals.
For most of those accused of financial crimes, therefore, little is different;
ninety-five percent or more will receive a sentence relatively unchanged by the
events of the last seven years. For those few souls that do risk trial, the outlook
has become much morc scvere. So, in many ways, onc can arguc that the most
significant legacy of the government’s efforts to get tough on financial
criminals is to have created further incentives for defendants to plead guilty and
[urther risks for thiose who put the government (o its burden al (rial.
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OVERCRIMINALIZATION 2.0:
THE SYMBIOTIC RELATIONSHIP BETWEEN PLEA BARGAINING
AND OVERCRIMINALIZATION

Lucian E. Dervan*

In discussing imperfections in the adversarial system, Professor Rib-
stein notes in his article entitled Agents Prosecuting Agents, that “prosecu-
tors can avoid the need to test their theories at trial by using significant lev-
erage to virtually force even innocent, or at least questionably guilty, de-
fendants to plcad guilty.” Tfthis is truc, then there is an enormous problem
with plea bargaining, particularly given that over 95% of defendants in the
federal criminal justice system succumb to the power of bargained justice.”
As such, while Professor Ribstein pays tribule to plea bargaining, this piece
provides a more detailed analysis of modern-day plea bargaining and its
role in spurring the rise of overcriminalization. In fact, this article argucs
that a symbiotic relationship exists between plea bargaining and overcrimi-
nalization becausc thesc legal phenomena do not mercly occupy the samc
space in our justice system, but also rely on each other for their very exist-
ence.

To illustrate the co-dependent nature of plea bargaining and overcrim-
inalization, consider what it would mean if there were no plea bargaining.
Novel legal theories and overly-broad statutes would no longer be tools
merely for posturing during charge and sentence bargaining, but would
have to be defended and affirmed both morally and lcgally at trial. Further,
the significant costs of prosecuting individuals with creative, tenuous, and
techunical charges would not be an abstract possibility used in determining
how greal of an incentive to offer a defendant in return for pleading guilty.
Instead, these costs would be a real consideration in determining whether
justice is being served by bringing a prosecution at all.

Similarly, consider the significant ramifications that would follow
should there no longer be overcriminalization. The law would be refined
and clear regarding conduct for which criminal liability may attach. Indi-
vidual benefits, political pressure, and notoriety would not incentivize the

Assistant Professor of Law, Southern lllinois University School of Law, and former member of
the King & Spalding LLP Special Matters and Government Investigations Team. Special thanks to the
Professors Ellen Podgor and Jeffrey Parker, the Journal of Law, Economics & Policy, the Law & Eco-
nomics Center at George Mason University, the National Association of Criminal Defense Lawyers, and
the Foundation for Criminal Justice. Thanks also to my research assistant, Flizabeth Boratto.

See Larry E. Ribstein, Agents Prosecuting Agents, 7 J.L. ECON. & POL’Y 617 (2011).

2 U.S. SENTENCING COMM'N, 2009 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS (2010),
available at http:/fip.ussc.gov/ANNRIT/2009/FigC.pdf.
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invention of novel legal theories upon which to base liability where none
otherwise cxists, despitc the alrcady cxpansive size of the United States
criminal code. Further, novel legal theories and overly-broad statutes
would not be used to create staggering sentencing differentials that coerce
delendants, even innocenlt ones, to falsely conless in return for leniency.

As these hypothetical considerations demonstrate, plea bargaining and
overcriminalization perpetuate each other, as plea bargaining shields over-
criminalization from scrutiny and overcriminalization creates the incentives
that make plca bargaining so pervasive. For cxample, take the novel trend
toward deputizing corporate America as agents of the government, as illus-
trated in the case of Computer Associates.’

In 2002, the Department of Justice and the Securities and Exchange
Commission began a joint investigation regarding the accounting practices
of Computer Associates, an Islandia, New York-based manufacturer of
computer software.* Almost immediately, the government requested that
Computer Associates perform an internal investigation.” As has been noted
by numerous commentators, such internal investigations provide invaluable
assistance to the government, in part because corporate counsel can more
easily acquire confidential malterials and gain unfeliered access 1o employ-
ees.” Complying with the government’s request, Computer Associates
hired an outside law firm.” What happened next was both typical and atypi-
cal:

Shortly after being retained in February 2002, the Company’s Law Firm met with the de-
fendant Sanjay Kumar [former CEO and chairmman of the board] and other Computer Associ-
ates executives [including Stephen Richards, former head of sales,] in order (o inquire inlo
their knowledge of the practices that were the subject of the government investigations. Dur-
ing these meetings, Kumar and others did not disclose, falsely denied and otherwise con-
cealed the existence of the 35-day month [accounting] practice. Moreover, Kumar and oth-
ers concocted and presented to the company’s law firm an assortment of false justifications,

3 See United States v. Kumar, 617 F.3d 612, 616-19 {2d Cir. 2010); see also United States v.
Kumar, 2006 WL 6589865 (E.D.N.Y. Feb. 21, 2006); Indictment, United States v. Kumar 30-32
(ED.INY. Sept. 22, 2004), available at
http/Awww justice.gov/archive/dag/cftf/chargingdocs/compassocs.pdf.

4 Kumar, 617 F3d at 617; see also Robert G. Morvillo & Robert J. Anello, Bevond Upjohn’:
Necessary Warnings in Internal Investigations, 224 N.Y L.J. 3 (Oct. 4, 2005).

5 Kumar, 617 F.3d at 617.

8 See, e.g., Morville & Anello, supra note 4 {“Corporate internal investigations have become a
potent toal for prosecntars in gathering evidence against corporate employees suspected of wrongdo-
ing.”’}. Though outside the scope of this article, another phenomenon leading to the growth of overcrim-
inalization in white collar criminal cases is the lack of aggressive defense strategies. Where the gov-
crnment can sccure convictions and concessions with mere threats, they have the ability to launch more
investigations with wider reaches using the same resources. See, e.g., Alex Berenson, Case Expands
Type of Liex Prosecutors Will Pursue, NY. TIMES, May 17, 2004, at C1 {quoting a Washington, D.C.-
based defense attorney as saving, “An internal investigation has to be an absolute search for the truth
and an absolute capitulation to the government.”).

-
7

Morvillo & Ancllo, supra note 4.
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the purpose of which was to support their false denials of the 35-day manth practice. Kumar
and others knew, and in fact intended, that the company’s law firm would present these false
Jjustifications to the United States Attorney’s Office, the SEC and the FBI so as to obstruct
and impeded (sic) the government investigations.

For example, during a meeting with attorneys from the company’s law firm, the defendant
Sanjay Kumar and Tra 7ar discussed the fact that former Computer Associates salespeople
had accused Computer Associates of engaging in the 35-day manth practice. Kumar falsely
denied that Computer Associates had engaged in such a practice and suggested to the attor-
neys from the company’s law firm that because quarterly commissions paid to Computer As-
sociates salespeople regularly included commissions on license agreements not finalized un-
til after end of quarter, the salespeople might assume, incorrectly, that revenue associated
with those agreements was recognized by Compuler Associates within the quarter. Kumar
knew (hat this explanation was false and intended that the compauy’s law firm would present
this false explanatiou (o the Uniled States Altorney’s Office, the SEC and the FBI as part of
an effort (o persuade those entities that the accusations of the former salespeople were un-
founded and that the 35-day month practice never existed.®

The interviewing of employees by private counsel as part of an inter-
nal investigation is common practice and few would be surprised to learn
that employees occasionally lie during these meetings. Further, information
gathered during internal investigations is often passed along to the govern-
ment in an effort to cooperate.” What was uncommon in the Computer As-
sociatcs situation, howcver, was the government’s responsc to the cmploy-
ees’ actions. Along with the traditional host of criminal charges related to
the accounting practices under investigation, the government indicted Ku-
mar and others with obstruction of justice [or lying to Computer Associ-
ates’ private outside counsel." According to the government, the defend-
ants “did knowingly, intentionally and corruptly obstruct, influence and
impede official proceedings, to wit: the Government Investigations,” in
violation of 18 U.S.C. § 1512(c)(2)."

This novel and creative use of the obstruction of justice laws, which
had recently been amended after the collapse of Enron and the passage of
Sarbanes—Oxley, was ill-received by many members of the legal establish-
ment.”” Echoing the unease expressed by the bar, Kumar and his codefend-

8 Indictment, supra note 3.
Timolhy P. Harkness & Darren LaVerne, Private Lies May Lead to Prosecution: DOJ Views
False Statements to Private Attorney Investigators as a Form of Obstruction of Justice, 28 NAT'L L.J.
S1 (July 24, 2006) (“[I]nternal investigations—and the practice of sharing information gathered during

those investigations with federal regulators and prosecutors—have become standard practice . . .
10

)

Indictment, supra note 3.

1 Jq at38.

12 As cxamples, consider the following cxcerpts from news articles regarding the case:
Defense lawyers and civil libertarians are expressing alarm at the government’s aggressive
use of obstruction of justice laws in its investigation of accounting improprieties at Computer
Associates . . . .

... The Computer Associate executives were never accused of lying directly to federal inves-
tigators or a grand jury. Their guilty pleas were based on the theory that in lying to Wachtell
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ants challenged the validity of the government’s creative charging decision
and filed a motion to dismiss.” The district court responded by denying the
defendants’ motion without specifically addressing their concerns about the
government’s interference with the attorney—client privilege.”* The stage
was thus set [or this important issue 1o make its way to the U.S. Court of
Appeals for the Second Circuit (and, perhaps, eventually the U.S. Supreme
Court) for guidance on the limits of prosecutorial power to manipulate the
relationships among a corporation, its employees, and its private counsel.
Unfortunatcly, despite the grave concerns expressed from various cor-
ners of the legal establishment about the obstruction of justice charges in
the Computer Associates case, the appellate courts never had the opportuni-
ty to scrutinize the validily of this novel and heavily criticized expansion of
criminal law. The government’s new legal theory went untested in the
Computer Associates case due to the symbiotic relationship between plea
bargaining and overcriminalization. Three of the five defendants in the
Computer Associates case pleaded guilty immediately, while Kumar and
Stephens gave in to the pressures of plea bargaining two months after filing
their unsuccessful motion to dismiss before the district court.” As might be
expeclted in today’s enlorcement environment, not even the corporalion
challenged the government in the matter. Computer Associates entered into
a deferred prosecution agreement that brought the government’s investiga-
tion to an end." Once again, overcriminalization created a situation where
the defendants could be charged with obstruction of justice and presented

[the law firm representing Computer Associates] they had misled federal officials, because
Wachtell passed their lies to the government.

Berenson, supra note 6.

While the legal theory of obstruction in these cases may be unremarkable, the government’s
decision to found these obstruction charges on statements to lawyers is notable as a further
example of government actions that are changing the role of counsel for the corporation.

Audrey Strauss, Company Counsel as Agents of Obstruction, CORP. COUNS. (July 1, 2004).

The possibility that lying to an attorney, hired by a defendant’s emplover and acting in a
purely private capacily, could lead (o criminal charges contributed (o growing concern within
the criminal defense bar that the government was effectively transforming company lawyers
into an arm of the state.

Harkness & LaVerne, supra note 9.

13 See United States v. Kumar, 2006 WL 6589865, at *1 (EDN.Y. Feb. 21, 2006).

14 See id at *5. The court noted, “An objective reading of the remarks of the Senators and Repre-
sentatives compels the conclusion that what they plainly sought to eliminate was corporate criminality in
all of its guises which, in the final analysis, had the effect of obstructing, influencing or, impeding
Jjustice being pursued in an ‘official proceeding’ . ...” Id. at *4.

15 United States v. Kumar, 617 F.3d 612, 618 (2d Cir. 2010).

16 Kumar, 617 F.3d at 617.
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with significant incentives to plead guilty, while plea bargaining ensured
these novel legal theorics would go untested.

Given the symbiotic existence of plea bargaining and overcriminaliza-
tion, perhaps the answer to overcriminalization does not lie solely in chang-
ing imperfect prosecutorial incentives or changing the nature ol corporate
liability—it may also lie in changing the game itself."” Perhaps the time has
come to reexamine the role of plea bargaining in our criminal justice sys-
tem.

While the right to plcad guilty dates back to English common law, the
evolution of plea bargaining into a force that consumes over 95% of de-
fendants in the American criminal justice system mainly took place in the
nineteenth and twentieth centuries.”® In particular, appellate courts afler the
Civil War witnessed an influx of appeals involving “bargains” between
defendants and prosecutors.” While courts uniformly rejected these early
attempts at bargained justice, deals escaping judicial review continued to be
struck by defendants and prosecutors.”

By the turn of the twentieth century, plea bargaining was on the rise as
overcriminalization flourished and courts became weighed down with ever-
growing dockets.” According Lo one observer, over half of the defendants
in at least one major urban criminal justice system in 1912 were charged
with crimes that had not existed a quarter century before.”” The challenges
presented by the growing number of prosecutions in the early twentieth

17 See Larry L. Ribstein, Agents Prosecuting Agents, 7 J.L. LCON. & POL’Y 617 (2011) (proposing
to address overcriminalization in the context of corporate liability by changing imperfect incentives and
the nature of corporate liability itsell).

18 See Lucian E. Dervan, Plea Bargaining’s Survival: Financial Crimes Plea Bargaining, 4
Continued Trivmph in a Post-Envon World, 60 OKLA. L. REV. 451, 478 (2007) (discussing the rise of
plea bargaining in the nineteenth and twentieth centuries); Mark H. Haller, Plea Bargaining: The Nine-
teenth Century Context, 13 LAW & SOC’Y REV. 273, 273 {1978) (“[Alschuler and Friedman] agree that
plea bargaining was probably nonexistent before 1800, began to appear during the early or mid-
nineteenth century, and became institutionalized as a standard feature of American urban criminal courts
in the last third of the nineteenth century.”}; see also John H. Langbein, Understanding the Short Histo-
ry of Plea Bargaining, 13 LAW & SOC’Y REV. 261 (1978); Lynn M. Mather, Comments on the History
of Plea Bargaining, 13 LAW & S0C’Y REV. 281 (1978); John Baldwin & Michael McConville, Plea
Bargaining and Plea Negotiation in England, 13 LAW & SOC’Y REV. 287 (1978).

19 See Albert W. Alschuler, Plea Bargaining and Its History, 79 COLUM. L. REV. 1, 19 (1979} (“It
was only after the Civil War that cases of plea bargaining began to appear in American appellate court
reports.”).

20 See id. at 19-22. In particular, plea bargaining appears to have grown in prominence because
judges and prosecutors began accepting bribes from defendants in return for “plea agreements™ that
guaranteed reduced sentences. According to Professor Albert Alschuler, “The gap between these judi-
cial denunciations of plea bargaining [in the late nineteenth century] and the practice of many urban
courts at the turn of the century and thereafter was apparently extreme. Tn these courts, striking political
corruption apparently contributed to a flourishing practice of plea bargaining.” /d. at 24.

21 74 a5, 19,27.

2 Id at32.
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century accelerated with the passage of the Eighteenth Amendment and the
beginning of the Prohibition Era.® To copc with the strain on the courts,
the symbiotic relationship between overcriminalization and plea bargaining
was born:

[Flederal prosecutions under the Prohibition Act terminated in 1930 had become nearly eight
times as many as the total of all pending federal prosecutions in 1914. In a number of urban
districts the enforcement agencies maintain that the only practicable way of meeting this sit-
uation with the existing machinery of federal courts . . . is for the United States Attorneys to
make bargains with defendants or their counsel whereby defendants plead guilty to minor of-
fenses and escape with light penahies.z‘"

In return for agreeing not to challenge the government’s legal asser-
tions and for assisting in lessening the strain created by overcriminalization,
dcfendants were permitted to plead guilty to reduced charges and in return
for lighter sentences.” The strategy of using plea bargaining to move cases
through the system was effective, as the number of defendants relieving the
government of its burden at trial swelled. Between the early 1900s and
1916, the number of federal cases concluding with a guilty plea rose sharp-
ly from 50% to 72%.%* By 1925, the number had reached 90%,%

By 1967, the relationship between plea bargaining and overcriminali-
zation had so solidificd that cven thc American Bar Association (ABA)
proclaimed the benefits of bargained justice for a system that remained un-
able to grapple with the continued growth of dockets and the criminal
code.” The ABA stlated:

A] high proportion of pleas of guilty and nole contendere does benetit the system. Such
pleas tend to limit the trial process fo deciding real disputes and. consequently, to reduce the
need for funds and personnel. If the number of judges, courtrooms, court personnel and
counsel for prosccution and detense were to be incrcased substantially, the funds necessary
for such incrcascs might be diverted from clsewhere in the criminal justice process. Morco-

23 Alschuler, supra note 19, at 5, 27; see also GEORGE FISHER, PLEA BARGAINING'S TRIUMPH: A
HISTORY OF PLEA BARGAINING IN AMERICA 8 (2003).

2 Alschuler, supra note 19, at 27 (citing Nat'l Comm’n On Law Observance & Enforcement,
Report On The Enforcement Of The Prohibition Laws Of The United States 56 (1931)).

5 Id at 29; see also Donald A. Dripps, Overcriminalization, Discretion, Waiver: A4 Survey of
Possible Exit Strategies, 109 PENN ST. L. REV. 1155, 1156-61 (2005) (discussing the relationship be-
tween broadening legal rules and plea bargaining); William J. Stuntz, The Pathological Politics of
Criminal Law, 100 MICH. L. RRV. 505, 519-20 (2001) (discussing the influence of broader laws on the
rate of plea bargaining); Ronald I:. Wright, Trial Distortion and the Enrd of Innocernce in Federal Crimi-
nal Justice, 134 U. Pa. L. REV. 79, 129 (2005) (“Changes in federal sentencing practices during the
1980s and 1990s increased the certainty and size of the penalty for going to trial, and mightily influ-
enced the guilty plea and acquittal rates during those times.”).

26 Alscller, supra note 19, at 27.

27 id

28 AM. BAR ASS’N PROJECT ON MINIMUM STANDARDS FOR CRIMINAL JUSTICE, STANDARDS
RELATING TO PLEAS OF GUILTY 2 (Approved Draft, 1968).
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ver, the limited use of the trial process for those cases in which the defendant has grounds for

contesting the matter of guilt aids in preserving the meaningfulness of the presumption of in-
29

nocence.

Interestingly, although plea bargaining had gained widespread approv-
al by the 1960s, the U.S. Supreme Court had yet to rule on the constitution-
ality ol bargained justice. Finally, in 1970, the Court took up Brady v.
United States,” a case decided in the shadows of a criminal justice system
that had grown reliant on a force that led 90% of defendants to waive their
right to trial and confess their guilt in court.™

In Brady, the defendant was charged under a federal kidnapping stat-
ute that allowed for the death penalty if a defendant was convicted by a
jury.” This meant that defendants who pleaded guilty could avoid the capi-
tal sanction by avoiding a jury verdict altogether.® According to Brady,
this statutory incentive led him to plead guilty involuntarily for fear that he
might otherwise be put to death.”* The Brady Court, however, concluded
that it is permissible for a criminal defendant to plead guilty in exchange for
the probability of a lesser punishment,™ a ruling likely necessitated by the
reality that the criminal justice system would collapse if plea bargaining
was invalidated.

While the Brady decision signaled the Court’s acceptance ol plea bar-
gaining, it contained an important caveat regarding how far the Court would
permit prosecutors to venture in attempting to induce guilty pleas. In
Brady’s concluding paragraphs, the Court stated that plea bargaining was a
tool for use only in cases where the evidence was overwhelming and the
defendant, unlikely to succeed at trial, might benefit from the opportunity to
bargain for a reduced sentence,™ a stance strikingly similar to the ABA’s at
the time.”” According to the Court, plea bargaining was not to be used to
overwhelm defendants and force them to plead guilty where guilt was un-
certain:

2

30 See Brady v. United States, 397 U.S. 742 (1970).

31 Diana Borteck, Pleay Jor DNA Testing: Why Lawmakers Should Amend State Post-Conviction
DNA Testing Statutes to Apply to Prisoners Who Pled Guilty, 25 CARDOZO L. REV. 1429, 1439 n43
(2004) (citing Corinna Barrett Lain, Accuracy Where It Matters: Brady v. Maryland in the Plea Bar-
gaining Context, 80 WASH. U.L. Q. 1, 1 {2002)) (noting that since the 1960s the plea bargaining rate has
been around ninety percent); see also AM. BAR ASS’N, supra note 28, at 1-2 (“The plea of guilty is
probably the most frequent method of conviction in all jurisdictions; in some localities as many as 95
per cent of the criminal cases are disposed of this way.”}. Today, pleas of guilty account for over 95%
of all federal cases. See U.S. SENTENCING COMM'N, supra note 2.

32 Brady, 397 U.S. at 743.

33 Seeid

3 1d at 743-44.

35 1d at 747,751,

36 1d at 752.

37 AM.BAR ASS'N, supra note 28, at 2.
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For a Defendant who sees slight possibility of acquittal, the advantages of pleading guilty
and limiting the prabable penalty are obvious — his exposure is reduced, the correctional pro-
cesses can begin immediately, and the practical burdens of a trial are eliminated. For the
State there are also advantages — the mare promptly imposed punishment after an admission
of guilt may more effectively attain the objectives of punishment; and with the avoidance of
trial, scarce judicial and prosecutorial resources are conserved for those cases in which there
is a substantial issue of the defendant’s guilt or in which there is substantial doubt that the
State can sustain its burden of proof. 38

According to the Court, if judges, prosecutors, and defense counsel
failed to observe these constitutional limitations, the Court would be forced
to reconsider its approval of the plea bargaining system altogether:*

This is not to say that guilty plea coavictions hold no hazard for the innocent or that the
methods of taking guilty pleas presently employed in this country are necessarily valid in all
respects. This mode of conviction is no more foolproof than full trials to the court or to the
jury. Accordingly, we take great precautions against unsound results, and we should contin-
ue to do so, whether conviction is by plea or by frial. We would have serious doubts about
this case if the encouragement increased the likelihood that defendants, advised by compe-
tent counsel, would falsely condemn themselves.*

Unfortunatcly, cvidence from the last forty ycars shows that Brady’s
attempt to limit plea bargaining has not been successful. For example, as
Professor Ribstein noted, today even innocent defendants can be persuaded
by the staggering incentives to confess one’s guilt in return for a bargain.*

3 Brady, 397 U.S. at 752 (emphasis added).

39 Id at 758.

40 I4 at 757-58. The sentiment that innocent defendants should not be encouraged to plead guilty
has been echoed by academics. See Stephanos Bibas, Harmonizing Substantive-Criminal-Law Values
and Criminal Procedure: The Case of Alford and Nolo Contendere Pleas, 88 CORNELL L. REV. 1361,
1382 {2003) (“Even if innocent defendants want to plead guilty, the law should not go out of its way to
promote these unjust results.”); Andrew D. Leipold, How the Pretrial Process Contributes to Wrongful
Convictions, 42 AM. CRIM. L. REV. 1123, 1158 (2005) (supporting Bibas’ statements regarding innocent
defendants and plea bargaining).

41 See Michael O. Finkel stein, 4 Statistical Analysis of Guilly Plea Practices in the Federal
Courts, 89 HARV. L. REV. 293, 295 (1975) (“On the basis of the analysis that follows, I conclude that
the pressure on defendants to plead guilty in the federal courts has induced a high rate of conviction by
‘consent’ in cases in which no conviction would have been obtained if there had been a contest.”);
Robert E. Scott & William J. Stuntz, Plea Bargaining as Contract, 101 YALE L.J. 1909, 1949-51 {1992)
{(discussing plea bargaining’s innocence problem); David L. Shapiro, Should a Guiity Plea Have Preclu-
sive Effect?, 70 IOWA L. REV. 27, 39-46 (1984) (discussing innocent defendants and plea bargaining);
Daniel Givelher, Meaningless Acquittals, Meaningful Convictions: Do We Really Acquit the Innocent?,
49 RUTGERS L. REV. 1317, 1343-44 (1997) (“{Tihe results of our research suggest that some defendants
who perhaps were innocent, and a larger group who probably would have been acquitted had the case
gone to trial, were nonetheless induced to plead guilty.”); yee also Russell D. Covey, Signaling and Plea
Bargaining's Innocence Problem, 66 WASH. & LEE L. REV. 73, 74 {2009) (“Plea bargaining has an
innocence problem.”); Oren Gazal-Ayal. Partial Ban on Plea Bargains, 27 CARDOZO L. REV. 2295,
2295-96 (2006) (arguing a partial ban on plea bargaining would assist in preventing innocent defendants
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Importantly, this failure of the Brady limitation is due in part to the fact that
overcriminalization, the phenomenon that initially created swelling dockets
and the need for plea bargaining, makes creating the incentives to plead
guilty easy by propagating a myriad of broad statutes from which stagger-
ing sentencing dilferentials can be created. All the while, plea bargains
prevent these incentives, sentencing differentials, and, in fact, overcriminal-
ization itself, from being reviewed.”

Plea bargaining’s drift into constitutionally impermissible territory un-
der Brady’s cxpress language indicates the cxistence of both a problem and
an opportunity. The problem is that the utilization of large sentencing dif-
ferentials based, at least in part, on novel legal theories and overly-broad
statules, resulls in increasingly more deflendants pleading guilty. Despite
the ever-growing number of Americans captured by the criminal justice
system through an increasingly wide application of novel legal theories and
overly-broad statutes, these theories and statutes are seldom tested. No one
is left to challenge their application—everyone has pleaded guilty instead.

The opportunity is to challenge plea bargaining and reject arguments
in favor of limitless incentives that may be oftered in exchange for pleading
guilty. This endeavor is not without support; Brady ilsell is the guide. By
focusing on changing the entire game, it may be possible to restore justice
to a system mired in posturing and negotiation about charges and assertions
that will never be challenged in court. Such a challenge may also slow or
even reverse the subjugation of Americans to the costs, both social and
moral, of overcriminalization—plea bargaining’s unfortunate mutualistic
symbiont.

The great difficulty lics in bringing the problem to the forefront so that
it can be cxamined anew. Who among thosc offered the types of sentencing
differentials created through thc use of novel legal theories and overly
broad statutes will reject the incentives and challenge the system as a
whole? Will it be someone like Lea Fastow?

From 1991 to 1997, Lea Fastow, the wife of Enron Chief Financial Of-
ficer Andrew Fastow, served as a Director of Enron and its Assistant Treas-
urer of Corporate Finance.® Although Ms, Fastow was a stay-at-home
mother raising two small children in 2001, federal investigators determined
that she had known of her husband’s fraudulent financial dealings and had

from being forced to plead guilty by forcing asset allocation by prosecutors towards only strong cases);
Leipold, supra note 40, at 1154 (“Yet we know that sometimes innocent people plead guilty . . ..").

42 See Ellen S. Podgor, White Collar Innocence: Irrelevant in the High Stakes Risk Game, 85
CHI-KENT L. REV. 77, 78 {2010} (“The pronounced gap between those risking trial and those securing
pleas is what raises concerns here. Some refer to this as a *trial penalty” while others value the coopera-
tion and support the vastly reduced sentences.™).

43 Michelle S. Jacabs, Loyalty's Reward-A Felony Conviction: Recent Prosecutions of High-

Status Fenale Offenders, 33 FORDHAM URB. L J. 843, 856 (2006).
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even assisted him in perpetrating the frauds.* In response, the government,
which had alrcady indicted her husband, indicted her under a six-count in-
dictment that included charges of conspiracy to commit wire fraud, con-
spiracy to defraud the United States, money laundering conspiracy, aiding
and abeling, and [iling a [alse tax return.”

Based on the indictment’s allegations, Ms. Fastow faced a possible
ten-year prison sentence, but the government was more interested in per-
suading her to cooperate.* As a result, the government offered her a deal.”’
In rcturn for plcading guilty, the government would charge her with a single
count of filing a false tax return, which carried a recommended sentence of
five months in prison.*® The deal also included an agreement that Ms.
Fastow and her husband, who also intended to plead guilly in return for
leniency, would not have to serve their prison sentences simultaneously,
thus ensuring their children would always have one parent at home.” As
the lead prosecutor in the case stated, “The Fastows’ children can be taken
into account in deciding when Andrew Fastow will begin serving his sen-

M I at 856-57.

During the time in question, Andrew Fastow and Michael Kopper created several Special
Purpose Entities (SPEs) to hold off-balance sheet treatment of assets held by Enron. . .. Ms.
Fastow assisted with concealing the fraudulent nature of two of the SPEs. In both cases, Ms.
Fastow accepted “gifts” in her name and in the names of her children, knowing that the gifts
were kickbacks. In another instance, the Fastows were attempting to hide the fact that Ms.
Fastow’s father was used as an “independent” third party of RADR [one of the two SPEs].
‘When the Fastows realized that the father’s ownership would trigger a reporting requirement,
they had him pull out of the deal. Ms. Fastow convinced her father to file a false tax return
in an effort to continue hiding their involvement in the SPE.

Id.; see also Mary Flood, Lea Fastow in Plea-Bargain Talks: Former Enron CFO’s Wife Could Get §-
month Term but Deal Faces Hurdles, HOUS. CHRON., Nov. 7, 2003, at Al.

4 Indictment, United  States  v. Tastow  (S.D.T.X.  2003), available at
http:/f11 findlaw.com/news findlaw.com/hdocs/docs/enron/usleafstw43003ind.pdf.

The ten year sentence is calculated using the 2002 Sentencing Guidelines for fraud. Beginning
with a basc offense level of six points, Fastow would have received twenty points for a $17 million loss,
and four points for an offense involving more than fifty people. A defendant with no previous criminal
history and thirty points has a sentencing range between 97 to 121 months. U.S. SENTENCING
GUIDELINES MANUAL § 2B1.1 (2002).

47 Flood, supra note 44, at Al.

48 See Bruce Zucker, Settling Federal Criminal Cases in the Post-Enron Era: The Role of the
Court and Probation Office in Plea Bargaining Federal White Collar Cases, 6 FL. COASTAL L. REV. 1,
3-4 (2004).

49 See Jacobs, supra note 43, at §59.

During the renegotiation of the second plea, it was widely reported that Ms. Fastow was in-
terested in a plea that would allow her children to stay at home with one parent while the
other was incarcerated, rather than running the risk that both parents would be incarcerated at
the sanie time. The government apparently acquiesced to this request.

Id.
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tence. There is no reason for the government, when it can, to have a hus-
band and wife scrve their sentences at the same time.”*

For Lea Fastow, the reality of her situation removed any free will she
might have had to weigh her options.” With two small children at home
and the prospect of simultaneous prison sentences [or her and her husband,
the decision to accept the offer was made for her.” As one family friend
stated, “It’s a matter of willing to risk less when it’s for her children than
she would risk if it were just for herself.”® As such, she succumbed to the
pressurc to confess her guilt and aceepted the deal ™

Though the judge in the case would force the government to revise its
offer because he believed five months was too lenient, Lea Fastow would
eventually plead guillty to a misdemeanor lax charge and serve one year in
prison.® The agreement to confess her guilt in return for a promise of leni-
ency lessened her sentence by nine years and ensured that her children
would not be without a parent.*® As promised, Andrew Fastow was not
required to report to prison for his offenses until after his wife was re-
leased.” As has become all too familiar today, Lea Fastow did not chal-
lenge the use of sentencing differentials and bargaining incentives. She did
not ask the Supreme Court to examine modern-day plea bargaining against
the standards established in Brady forty years ago. Just as is true of so
many other defendants, she pleaded guilty instead.

And so we wait.

50 Mary Flood & Clitford Pugh, Lea Fastow Expresses “Regret” at Sentencing: Wife of ex-Enron
CFO Faces Year in Prison, HOus. CHRON., May 7, 2004, at A19.

ST See Lynumn v. Illinois, 372 U.S. 528, 534 (1963) (“[T]he question in each case is whether the
defendant’s will was overborne at the time he confessed. If so, the confession cannot be deemed ‘the
product of a rational intellect and a free will."™} (internal citations removed).

52 See Greg Farrell & Jayne O’Donnell, Plea Deals Appear Close for Fastows, USA TODAY, Jan.
8, 2004, at 1B (“*One of the reasons that Lea Fastow wants to limit her jail time to five months is that she
and her hushand have two young children, and they’re trying to structure their pleas so they’re not both
in jail at the same time.”).

33 Flood, supra note 44, at Al (“A family friend said Lea Fastow is willing to consider pleading
guilty and forgoing a chance to tell her side to a jury because it would be better for her two small chil-
dren and could ensure they would not be without a parent at home.”).

5 See Mary Fload, Fastows o Plead Guilly Toduay: Feds Now Focus on Skilling, Lay, HOUS.
CHRON., Jan. 14, 2004, at A1 (“The plea bargains for the Fastows, who said they wanted to be sure their
two children are not left parentless, have been in limbo for more than a week.”).

55 Flood & Pugh, supra note 50.

36 See Mary Flood, Lea Fastow Begins Prison Sentence; Ex-Enron CFO’s Wife Arvives Early to
Start I-year Term, HOUS. CHRON., July 13, 2004, at A1; Farrell & O’Dannell, supra note 32, at 1B
(*U.S. District Judge David Hittner told Lea Fastow Wednesday that he refused to be locked in to the
five-month prison sentence that her lawyers had negotiated with prosecutors.™).

2! See Flood, Lea Fastow Begins Prison Sentence, supra note 56.
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Elisabeth Beasley, Matthew Martin, Geraldine Castilla, Joseph Guccione, Alexa Weinberg, and Alison
Koenig. Thanks also to Washinglon University School of Law far the opportunity to preseut this picew as
part of their workshop series.

! Assistant Professor of Law, Southern [1linois University School of Law and former member of the King
& Spalding LLP Special Matters and Governmenl Investigations Team. Professor Dervan will be a

Visiting Professor of Law at the University of Georgia School of Law during the fall 2012 semester.

2 Assistant Professor, Department of Psychalogy, Florida Institute of Technology,
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victimized in 13eatrice, Nebraska,* Police were now convineed that Taylor and five others were
responsible for the woman’s death.” The optiens for Taylor were stark.® If she pleaded guilty
and cooperated with prosecutors, she weuld be rewarded with a sentence of ten 1o forty years in
prison.” Tf, however, she proceeded to trial and was convicted, she would likely spend the rest of
her life behind bars.®

Over a thousand miles away in Florida, and more than twenty years later, a college
sludenl sal nervously in 4 classroom chair contemplating her options.” Just moments belore, a
graduate student had accused her of cheating on a logic test being administered as part of a
psychalogical study. The young student was offered two choices. If she admitted her offense
and saved the university the time and expense ol proceeding with a trial before the Academic
Review Board, she would simply lose her right to compensation for participating in the study. If,
however, she procecded to the review board and lost, she would lose her compensation, her
faculty advisor would be informed, and she would be forced to enroll in an ethics course.

Tn Beatrice, Nebraska, the choice for Taylor was difficult, but the incentives were
enticing. 1% A sentence of ten to forty years in prison meant she would return home cne day and
salvage at least a portion of her life.'" The alternative, a lifetime behind bars, was gtim by
comparison.'? After contemplating the options, Taylor pleaded guilty to aiding and abetting

® See THE INNOCESCE PROJECT — KNOW THE CASES: ADA JOANN TAYLOR, available at
www. innocenceproject. org/Content/Ada_JoAnn_Taylor.php (last visited January 1, 2012),

1 See 1@, (“Somelime during the night of February 5, 19385, 68-yeur-old Helen Wilson was sexually
assaulted and killed in the Beatrice, Nebraska, apartment where she lived alone,”).

* But see id. (“An FBI analysis of the Wilson murder and the three other [related] crimes concluded that
‘e can say with slmost total certainty Lthat this crime was comumitted by one individual acting alone,”™),

¢ See id

7 See id (“Ada JoAnn Taylar agreed with prasecutors to plead guilty and teatity at the trial ol co-
defendant Joseph White regarding her alleged role in the murder. Tn ¢xehange for her tostimony, she was
sentenced to 10 to 40 years in prison.™).

¥ See id.

? See infra Section 1T (discussing the plea bargaining study).

' See THE INNOCENCE PROJECT — TAYLOR, supra note 3.

! See id

" See id ; see also Wayne A, Logan, Proportionality and Punishment: Imposing Life Without Parole on
Juvenilzs, 33 WAKS TORLSTL, RV, 681, 712 (1998) (discussing the severily of life in prisen and noting
that some death row inmates “walve their appeals out of fear that they will perhaps succeed and be faced

with a mandatory LWOY sentence.”) As ncted by one phifosopher:

2
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sccond-degrec murder,'? Twenty years luter, Lhe college student mads a similar caleulation, ™
While the loss of compensation for participating in the study was a significant ?unishment, it was
certainly better than being forced to enroll in & time consuming ethics course.”® Just as Taylor
had decided to control her destiny and accept the certainty of the lighter alternative, the college
student admitted she had knowingly cheated an the test.'®

That Taylor and the college student both pleaded guilty is not the only similarity between
the cases. Doth were also innocent of the offenses for which they had been acensed.”’ After
serving nineteen years in prison, Taylor was exonerated after DNA testing proved that neither
she nor any of the other five defendants in her case were involved in the murder,'® As for the
college student, her innocence is assured by (he fact thal, unbeknownst o her, she was actually
part of an innovative new study into plea bargaining and innocence. ¥ The study, conducted by
the authors, involving dozens of college students, and taking place over several months, not only

What cotparigon can there really be, in point of severity between consigning a man to
the short pang of a rapid death, and immuring him in a living tomb, there to linger out
what may be a long life in the hardest and most monotonous tail, withour any of its
alleviation or rewards - debarred from all pleasant sights and sounds, and cut off from ali
earthly hope, excepl a'slight mitigation of bodily restraint, or a small improvement of
diel?

Sae id. {quoting Leon Shaskolsky Shelefl, ULTIMATE PENALTIES: CAPTIAL PUNISHIMENT, T3
[PRISONMENT PHYSICAL TORTURE 64 (1987) (quoting Johu Stoart Mill, Parliamentary Debate on
Capital Punishiment Within Prisens Bill (Apr. 21, 18681)).

" See fifra section 1 (discussing Lhe plea bargaining study).
" See id

" See i,

1% See el

¥ See THE INNOCENCE PROJECT — TAYLOR, suprea note 3.

"% See id It should also be noted that five of the six defendants in the Wilson murder case pleaded guilty.
As deseribed above, all six defondants wore innocent and plaved no rale in the sexual assault or mueder of
Wilson. See id.; see alsp THE INNOCEWNCE PROJECT — KNOW THE CASES: DZBRA SHELDEN, available at
www, innocenceproject.arg/Content/Debra_Shelden.php (last visiled Jan, 1, 20127 (“Debra Shelden
agreed with prosecutors to plead guilty and estify falsely to her alleged role in the crime at the trial of co-
defendant Joseph White in cxehange for a lighter sentence.”): TIHE INNOCENCE PROJKCT — KNOW 111
CASES; JAMES DEAN, available at www innocenceproject.org/CententJames_Dean.php (last visited Jan.
1, 2012) (“Jeseph White was the only defendant in this case to go to trial, and three of his five co-
defendants testified against him in exchange for shorter sentences than those they may have received had
their own cases gone Lo wial,”).

¥ See infra section I (discussing the plea bargaining study).

3
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recreated the innocent defendant’s dilemuma experienced by Taylor, but revealed that plea
bargaining’s innocence problem is not isolated to an obscure and rare set of cases,”® Strikingly,
the study demonstrated that more than half of innocent defendants will falsely admit guilt in
return for a perceived benefit.?! This finding not only brings finality to the long-standing debate
regarding the possible extent of plea bargaining’s innocence problem, but also ignites a
fundamental conslilulional question regarding an institution the Supreme Court reluctantly
approved of in 1970 in return for an assurance it would not be used to induce innocent
defendants 1o falsely admit guilt 2

This article will first examine the histery of plea bargaining in the United States,
including examination of the current debate regarding rthe prevalence of plea bargaining’s
innocence problem.” Second, this article will discuss the groundbreaking psychological study of
plea bargaining conducted by (he authors.™  This section will include examination ol the
methodology and results of the study.25 Finally, this article will analyze the censtitutional limits
placed on plea bargaining by the Supreme Court in its landmark 1970 decision, Brady v. United
States.® In this decision, the Supreme Court stated that plea bargaining was a tool for use only
when the evidence was overwhelming and the defendant might benefit from the opportunity to
bargain?’ According to the Court, if it hecame cvident that plea bargaining was being used more
broadly to create incentives for defendants of questionable guilt to “falsely condemn
themsclves,” the entire institution of plea hargaining and its constitutionality would require
reexamination.”® Perhaps, as a result of this new study, such a time far reevaluation has arrived,

X See id

M See id

% See id

% See infia section T (discussing the historical risc of plea bargaining and its innecence problem).

* See imfra suetion II (discussing the plea bargaining study).

B See id

* See Brady v. United States, 397 U.S. 742 (1970).

M id at 752,

* 7d, at 757-38; see also Lucian E. Dervan, Bargained Justive: Plea Bargaining ‘s Innocence Prablesm

and the Bradv Sqfety-Valve, -- UTATII LAW REVIEW -- (forthceming 2012) (discuasing the “Rrady Safety-
Valve. .
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1. The Historieal Rise of Plea Barguaining and lis Innocence 'roblem

On December 23, 1990, a twenty-one year old woman was robbed and sexually assaulted
by an unknown assailant in New Jersey.?® Three days after the attack, and again a month later,
the victim identified John Dixon as the perpetrator from a photo arraLy.3 ® Dixon was arrested on
January 18, 1991, and venturcd down a road familiar to criminal dcfendants in the United
States.”! Threatened by prosecutors with a higher prison sentence if he failed to cooperate and
confess to his alleged crimes, Dixon pleaded guilty to sexual assault, kidnapping, robbery, and
unlawful possession of a weapon. He received a sentence of forty-five years in prison.” Ten
vear later, however, Dixon was released from prison after DNA evidence established tha: he
could not have heen the perpetrator of the crime.™ While the story of an innocent man pleading
guilty and serving a decade in prison before exoneration is a tragedy, perhaps it should not be
surprising given the prominence and power of plea barpaining in teday’s criminal justice
systemni.

z THE  INNOCENCE  PROIECT -  KNOW  THE  (CASES: JoHN  DIXON,

hlp://www.innocenceproject.org/Content/John_Dixon.php {last visited January 23, 2012) {describing the
story of John Dixen, who pleaded guilty to rape charges for fear he would receive a harsher sentence if he
proceeded to trial, but was later exonerated by DNA ovidence).

* See id,
3 See id.

% See id; see aiso Richard Klein, Due Process Denied: Judiciai Coercion in the Plea Bargaining
Frocess, 32 HOFSTRA L. REv, 1349, 1398 (20041

By the time of the plea alloculion if is clear that the defendant has decided to take the plea
bargain and knows or has been instructed by counsel to tell the court that he did indead
do the crime. Predictably, lhe Nalional Tnstitute ot Justice survey found that judges
rejected guilty pleas in enly two percent of cases, Since efficiency and speed is the name
of the game, it is not unexpected thal meaningful questioning of the defendant dees not
oceur and it is not surprising that the Institute concluded that the plea allocution
procedure is “close to being a new kind of ‘picus fraud.”

14 ; see also Ronald F. Wright, Trial Distorsion and the End of fnnocence in Federal Criminal Justice, U.
PA. L. REv. 79, 93 (2005) (“But when it comes to the defendant's "voluntariness" - the sceend hall ol the
formula - courts have walked away. The proper knowledge, together with a pro forma statement from the
defendant (hut her puilly plea was not cocreed, normally suffices.™).

¥ See THE INNOCINCE PROJECT - DIXON swpra note 29.

¥ See i,

% See United States Senlencing Commission, 2010 Sowrcebook of Federal Sentencing Statistics, Figure

C, availablc at

hitp://www.ussc.gov/Data_and_Statistics/Annual_Reports_and_Sourcebooles/2010/FigureC.pdf {last

5
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Plea bargaining, however, was not always such a dominant force in the United States.*
In fact, when appellate courts first began to see an influx of such bargains around the time of the
American civil war, most struck down the deals as unconstitutional”’ Despite these early
judicial rebukes, plea bargaining continued to linger in the shadows as a tool of cormption.38
Then, in response to growing pressures on American courts due to overcriminalization in the
early twentieth century, plea bargaining gradually moved into the light and began a spectacular
rise to power.”® That today almost 97% of defendants in the federal system plead guilly, just as
John Dixon did in New Jersey in 1991, is both a testament to the institution’s resilience and a
caveat about its powet of persuasion.*

visited fanuary 2, 2012} (dovumenting that almost 97% of defendants in the federal criminal justice
system plead guiley).

% See Dervan, Bargained Justice, supra note 28, at --; Lucian E. Dervan, Plea Bargaining s Survival:
Finagncial Crimes Plea Bargaining, A Continued Triumph in g Post-Earon World, 60 OKLAHOMA Law
REVIEW 457, 478 {2007, Mark H. Haller, Piea Bargaiming: The Nineieenth Century Context, 13 LAW &
SoC’y REV. 273, 273 (1978} (“[Alschuler and Friedman] agree that plea bargaining was probably
nonexistent hefore 18040, began to appear during the carly or mid-nincieenth cenury, und became
institutionalized as a standard feature of American urban criminal courts in the last third of the nineteenth
cantury,”); goe gles John 1T, Langbein, Undsrstanding ihe Short History of Plea Bavgaiming, 13 LAW &
SoC’Y REV. 261 (1978), Lynn M. Mather, Comments on the History of Plew Bargaining, 13 LAW &
S0ty Riv. 281 (19781 John Baldwin and Michael MeConville, Plea Bargaining and Plea Negotiaion
in England, 13 Law & S0C'Y REV. 287 (1978).

%7 See Dervan, Bargained Justice, supra note 28, at --,
% See Albert W. Alschuler, Plea Bargaining and Its History, 79 COLUM. L, REV. 1, 19-24 (1979].

¥ George Pisher, Plea Bargaining’s Triumph, 109 YALR LI, 857, 859 (2000) (hereinafier “Plea
Buargaining's Triumph Yale)”).

There is no glery in plea bargaining. In place of a noble clash for truth, plea bargaining

gives us aakulking truce. . . . But though its victory merits ne fanfare, plea barpgaining
has triumphed. .. . The battle has been lost for some time. . .. [V]ictory goes to the
powerful.

I, see also George Fisher, PLEA BARGAINING'S TRILMIIL A LIISTORY QU PLLA BAI#(_‘.A.INI_\'G I~
AMERICA (2003) (hereinafter “PLEA BARGANING'S TRIUMPH”}.

“ See United States Sentencing Commission, 2010 Sowrcebook of Federal Sentencing Statisics, Figure
C, available at

htp://www.usse.gov/Data_and_Statistics/Annual Reports and_Sourceboolks/2010/FigureC.pdf (last
visited January 2, 20123,
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a. THE RISE OF PLEA BARGAINING

While most discussions regarding the rise of plea bargaining begin in the late nineteenth
century, the full history of plea bargaining dates back hundreds of years to the advent of
confession law. ¥ As Professar Albert Alschuler noted, “[TThe legal phenomenon that we call a
guilty plea has existed for more than eight centurics. .. [as] a ‘confession.’™ 2 Interestingly, early
legal precedent regarding confessions prohibited the offering of any inducement to prompt the
admission.™ As an cxample, in the 1783 case ol Rex v. Warickshall, an English cowrt stated,
“[A] confession forced from the mind by the flattery of hope, or by the torture of fear, comes in
so questionable a shape... that no credit ought to be given to it”* While plea bargaining as it
exists today relies upon the use of incentives, common faw prohibitions on such induecments
persisted until well into the twentieth century.45

The first apgellate influx of plea bargaining cases in the United States occurred shortly
aller the Civil War.*® Relying on past confession precedent prohibiting the offering of incentives
in return for admissions of guilt, various courts summarily rejected these bargains and permitted
the defendants to withdraw their statements.”” These early American appellate decisions,

! See Alschuler, supranote 38, at 12.
* See id at13.
* See id at 12.

“ See id (“It saon became clear that any confession ‘obtained by [a] direct or implied promisef],
hawever, slight” could not be received in evidence, Fven the vller ol a glass of gln was o “promise of
leniency’ capable of cosrcing a confession.”}

** See Dervan, Bargained Justice, supra note 28, at — (discussing the evolution of the doctrine that guilty
pleas must be voluntary); see also Albart W. Alschuler, Yhe Changing Llea Barguining Debgre, 69
CALIP.T., RTV, 652, 657 (1981),

Plea negotiation works . . . only because defondants have hicen led to believe that their bargains
are in fact bargains. Ifthis belief is erroneous, it seems likely that the defendants have been
deluded inte sacrilicing their conztitutional rights Tor nathing, Unless the advouates of plea
bargaining contend that defendants should be misled, they apparently must defend the
proposition that these defendants’ plews should make some difference in (heir sentences.

14 (foulnotles omilted).
1% See Alschuler, supra nole 38, at 19-21,

" See td. Alschuler provides several examples of stalemonts made by the appellate courls examining plea
hargains in the late nincteenth century.



however, did not prevent plea bargaining [rom continuing to operate in the shadows.® That plea
bargains continued to be used despite strong precedential condemnation can be traced, at least in
part, to the need for plea bargaining as a tool of corruption during this period.™ As an exarple,
and as Professor Alschuler has noted previously, there are documented accounts that by 1914 a
defense attorney in New York would “stand out on the street in front of the Night Court and
dicker away sentences in this form: $300 for ten days, $200 for twenty days, $1350 for thirty
days,”50 Such bargains were not limited to New York.”' One commentator wrote the following
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in 1928 regarding plea bargaining in Chicago, TNlinois:™

The least surprise or influence causing [the defendant] to plead guilty when he had any
defense at all should be sufficient causc to permit a change of the plea from guilty to not
guilty. ..

Na sort of pressure can be permitted to bring the party to forego any right or advantage
however slight. The law will not suffer the leasl weight te be put in the scale against
him...

[W]hen there is reason to believe that the plea has been entered through inadvertence ...
and mainly from the hope that the punishment to which the accuscd would otherwise be
expased may thereby be mitigated, the Caurt should be indulgent in permitting the plea to
be wilhdrawn.

See id. at 20. A legal annotation from the period stated:

We would conclude, from an examination of all the cases upon the subject, that where
there is an inducement of any kind held aut to the prisoner, by reason of which he enters
the plea of guilty, it will ... better comport with a sound judicial discretion to allew the
ples to be wilhdrawn ..., and cspocially so when counsel and friends represent to the
accused that it has been the custom and common practice of the court to assess a
punishment less than the waximum upon such a plea. ..,

1d. at 24 (quoting Hopkins, Withdrawai of Piea of CGruilty, 11 CRIM. L. MAGAZINE 479, 484 (1889)).

" See id at22.

¥ See id at 24,

Sea id,

sn d

The gap between these judicial denunciations of plea bargaining [in the late nineteenth
century] and the practices of many urban courls at the i of the century and thereafter
was apparently extreme. In these courts, striking political corruption apparently
contributed to a Qourishing practice of pica bargaining,

51 .
* See id.

% See id. at 25. (this cite seems unnecessary to me)
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When the plea of guilty is found in records it is almost certain to have in the
background, particularly in Cook County, a session of bargaining with the State’s
Attorney. ... These approaches, particularly in Cock County, are frequently made
through another person called a “fixer.” This sort of person is an abeminatien and
it is a setious indictment against our svstem of eriminal administration that such a
leech not only can exist but thrive. The “fixer” is just what the word indicates.
As to qualifications, he has none, except that he may be a person of some small
political influence.>

The use of plea bargaining by such “fixers” ensured it would continue to survive despite judicial
repudiation, though another phenomenon would be needed to bring it out of the shadows.>

While cerruption kept plea bargaining alive during the late nineteenth and early twentieth

centuries, overcriminalization necessitaled plea bargaiming’s emergence into (he mainstream off
' n . . . <35 . . . e

criminal procedure and its rise to dominance.”™ According to one analysis of individuals arrested

%3 Jd, This quotation is attributed to Albert J. Harno, Dean, University of Ilinois Law School, See id.

% See Dervan, Bargained Justice, supra note 28, at - (“While carruption introduced plea bargaining to the
broader legal community, it was the rise in criminal cases during prohibition that spurred its growth and
made it a legal necessity.”).

£ .
% See id at—

Between the early twentieth century and 1916, lhe number of cases in the federal system
resulting in pleas of guilty rose sharply from fifty to seventy-two percent. In return for
defendants" agsistance in moving a flood of cases through an overwhelmed system, they
were often permitted to plead guilty to lesser charges or given lighter sentences. As
prohibition was exlinguished, the United States continued its drive 1o creale new criminal
laws, a phenomenon that only added to the courts’ growing case loads and the pressure to
continue to use bargaining to move cases through the system.

See id.; see also Denald A. Dripps, Overcrintinalization, Discretion, Waiver: A Survey of Possible Exit
Strategies, 109 PENN, ST, [, REv, 1153, 1156-61 (2005) (discussing the relationship butween breadening
legal rules and plea bargaining); William J. Stuntz, The Pathological Politics of Criminal Law, 100 MICH.
T.REV. 505, 519-20 (2001) {discussing the influence of broader laws on the rate of plea bargaining). For
a definition of “overcriminalization,” see Lucian E. Dervan, Over-Criminalization 2.0: The Symbiotic
Relaticnship Between Plea Bargaining and Qvercriminalization. 7 1. 1. oo, & POL’y 645, 645-46
(2011) (discussing overcriminalization).

Similarly, consider the significant ramifications that would follow should there no lenger
be overcriminalization. The law would be refined and clear regarding conduet for which
criminal liability may attach. Individual benefits, political pressure, and notoriety would
not incentivize the invention of novel ltewal theories upon which Lo base lability where
none otherwise exists, despita the already expansive size of the United States criminal
code. Further, novel legal thearies and averly-broad statutes would not be used to create

9
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in Chicago in 1912, “more than one half were held for viclation of legal precepls which did not
exist twenty-five years before. »3¢ Ag the number of crmunal statutes and, as a result, criminal
defendants swelled, court systems became overwhelmed.” In searching for a soluton,
prosecutors turned to bargained justice, the previous hastion of corruption, as a mechanism by
which official and “legitimate” offers of leniency might ensure defendants waived their rights to
trial and cleared cases from the dockets.”® The reliance on bargains during this period is
evidenced by the observed rise in plea bargaining rates.”® Between the early twentieth century
and 1916, the number ol defendant’s pleading guilty rose from fifly percent (o seventy-two
percent.%

The passage of the Eighteenth Amendment and advent of the prohibition cra in 1919 only
exacerbated the overcriminalization preblem and rurther required reliance on plea bargaining to
ensure the continued functionality of the justice sy. stem.*! As George Fisher noled in his seminal
work on plea bargaining, prosecutors had little option other than to continue attempting to create
incentives for defenda.nts to avoid (rial £

staggering sentencing differentials that coerce defendants, even innocent ones, to falsely
confss in return for loniency.

Id
5% See Alschuler, supranote 38, at 32.
57 See Dervan, supra note 55, at 649-50.
Tnn return for agreeing not to challenge the government’s legal assertions and for assisting
in lesaoning the strain created hy overcriminalization, Lit.fbllddl‘ll.b ware permilted o plead
guilty to reduced charges and in return for lighter sentences.”” The strategy of using plea
bargaining to move cascs through the system was effective, as the number of defendants
relieving the government of its burden at trial swelled.
I at 630,
¥ See id
5% See Alschuler, supra note 38, al 33,
M See id.
1 See Scott Schaeller, The Legisiutive Rise and Populist Fall of the Eighteenth Amendment: Chivago and
the Failure of Prohibition, 26 J.L. & POL. 385, 391-98 {2011} (discussing the history of the passage cf the
Eighteenth Amendment).
# See [isher, PLIA BARGAINING'S TRIUMPH, supra ncte 39, at 210; see alse Alschuler, supra nate 38, at
28 (“The rewards associated with pleas of guilty were manifested not cnly in the lesser offenses of which

guilty-plea defendants were convicted but also in the lighter sentences that they received.”).

10
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[Flederal prosecuiions under the Prohibition Act terminated in 1930 had become
nearly eight times as many as the total number of all pending federal prosecutions
in 1914, In a number of urban districts the enforcement agencies maintain (hat
the only practicable way of meeting this situation with the existing machinery of
the federal courts ... is for the United States Attorneys to make bargains with
defendants or their counsel whercby defendants plead guilty to minor offenses
and escape with light penaliies.”

By 1925, almost ninety percent of eriminal convictions were the result of a plea of guilty.¥ By
the end of the prohibition era, plea bargaining had successfully emerged from the shadows of the
American criminal justicc system to take ils place as an indispcnsable solution for an
overwhelmed system.®

Though plea bargaining rates rose significantly in the early twentieth century, appellate
courts wers still reluctant to appreve such deals when appealed,66 For example, in 1936, Juck
Walker was charged with armed robbery."" In a scene common in today’s eriminal justice
system, prosecutors threatened to seek a harsh sentence if Walker failed to cooperate, but offered
a lenient alternative in return for a guilty p]ea\_{’8

[The District Attorney] told him to plead guilty, warning him that he wonld be
sentenced to twice as great a term if he did not so plead. ... In view of the District
Attorney’s warning, and in fear of a heavy prison term, he told the District
Atlormey he would plead guilty.*

Walker later appealed his sentence and the Uniled States Supreme Court lound the bargain
constitutionally impermissible, noting that the threats and inducements had made Walker’s plea

. T
involuntary.”

@ Jd. at 32.

¥ See id, at 33,

% See Dervan, supra nete 28, at — (“As prohibition was extinguished, the United States continued its drive
to create new criminal laws, a phenomenon that cnly added 10 the courts” growing case loads and the
pressure to continue to use bargaining to mave cases through the system.”).

% See e.g. Walker v. Jehnston, 312 U.S, 275, 279-80 (1941).

 See id.

® See id. at 280.

% Id. at 281,
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[Walker] was deceived and cocroed into pleading guilty when his real desire was
to plead not guilty or at least to be advised by counsel as to his course. If he did
not voluntarily waive his right to counsel, or if he was deceived or coerced by the
prosecutor into entering a guilty plea, he was deprived of a constitutional right.”

Ounce again, despite plea bargaining’s continued pressnce in the courl syslem, the appellate
courts were reluctant to embrace the notion of bargained justice and coerced confessions.

By 1967, despite a continued rejection of plea bargaining by appellate courts, even the
American Bar Association (“ABA™) was beginning to see the benefits of the instimtion,”? Ina

" See id at 279-86; see aiso Hallinger v. Davis, 146 U8, 314 (1892) (requiring that the defendant
voluntarily avail himself of the option to plead guilty).

7 Walker, 312 U8, at 286, see also Alisa Smith and Sean Maddan, Three-Minute Justice: Haste and
Wuste in Florida's Misdemeanor Courts, NACDL, 15 (July 2G11) (uoting that a study of misdemeanor
cases in Florida courts found that 66% of defendants appeared at arraignment without counsel and 70% of
defendants pleaded guilly al arraignment),

‘Irial judges failed to advise the unreproscated defondants of their right to counscl in open
court (i.e., not by way of an announgement by the public defertders, written waiver form,
or video-recorded information} only 27% of the time. Judges asked defendants if they
wanted to hire a lawyer or if they wanted counsel less than ball of the Ume. And only
about one-third of the time did the trial judge discuss the importance and benefits of
counsel or disadvantages of proceeding withoul counsel.,

1d.

™ See American Mar Association Project on Standards for Criminal Justice, /eas of Guilty 2 (Approved
Draft 1968). During the period between 1941 and 1974, several additional appellate cases challenged the
constitutionality of plea bargaining. See also United States v. Jackson, 390 U8, 570 (1968) (striking
down a statute that allowed for the death penalty only when a defendant failed to plead guilty and moved
forward with a jury trial as an “Impermissible burden upon the excreise of a constitutional right.™);
Machibroda v. United States, 368 U.S. 487 {1962) (finding a prosceutor's offer of lanicney and threals of
additional charges an improper inducement that stripped the defendant’s plea of guilty of voluntariness),
see alse Shelton v, Unilied States, 242 F.2d 101 (5th Cir, 1957), fuclument sef aside, 246 F.2d 571 (51 Cir.
1957) {en banc), rev’d per curiam on confession aof ervor, 356 U.S. 26 (1938) (involving a defendant the
cowrt determined fiad baen induced to plead guilty by the premise of 4 light sentence and the dismissal of
other pending charges). In Shelton, the court stated:

There is no doubt, indeed it is practically conceded, that the appellant pleaded guilty in
reliance on the promise of the Assistant Uniled Stales Allorney thit he would receive a
sentence of only ons year. The court, before accepting the plea, did not ascertain that it
was m truth and in fact a voluntary plea not induced by such promise. 10 necessarily
follows that the judgment of canviction must be set aside and the plea of guilty vacated.

Id. at 113. The court went on to state, “Justice and liberty are not the subjects of bargaining and barter,”
Id

12
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report regarding the criminal justive syslem, the ABA noted that the use of plea barguining
allowed for the resolution of many cases without a trial, something necessary given the system’s
lack of resources.”® In particular, the reporl noted (hal “the limiled use ol the (rial process (or
those cases in which the defendant has grounds for contesting the matter of guilt aids in
preserving the meaningfulness of the presumption of innocence.”’ '

Three years after the ABA embraced plea bargaining as a necessary tool of an
overburdened system, the Uniled Slatcs Supreme Court finally dircctly addressed the
constitutionality of modern day plea bargaining in the case of Brady v. United Stares.” The case
involved a defendant charged with kidnapping in violation of federal law.”® The law permitted
the death penally, but only where recommended by a jury.”” This meant that a defendant could

7 See supra note 72.
™ See ABA Project on Standards for Criminal Justice, supra note 72, at 2.

[A] high proportion of pleas of guilty and nolo contendere does benefit the system. Such
ploas tend to limit the trial process to deciding real disputes and, consequently, to reduce
the need for funds and personnel. 1T the number of judges, courtrooms, court personnel
and counsel for prosecution and defense were to be increased substantially, the funds
necessary for auch increases might be diverted from elsewhere in the criminal justice
process. Moreover, the limited use of the trial process for those cases in which the
defendant has grounds for contesting the matter of guilty aids in preserving the
meaningfulness of the presumption of innocencs.

I
75 See Brady v. United States, 397 U.S. 742, 743 {1970}.

" See id. Interestingly, the defendant in Brady was charged under the same federal statute at issue in the
1968 vase of United States v, Jackson. See United Stawes v, Juchson, 390 T.S, 570 (1968) {striking down
a statute that allowed for the death penalty only when a defendant failed to plead guilty and moved
forward with a jury trial as an “impermissible burden upon the exercise of a constitutional right.”; see
alzo Dervan, Bargained Justice, supra note 28, at — (“With regard to the federal kidnapping statute, [the
Jackson court stated that] the threat of death only for those who refuse to confess their guilt is an example
ala coercive ineeniive that makes any resulting guilty plea ipvalid.”).

" The law, 18 U.8.C. section 1200 (a), read as follows:

Whoever knowingly ransports in inlerstate * * * cornmerce, any person who had bean
unlawfully * * * kidnapped * * * and held for ransom * * * or otherwise * * * shall be
punished (1) by death i the kidnapped person hus not been liberated unharmed, and if the
verdict of the jury shall so recommend, or (2) by imprisonment for any term of year or for
life, it the death penalty is not impaosed.

Jackson, 390 U.S. at 570-71.
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avoid capital punishment by pleading guilty.78 Realizing his chances of success at trial were
minimal given that his co-defendant had agreed to testify against him at trial, Brady pleaded
guilty and was sentenced to fifty years in prison.” He later changed his mind, however, and
sought to have his plea withdrawn, arguing his act was induced hy his fear of the death penalty.go

While all prior precedent regarding plea bargaining up to this point indicated that the
Supreme Court would look with disfavor upon the defendant’s decision to plead guilty in return
for the more lenient sentence, plea bargaining’s risc during the previous century and unique 1ole
by 1970 protected it from absolute condemnation.®'  Instead of finding plea bargaining
unconstitutional, the Court acknowledged the necessity of the institution to protect crowded
court gystems from collapse.¥ The Court then went on to describe the type of bargains that
would be acceptable:53

Of course, the agents of the State may not produce a plea by actual or threatened
physical harm or by mental coercion overboaring the will of the defendant, But
nothing of the sort is claimed in this case; nor is there evidence that Brady was so
gripped by fear of the death penalty or hope of leniency that he did not or could
not, with the help of counscl, rationally weigh the advantages of going to trial
against the advantages of pleading guilty.®

The Court continued:

8 See Brady, 397 U.S. at 743.

7 See id. at 743-44.

¥ See id at 744,

¥ See supra notes 46 to 71 and accompanying text.

& See Brady, 397 U.S. at 752-58, see aiso Nervan, Bargained Justice, supra note 28, at —,
As if the criminal justice system were not alrcady bogged down with growing casc loads,
in part due to over-criminalization, the Supreme Court had just finished handing
defendants a number of significant vietories during the Due Process Revelution of the
1960s. For instance, the Supreme Court imposed the “exclusionary rule” for violations of
{he Fourth Ameandment, granted the right to counsel, and impesed the obligation that

suspects be informed of their rights prior to being interrogated.

Id.; see also Mapp v. Ohio, 367 1.S. 643 (1961) (exclusionary rule); Gideon v. Wainwright, 372 U.S, 335
(1963} (right to counsel) Miranda v. Arizons, 384 1.8, 436 {1968) (self- incrimination),

8 See Brady, 397 (1.8, at 750-51.
8 Ia’.

14
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[A] plea of guilty cntered by one fully aware of the direct consequences, including
the actual value of any commitments made to him by the court, prosecutor, or his
own counsel, must stand unless induced by threats (or promises to discontinue
improper harassment), misrepresentation (including unfulfilled or unfulfillable
promises), or perhaps by promises that are by their nature improper as having no
proger relationship to the prosecutor’s business (o.g. bribes).*

After Brady, plen bargaining was ;JCTH'IiHﬂd and eould fully emerge into the mainsiream of the
American criminal justice system. 5 As long as the plea was “voluntary,” which meant that it
was not induced “by actual or threatened physical harm or by mental coercien overbearing the
will of the delendant,” the bargain would be permirted,®

Plea bargaining continued its rise over the nexl four decades and, loday, over ninety-six
percent of defendants in the federal system plead guilty rather than proceed to trial.¥® While plea
bargaining was a powerlul force in 1970, the ability of prosecutors to create significant
incentives for defendants to accept plea offers grew exponentially after Brady with the
implementation of sentencing guidelines throughout much of the country.sg As one commentator
explained:

8 Id at 755. Inerestingly, the language used by the Supreme Court in Brady is similar to language
proposed by (he United States Court of Appeals for the Filth Cireuil several years earlier to address
“voluntariness.” See Shelton v. United States, 242 F.2d 101, 115 (5th Cir. 19573, judgment set aside, 246
F.2d 571 (5th Cir. 1957) (en banc), rev'd per curiam on confession of error, 356 11.8. 26 (1938), The
Shelton case almost rose to the United States Supreme Court for review of the constitutionality of plea
bargaining in 1958, but was surreptitiously withdrawn prior to argument.

Interestingly, the panel decision from the Fifth Circuit was later overturned er bane, and
the case proceeded o the Supreme Court. The Court never addressed the challenge to
plea bargaining, however, hecause the government filed an admissian that the guilty plea
may have been improperly obtained and the case was remanded to the District Court
without fiether discussion. According to Protessor Alhert Alschuler, evidence indicates
that the governument likely confessed its error for fear that the Supreme Court would
finally make a direct ruling that all manner of plea bargaining was wholly
uncenstitutional.

De-ryan, Bargained Justice, supra note 28, at —,

% See Brady, 397 1.8, at 750-55 (permitting the wae of plea bargaining).

5 See i, al 750.

# See United States Sentencing Cormission, 2000 Sowrcebuok of Federal Sentencing Statistics, Figure
C, available at

hitp://www.usse.gov/Data_und_Statistics/Annual_Reports_and_Sourcebooks/2010/FigureC.pdf { last
vistted January 2, 20127,
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Before the advent of modemn sentencing guidelines, both prosecutor and judge
held some power to plea bargain without the other’s cooperation.... Tuday,
however, sentencing guidelines have recast whole chunks of the criminal code....
By assigning a fixed and narrow penalty range to almost every definable offense,
sentencing  guidclines often empower prosecutors to dictate a defendant's
sentence by manipulating the charges. Guidelines have unsetrled the cld balance
of bargaining power among prosecutor, judge, and defendant by ensuring that the
prosecutor, who always had the strongest interest in plea bargaining, now has
almost unilateral power to deal.”

Through charge selection and manipulation of sentencing ranges, prosecutars today possess
striking powers to creato significant sentencing differcntials, a term used to deseribe the
difference between the sentence a defendant faces if he or she pleads guilty versus the sentence
risked if he or she proceeds (o trial and is convicted.” Many have surmised that the larger the

R See Cisher, PLEA BARGAINING™S TRIUMPLL, supra nate 39, at 210 (“[Sentencing Guidelines] invest
prosecutors with the power, modetated only by the risk of less at trial, to dictate many sentences simply
by choosing one set of charges over another.”); see also Mary I*. Brown and Stevan T. Bunnell,
Negotiating Justice: Prosecutorial Perspectives on Federal Plea Bargaining in the District af Columbia,
43 AM. CRIM. L. REV. 1063, 1066-1067 (2006) (“Like most plea agreements in federal or state courts, the
standard D.C. federal plea agreement starls by identifying the charges to which the delendane will plead
guilty and the charges or pofential charges that the government in exchange agress not to prosecute.”);
Joy A. Boyd, Power, Policy, and Practice: $he Deparimeni of Justice s Plea Bargaining Policy as
Applied to the Federal Prosecutor’s Power Under the United States Sentencing Guidelines, 36 ALA. L.
REV, 591, 592 (2004) (“Not only may a prosecutor chaose whether to pursue any given cuse, bul she also
decides which charges to file.”); Geraldine S. Mochr, Prosecutorial Power in an Adversarial System:
Lessons from Curvent White Collar Ceses and the Ingrasitorial Model, 8 B, CRIML LR, 165,177
(2004) (“The power of the prosecutor to charge is two-Told; the power to indict or not ... and the power to
decide what offenses to charge,™); Jon J. Lambiras, White-Collar Crime: Why the Sentencing Dispariny
Despiie Uniform Guidelines?, 30 PEPP. L. REV. 439, 512 (2003) (“Charging decisions are a critical
sentencing matter and are left solely to the diserction of the prosscuter. When dewermining which charges
(v bring, prosgoutors may often choose [ront mors than one statutory offense.”).

™ Fisher, PLEA TARGAINING'S TRIUMPH, supra note 39, at 17; see aiso Boyd, supra note 89, at 591-92
(*“While the main focus of the Sentencing Guidelines appeared to be narrowing judicial discretion in
sentencing, some crities argued that the Sentencing Guidelines merely shifted the [edoral judges’
discretionary power to federal prosecutors.”); see also Marc L. Miller, Domination & Dissatisfaction:
Prosecrtors as Sentencers, 56 STAN, T, Rey. 1211, 1252 (2004) (“The overwhelming and dominant fact
of the federal sentencing system, beyond the Commission and the guidelings and mandatory penalties, is
the virtnally absolute power the systent bag aiven prosecutors over federal prosceution and sentencing.”),

M See Alschulor, supra note 45, al 652-53 (‘Criminal defendants today plewd guilty in averwhelming
numbers primarily because they perceive that this action is likely to lead to more lenient treatment than
would follow conviclien at trial. A number o studics suggest this percepticn is justified.”); see also
Decvan, Bargained Justice, supra notc 28, at —,

16
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sentencing differential, the greater the likelihood a defendant will forego his or her right to trial
and accept the deal

b. PILFEA BARGAINING’S INNOCENCE DEBATR
In 20004, Lea Fastow, wife of former Fnron Chicf Financial Officer Andrew Fastow, was

accused of cngaging in ninety-eight counts of criminal conduct related 1o the collapse of the
Texas energy giant.”” Though conviction al irial under the original indictment carried a prison

Plea bargaining’s rise to dominance during the nineteenth and twentieth centuries
resulted from proseculors gaining increased power over Lhe criminal justize system and,
through such power, the ability to offer increasingly significant incentives to those
willing to confess their guilt in court. Today, sentencing dilferentials have reached new
heights and, as a result, the incentives for defendants to plead guilty are greater than at
any previous point in the history of wur criminal justice system,

Ied; see also Lucian . Dervan, {he Swprising Lessons from Pleax Bargaining in the Shadow of Terror,
27 GA. ST. U. L. REV. 239, 245 (2010} {“Key to the success of prosecutors’ use of increasing powers to
creato incentives that attracted defendants was their ability to structurs plea agreements that included
significant differences between the sentence one received in return for pleading guilty and the sentence
ane risked iF he or she lost at trial.”); Stephanos Bibas, Bringing Moral Values into a Flawed Plea-
Bargaining Svstem, 88 CORNELL L. REV. 1425, 1425 (2003) {“The criminal justice system uses large
sentence discounts to induce guilty pleas. Of course these discounts exert pressure on defendants to plead
guilty.”™).

% One study analyzed robbery and burglary defendants in three California jurisdictions and found that
defendants who went to trial received significantly higher sentences. See David Brereton and Jonathan D.
Casper, Does it Pay lo Plead Guilty: Differenticd Senfeacing and ithe Funcrioning of Uriminal Couris, 16
LaWw & SOC*Y REV. 45, 55-59 (1981-82); see also Daniel Givelber, Punishing Protestations of Innocence:
Denying Responsibility amd Its Consequences, 37 AM. CRIM. T. Ruv. 1363, 1382 (2000) (“lhe
differential in sentencing between those who plead and thase convicted after trial reflects the judgment
that defendants who insist upon a trial arc doing something blameworthy.”), Tung Yin, Noi a Rotien
Carror: Using Charges Dismissed Pursuant (¢ a Plea Agreement in Sentencing Under the Federal
Guidelines, 83 CALIL, L. Riv. 419, 443 (1995) (“Curiously, the arcna of plea bargaining pits the concepts
al duress and consideration against each other: a large seotencing difforential makes it more likely rhat a
defendant is coerced into pleading guilty, and yet it also increases the benefit offered in exchange for the
guilty plea.”); H. Joo Shin, Do Lesser Pleas Pay? Accommodations in the Sentencing and Pavole Pracess,
1 1. CRM. JUST. 27 (1973) (finding that charge reduction directly results in reduction of the maximum
sentence available and indirectly resulls in Ieaser actual time served). The Brereten and Casper study
stated:

The point of the preceding discussion is simple encugh: when guilty plea rates are high,
expoct Lo [ind ditforential sentencing. We belicve thal recent acguiments to the effeet that
differentials are largely illusery do not withstand serious scrutiny, even though this
revisionist challonge has been valuable in foreing us to vxamine mare closely what Is too
often taken to be self-evidently true.

Brereton and Casper, supra note 92, at 69,
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sentence of ten years, the government offercd lastow a plea bargain,” In relum for assisting in
their prosecution, she would receive a mere five months in prison.”®  With small children to
consider and a husband who would certainly receive a lengthy prison sentence, Fastow accepted
the offer®® The question that remained, however, was whether Fastow had pleaded guilty
because she had in fact committed the alleged offenses, or whether the plea bargaining machine
had become so powerful since its difficult beginnings following the American Civil War that
even innocent defendants were now becoming mired in its powerful grips.”’

It is unclear how many of the more than 96% of defendants pleading guilty each year are
actually innocent of the charged offenses, but it is clear that plea bargaining has an innocence
problem.®® As Professor Russell I Covey has stated:

% See Diepartment of Juslice Indictmont of Lea Fastow, available al

htip:/A11 findlaw.com/news.findlaw.com/hdocs/docs/enron/usleafstw43003ind.pdf (last visited July 13,
2010); see afso Michelle S. Tacobs, Loyalty's Reward — 4 Felony Conviction: Recent Prosecutions of
High-Status Female Offenders, 33 FORDHAM UR3. L.J. 843 (2006), Mary Flood, Lea Fastow in Plea
Bargain lalks; Former Enromn CFO's Wife Could Get 3-Month Term but Deal Fuces Iurdles, TIOUSTON
CHRONICLE at Al (Nov. 7, 2003].

% See Bruce Zucker, Setiling Federal Criminal Cases in the Post-Enron Era: The Role of the Court and
Probation Office in Plea Bargaining Federal White Collar Cases, 6 FLA. CCASTAL L. REV. |, 3-4 (2004).

% See id. In Fastow’s eventual plea agreement, the prosecutors used a federal misdemeanor charge as a
machanism by which to ensure the judge could not sentence Tastow beyond the terms of (he arrangement.
Seze Mary Flood, Fastows te Plead Guilty Today, Feds Now Focus on Skilling, Lay, HOUSTCN
CHROMICLE at Al (Tan. 14, 20043

% See Grog Tarrell and Jayne (' Donnell, Plea Devls Appear Closa for Fastows, USA TODAY at 1B (Jan.
8, 2004 (“One of the reasons that Lea Fastow wants to limit her jail time to five months is that she and
her hushand Liave two young chitdren, and they’re (rying to siructure their pleas so they're net bath in jail
at the same time.”); see also Flood, supra, note 93at AL {Jan. 14, 2004} (“The plea bargains for the
Fastows, who said they wanled to be sure their twa children are nol lefl parentless, have been in limbo for
more than a week.”).

7 Dervan, Bargaimad Justice, supra nte 28, at — (“Today, the incentives to bargain are powerful enough
tq force even an innocent defendant to falsely confess guilt in hepes of leniency and in fear of reprisal.”);
Trervan, sypra note 55, at 645 (Professor Ribstein notes in his article entitled Agents Prosecuting Agents,
that “prosecutors can avoid the need to test their theories at trial by using significant leverage to virtually
farce even innocent, or at least questienably suilly, defendants to plead guilty ), see alse Larry 1L
Ribstein, Agents Prosecuting Agents, 7 J.L. ECON. & POL’Y 617 (2011).

% See Michael O. Finkalstein, A Statistical Analvsis of Guilty Plea Practices in the Federal Couris, 89
[larv. L. REv, 293, 293 (1975) {“On the basis of the analysis that follows, I conclude thal the pressure on
defendants to plead guilty in the federal courts has induced a high rate of conviction by ‘consent’ in cases
in which no sonviction weuld have been obtained if there had been a conlest.™); Robert E. Scoll and
William J. Stuntz, Plea Bargaining as Coniract, 101 YALZ L.J. 1909, 1950-51 (1992) (discussing plea
bargaining’s innozence problem); David L Shapiro, Should a Guilpe Plew Have Preclusive kffect?, 70
lowa L. Rev. 27, 27 (1984); see also Russell D, Covey, Sigraling and Plec Bargaining’s fanocence
Problem, 66 WASH. & LEE L, REV. 73, 74 {200%) (“Plea bargaining has an innocence preblem,”); Oren

18
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When the deal is good enough, it is rational to refuse to roll the dice, regardless of
whether one believes the evidence establishes guilt bevond a reasonable doubt,
and regardless of whether one is factually innocent. The risk of inaccurate results
in the plea bargaining system thus seems substantial

While almost all commentators agree with Covey’s statement that some innocent defendants will
be induced to plead guilty, much debate exists regarding the extent of this rhenomenon, '

Some argue that plea bargaining’s innocence problem is significant and brings into
question the lcgitimacy of the entire criminal justice system.'®" Professor Fllen 8. Podgor wrote
recently of plea bargaining:

Guzal-Ayal, Partic] Ban or Plecr Bavgains, 27 CARDUDZO L, REV, 2295, 2295-96 (2{06) (arguing for a
partial ban on plea bargaining to reduce the likelihood innocent defendants will plead guilty); Andrew D.
Leipond, How the Pretrial Process Contributes io Wrongfiul Convictions, 42 AM. ClIM, L., Ry, 1123,
1154 (2005).

% Russell D. Covey, Longitudinal Guili: Repeat Offenders, Plea Bargaining. and the Variable Standard
of Proaf, 63 FLA, L. Ruv. 431, 450 (2011); see also Gregory M. Gilchrist, Mlea Bargatns, Convictions
and Legitimacy, 48 AM. CRIM. L, REV, 143, 148 (2011},

That plea hargaining represenls something of'an aftront to the rule against coerced
confessions has been ofi-noted and more often ignored. The objections that have been
leveled apainst plea bargaining are numerous and diverse, but most stem from 2 commen
problem: plea bargaining reduces the ability of the criminal justice system to avoid
convicting the innocent.

I see also Gazal-Ayal, supra note 98 al 2306 (“In all these cases, an innocent defendant might accept
the offer in order to avoid the risk of a much harsher result if he is convicted at trial, and thereby plea
burgaining could very well lead to the conviction of faciually innocent defendants.™); Andrew D. Leipold,
How the Pretrial Process Contributes to Wrongful Convictions, 42 AM. CRIM. L. REV. 1123, 1154 (2005)
(*Yet we know that sometimes innoceut people plead guilty, and we know some of the reasons why....
[S]ometimes the prosecutor offers such a penerous discount for admitling guilt that the defeudant feels he
simply can’t take the chance of going to trial.”).

100

It is worth mention that even Joan of Arc and Galileo Galilei fell victim to the persuasions of plea
bargaining, See Kathy Swedlow, Pleading Guilly v. Reing Guilty: 4 Case fow Broader Aceess to Post-
Conviction DNA Festing, 41 CRIM. L. BULL. 1, 1 {describing Galileo’s decision 1o admit his belief in the
theory that (he earlh was the center of the universe in return for 4 lighter senlencey; Alschuler, supra note
38, at 41 (“[Joan of Arc] demonstrated that even saints are sometimes unable to resist the pressures of
plea negotiation.™).

1" See Deorvan, Bargained Justice, supranote 28, at — (“That plea hargaining today has a signiticant
innocence problem indicates that the Brady safety-valve has failed and, as a result, the constitutionality of
moderu day plea bargaining is in great doubt.””); Gilchrist, supra note 99, at 147 (*By tailing to generate
results correlated with the likely cutceme at trial, plea bargaining undermines the legitimacy of the
criminal justice system.”); F. Andrew Hessick Il and Reshma Saujani, Pleg Bargaining and Convicting
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[Tlnnocence is no longer the key determinant in some aspects of the federal
criminal justice system.... Rather, our existing legal system places the risk of
going to trial, and in some cases even being charged with a crime, so high, that
innocence and guilt no longer become the real considerations. 102

For those who believe plea bargaining may lead to large numbers of innocent defendants
pleading guilty, an uncerfainly persists regarding exactly how susceplible innocent defendants
are 10 bargained justice.'® This is troubling, because it prevents an accurate assessment of what
must be done in response to this perceived injustice.'™*

Others argue, however, that plea bargaining’s innocence problem is “exa%erated” and
the likelihood of persuading an innocent defendant to falsely confess is minimual. * This

the Innuceni: The Role of the Prosecutor, the Defense Counsel, and the Judge, 16 BYU J. Pub. L. 189,
197 (2002) (“While the concept of con¥icting an innocent person is a terrible imperfection of our justice
system, an nnocenl porson pleading guilty is inexcusable.”).

1% Eilen S. Padgor, White Collar Innocence: Irvelevani in the Iligh Siekes Risk Game, 85 Clil-KENT L,
REV. 77, 77-78 (2010); see also Russell D. Covey, supra nole 98, at 8,

In short, as long as the prosecutor is willing and able 1o discount plea prices to reflect
resource savings, regardless of guilt or innocence, pleading guilty is the defendant’s
dominant strategy. As a result, non-frivolous accusalion  nol prool beyond 4 reasenable
doubt — is all that is necessary to establish legal guilty. This latter point forms the root of
plea-barguining's “imocence problem,” which refers here not merely 1o the Gact that
innacent people plead guilty, but that the econamics of plea bargaining drives them to do
30,

Id.

Y3 See Dorvan, Bavguined Justice, supra note 28, at - {discussing plea bargaining’s innocenee problem,
bui acknowledging thal the exast impact of bargained justice on innocent delendants is. as ol yet,
unknown.); see also Scott W, Howe, The Vaiue of Plea Bargaining, 58 OKLA. L. REV. 599, 631 (2003)
(“The number of mnoceat defendants who accept bargained puilly pleas is uncertain,™).

% See Ric Simmons, Private Plea Bargaing, 89 M.C.L.REV. 1125, 1173 (2011),

If the plea bargaining process is indeed a reasonable replacement for a trial, then plea
bargaining should be encouraged, since it can achieve the same result with far fewer

resourecs, On the other hand, if the resully are dependent on factors unrelated to what
would occur at trial, then society should work to reform, limit, or abolish the practice.

Id

1% See Avishalom Tor, Oren Garal-Ayal, and Stephen M. Garcia, Fairness and the Willingnass to dcsapt

Plea Bargain Offers, 7 1. EMPIRICAL L. STUDIES 97, 114 (2010) (“[I]f innocents tend to reject offers that
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argument rests, in part, on a perception that innocent delendants will reject prosecuters’
advances and proceed to trial backed by the belief that their factual innocence will protect them
from conviction.’®® One commentator noted that supporters of the plea bargaining system
belicve “[p]lea agreements are not forced on defendants ... they are only an option. Innocent
defendants are likely 1o reject this option because they expeet an acquittal at trial *'%*

Such skeptics are in good company. Even the U.S. Supreme Court in its landmark Brady
decision permiiting bargaincd justice rejecled conecrns that innocent defendants would (alsely
confess to a crime they did not commit.”® The Court stated:

We would have serious doubls about this case if the encouragement of guilty
pleas by offers of leniency substantially increased the likelihoed that defendants,
advised by competent counsel, would falsely condemn themselves. Bul our view
is to the contrary and is based on our expectations that courts will satisfy
themselves that pleas of guilty are voluntarily and intelligently made by
competent defendants with adequate advice of counsel and that there is nothing to
question the accuracy and reliability of the defendants’ admissions that they
committed the crimes with which they arc charged.™

auilty defendants accept, the concern over (Lis innacence problem may be exaggerated. ™); Oren Gazal-
Axal and Limor Riza, Piea Bargaining and Prosecution 13 (European Association of Law and
Economics Working Paper No. (¢:13-2009, April 2009) {*Since trials are designed to reveal the truth, an
innocent defendant would correctly estimate that his chances at trial are better than the prosecutor’s offer
supgests. As a result, innocent defendants tend o ecjeet otters while guilty defendants tend 1o accept
them,”}; Shapiro, supra note 98, at 40 (“[Plea bargaining’s] defenders deny that the chances of convicting
the innocent are substantial. .. "), see afso Josh Bowoes, Puniching the innocanz, 236 L PA L REV. 1117,
1165 (2008).

When an innocent defendant rationally chooses to ptead guilty, the systemn should want to
protect aceess. It should recognize that at leust [or (he innocent detendant it is not bad
that some deals arc inore than just sensible - they would be improvident to reject.
Particularly where process costs are high and the consequences of conviction low, a
bargained-for conviclion vl ah innccent accused is no evil; it is the constructive
minimization thereof — an unpleasant medicine softening the symptoms of separate
allliction,

1d
1% See Gazal-Ayal, supra nole 98, al 2298,

W% See id,

" See Brady v. United States, 397 U.S. 742, 757-58 (1970).
" Id. at 758.
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This sentiment was expressed by the Court again eight years later in the Bordenkircher v.
Hayes plea bargaining decision.''® In Bordenkircher, the Court stated that as long as the
defendant is free to accept or reject a plea bargain, it is unlikely an innocent defendant
would be “driven to false self-condemnation.”’ ! Even those who argue that plea
bargaining’s innocence problem is exaggerated, however, rely mainly on speculation
regarding how innocent defendants will respond in such situations,'!*

The need by both sides of the innocence debate to gather more data regarding the extent
to which innocent defendants might be vulnerable to the persuasive power of plea bargaining has
led to numerous studies."’® Several legal scholars have conducted examinations of exoneration
sialisiics in an effort to 1dentify cxamples where innocent defendanis were convieted by their
rleas of guilty rather than at wrials.'" One of the most comprehensive studies was conducted by
Professor Samuel Gross in 2005.'" While Professor Gross’s reseurch sxplorsd exonerations in
the United States broadly, he also specifically discussed plea bargaining’s innocence problem: !

Only twenty of the [340] exonerees in our database pled guilty, less than six
percent of the total: fifteen innocent murder defendants and four innocent rape
defendants who took deals that included long prison terms in order to avoid the

""" Bordenkircher v. Huyes, 434 ULS, 357 (1978).
V" Bordenkivcher, 434 1.8, al 363 (“Indeed, aceeptance of the basic legitimaey of plea bargaining
necessarily implies rejection of any notion that a guilty plea is involuntary in a constitutional sense simply
beeausc it is the end result of the bargaining process.”).

% See supra notes 105 1o 107 and infra notes 113 to 126 and accompanying text.
¥ See tfra note [ 14,

M See George C. Thomus I, Two Wimdows inte Inpocence, 7 QLU0 ST.J. CIM. L. 573, 577-78 (2010)
(*MeConville and Baldwin concluded that iwo poreent of the guilty pleas wore of doubtful validity, As
there were roughly two million felony cases filed in 2006, if two percent result in conviction of an
innocent defendant, 40,000 wrongful felony convictions oceur per year.”™); Brandon L, Garrell, Judging
Innocence, 108 COLUM. L. REV. 55, 74 (2008) (noting that nine of the first two-hundred individuals
exonerated by (he innocenee projoct had plead guilty); D. Michael Risinger, Innocents Convicled.! An
Empirically Justified Factual Wrongful Conviction Rate, 97 I. CRIM. L, & CRIMIWNOLOGY 761, 778-7%
(2007) {examining DNA ¢xongrations for capital rape-murder convictions); Samuel R, Gross et al.,
Exonerations in the United States 1989 through 2003, 85 J. CRIM. L. & CRIMUNOLOGY 523, 524 {2003)
(examining the number of persons exonerated who pleaded guilty); John Baldwin and Michael
McConville, Plea Bargaining and Plea Negotiation in England, 13 Law & SoC’y REV. 287. 296-98
(1978) (discussing plea bargaining’s innoccnce problem in England).

"% See Gross et al., supra nele 114, al 323,

6 See id, at 536.
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risk of life imprisonment or the death penalty, and one innocent defendant pled
guilty to gun possession to avoid life imprisonment as a habitual criminal, 'V’

That professor (ross found so few innocent defendants who falsely pleaded %uilty could be
utilized as support for those who believe the innocence problem is exaggerated.''® Upon closer
examination of this and other exoneration stadies, however, one realizes that while exoncration
data is vital to our understanding of wrongful convictions generally, it cannot accurately or
definitively explain how likely innocent defendants are to plead guilty,' '

As noted by other scholars in the field, three problems exist with exoneration data when
applied (o plea bargaining rescarch.'®® First, exoneration data predominantly focuses on serious
felony cases such as murder or rape where there is available DNA evidence and where the
defendants’ sentences are lengthy enough for the cxoncration process to work its way through
the system.”*! This focus means that the data cannot incorporate the role of innocence and plea
bargaining in the vasi majority of criminal cases, those not involving murder or rape, including
misdemeanor cases.'*> Second, because many individuals who plead guilty de so in return for a

' Jd, Professor Gross goes on to note that in twa cases of mass exoneraticn involving police
misconduct, a subsel ol cases not included in his study, a signiticant number of the defendants pleaded
guilty. See id. (“By contrast, thirty-one of the thirty-nine Tulia defendants pled guilty to drug offonses
they did not commit, as did the majority of the 100 or imore exonerated defendants in the Ramnpart scandal
in Los Angeles.”).

"% See llowe, supra nole 103, at 631 (“Particularly i[ many innocent defendants who go to il are
acquitted, [Professor Gross’s] figure does not support claims that innocent defendants are generally more
risk averse regarding (rials than factually guilly defendants or that prosceutors frequently persuade
innocent defendants with irresistibly low plea offers.”). Howe goes on, however, to caution those who
might rely on this study in such 4 manner because of the difficully in gaining an exoncration following «
guilty plea as opposed following to a conviction by trial. See id.

1" See Russell Covey, Mass Exoneration Data and the Causes of Wrongful Convictions, p.~, available at
sarn.com/abstract—1881767 (last visited January 1, 2012); Howe, supra nole 103, al 631,

"** See Covey, supra note 119, at 1; Howe, supra note 103, at 631,
** See Covey, supra note 119, at 1,

What we currently know about wrongful convictions is based largely on exonerations
resulting rom posl-conviclion Lesting of DNA. Study ol those cases has prodused
dataset regarding the factors that contribute to wrongful convictions and the procedures
relied upen both to convict and then, later, to exonerate these innocent defendunts, While
critically important, this dataset has significant limitatious, chief of which is that it is
largely limited to the kinds of cases in which LNA evidence is available for post-
conviction testing.

Id
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reduced sentence, it is highly likely that most innocent defendants who plead guilty might not
have an incentive or sufficient time to receive exoneration.'” Finally, even if some innocent
defendants who pleaded guilty had the desire and time lo move lor exoneration, most would be
prohibited from challenging their convictions by the mere fact that they had pleaded guilty in the
first place‘124 As such, innocent defendants who plead guilty are not accurately caplured by the
exoneralion data scts and, therefore, it is highly likely that the true extent of plea bargaining’s
innocent problem is significantly undetrepresented and, therefore, underestimated by these
studies.'® Ay such, onc must look elsewhere 1o determine the truc likclihood an innocent

13 'he Federal Bureau of Tnvestigation crime statistics indicate that in 2010 there were 1,246,248 vialent
crimes and 9,082,887 property crimes in the United States in 200, Sge U.S. Department of Justice,
Crime in the United States, 1'able 1, available at hittp://www.fbl.gov/about-us/cjisfucr/crime-in-the-
1.5/2010/crime-in-the-u.s.-2010/tables/10tbl0 1 xls (last visited January 22, 2012). Of this number,
murder accounted for 1.2 percent and [oreible rape accounted for 6.8 percent of the violent crimes, See
id. Further, in 201 1, the National Assoeiation of Criminal Defense Attorneys released a report regarding
misdemeanor cases in Florida. Sze Smith & Maddan, supra note 71, The report noted that nearly a half-
millior misdemeanor cases are filed in Florida each year, and over 70% of those cases are resolved with a
guilty plea at arraignment. See id. at 10,

' See Howe, supra note 103, at 631 (“Thosc relying on [Professor Gross’s] study, however, should do so
cautiously. The proportion of false canvictions due to guilty pleas prabably exceeds the excneration
figure from the study, because pleading guilty, as opposed to being canvicted after trial, likely makes
subscquent cxoncration mors difficult.”)

The greater difficulty has two explanations, Firsl, o guilly-plea conviction, as opposed
a trial convicticn, may leave fewer avenues for challenge on legal grounds, and, thus,
fewer opportunities for a retrial at which evidence of innocenve will exonerate the
defendant. Second, there may also be a widespread sense that innocent persons rarsly
plead guilty but thal persons convicted at trial are more [Tequently innocent, which could
make voluntary legal and investigatory assistance after direct appeal less forthcoming te
those who have pled guilly.

Id at 631 n. 170.

' See 1 H. Dingfelder Stone, Facing the Uncomfortable Truth: The INogic of Post-Conviction DNA
Testing for Individnals Who Pleaded Cuilty, 45 U.S.F. L Rev. 47, 50-51 (2010) (discussing restrictions on
the ability of defendants who pleaded guilty to utilize post-conviction DNA testing).

% Even Professor Gross acknowledges that his study fails to capture many innocent defendants who
plead guilty. In cuncluding his discussion referenced above regarding the Tulia and Rampart mass
exoneration cases, he states:

They were exorerated bacause the [alse convictions in their cases were produced by
systematic programs of police perjury that were uncovered as part of largs scale
investigations. If these same defendants had been falsely convicted of the same crimes
by mistale.— or even because of unsysiematic acts of deliberate dishonesty — we would
nevar have known,
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defendant might falsely condemn himsell or herself in return for an offer of leniency in the lorm
of a plea bargain.126

One such source of information are psychelogical studies regarding plea bargaining and
the decision-malking processes of defendants in the criminal justice system."™  Unfortunately,
these studies are also prublematic and fail o definitively resolve plea bargaining’s innocence
debate because the majority merely employ vignettes in which participants are asked to imagine
themselves as guilty or innocent and faced with a hypothetical decision regarding whether to
accept or reject a plea offer.'*® As a result of the utilization of such imaginary and hypotherical
scenarios, these studies are unable fo capture the full impact of a defendant’s knowledge that he
or she is factually innocent or the truc gravity of the choices ome must make when standing
before the criminal justice system accused of a crime he or she did not commit.'” Nevertheless,
these studics do offer some preliminary insights inte the world of the innccent defendunt’s
dilemma,

Gross ct al., supra note .14, at 536-37; see also Allison D, Redlich and Asil Ali Ozdogru, 4{ford Pleas in
the Age of Innocence, 27 BEHAV. SCL. & L. 467, 467-68 (2009).

Exoncrations, a once rare occurrence, are now becoming commonplace. .. fand? the
number of identified miscarriages of justice in the United States continues to rise....
Determining the prevalence of innocents iz methodologically challenging, if not
impessible. There is no fitmus test to definitively determine who is innocent and who is
guilty, Exonerilions are long, costly, and arduous processes; efforts towards them are
often unsuccessful for reasons having littte to do with guilt or innocence.

Id.
1% See infra notes 127 to 143 (discussing psychological studies of plea bargaining).

' The majority of psychological studies to date have cnly looked at the phenomenon from the
parspective of the attorney and his or her decision-making process. See Vancssa A, Bdkins, Defense
Ativrney Plea Reeemmendarions and Clieni Race: Does Zealous Representation Apply Fqually (o ALY,
35 LAW & HUM. BEHAY, 413, 413 (2011); Greg M. Kramer, Melinda Wolbransky, and Kirk Heilbrun,
Plea Bargdining Recommendations by Criminal Defense Atiornevs: Evidence Strength, Polential
Sentence, and Defendani Preference, 25 BEHAV, SCI. & L. 573, 573 (2007); Hunter A, McAllister and
Norman J. Breginan, Plea Bargaining by Prosecutors and Defense Attorneys: A Decision Theory
Approach, 71 J. APPLIED PSYCHOL, 686, 686 (1986).

128 See Tor et al., supra note 105, at 103-109 (discussing the methodology of the study}; Kenneth S.
Tardens, The Fffects of Likelihood of Conviction, Threatened Punishment, and Assumed Role on Mock
Plea Bargaining Decisions, 5 BASIC AMD APPLIED SOC. PSYCHOL. 59, 63-65 (1984) (discussing the
meothodology of the study), W, Larry Gregory, John C. Mowen, and Darwyn E. Linder, Social Psyehology
and Plea Bargaining: Applications, Methodology, and Theory, 36 J. PERSGNALITY AND SOC, PSYCHOL.
1521, 1522-28 (discussing the methodology of the study) (1478},

¥ See supra note 128,
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One of the first such psychological studies to autempt to understand a defendant’s plea
bargaining decision-making process through the use of vigneties was conducted by Professors
Latry Gregory, John Mowen, and Darwyn Linder in 1984 (] “Gregory”).m' In the Gregery study,
students were asked to “imagine that they were innocent or guiliy of having committed an armed
robbery.”?' The students where then presented with the evidence against them and asked to
makc a decision regarding whether they would plead guilty or proceed (o trial,'*2 As might be
expected, the study revealed that siudents imagining themselves to be guilty were significantly
more likely to plead guilty than those who were imagining themselves to be innocent.”™ T the
experiment, 18% of the “innocent” students and 83% of the “guilty” students pleaded guilty."” 4
While these results might lend support to the argument that few innocent defendants in the
criminul justice system falscly condemmn (hemselves - cven if you can consider 18% Lo be an
insignificant number — the study suffered from its utilization of hypotheticals.135 As has been

137

See Gregory et al., supra note 128,

P 14 at 1522. The Gregory et ak. study invelved 143 students. Interestingly, the study only utilized male
participants, The study stated, “Since most armed robberies are committed by men, only male students
were used.” Jd. The methodological explanation went on to describe the particulars of the study.

Afier tistening to a tape recording ol their defense attorney’s summary ol the evidenee
that would be presented for and against them at their trial, students opened an
cxperimental booklet that contained information about the charges against them (four
versus one), the punishment they would face if convicted (10 to 15 years in prison versus
1 to0 2 years in prison), and the details of the plea bargain that was offered them. Students
then indicated whether they accepted or rejected the plea bargain, responded to
manipulation checks, indicated their peresived probability of conviction, and indicated
how sure were their defense attorney and the judge of their innocence or guilt.

Id

1% 14, The study also discussed the results of different students being faced with differing punishments
and number of charges. Interestingly, Lhe study found that the severity of punishtnent and number of
charges only effected the guilty condition, not the innocent condition. The resulls were as (ollows:

Tnnocent Defendants Cuilty Defendants
High Charge Low Charge High Charge Low Charge
Severily Y i % n % fd Y )
High 33 I8 12 17 100 19 82 17
Low 11 18 13 15 83 23 63 16

Id. at 1524, Table 1.
133 See id. at 1524-26.

13 See id.
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shown in social psychological studies for decades, what pcople say they will do in a hypothetical
' . . . P . 2
situation and what they would do in reality are two very different things. 12

Perhaps acknowledging the unreliable nature of a study telying merely on vignettes to
explore such an important issue, Gregory attempted to create a more realistic innocent
defendin(’s dilemma in a subsequent cxperiment.”’ In the study, students were administered a
“difficult exam after being given prior information by a confederate that most of the answers
were ‘B3’ (guilty condition) or after being given no information (lnnocent condition).”"** After
the test, the students were accused of the “crime” of having grior knowledge of the answers and
told they would have 1o appear before an ethics committee,””” The participants were then offered
a plea bargain that required their immediate admission of guilt in renun for a less severe
punishment‘.”o Unfortunately, the second study was only successfully administered to sixteen
students, too few to draw any significant conclusions,'"'  Nevertheless, Gregory was finally on
the right path to answering the lingering question pervading plea bargaining’s innocence debate.
How likel}f is it that an innocent defendant might [ulsely plead guilty to a crime he or she did not
commit?'*? Tt would take another thirty years for 2 study to successfully create an environment
in which this question could be definitively answered, a study that should forever change the way
plea bargaining and innocence arc vicwed in the American criminal justice sys,rcm.143

' See supra notes 128-29 and accompanying text.

"¢ See Richard E. Nisbett and Timothy D. Wilson, Telling More Than We Can Know: Verbal Reports on
Mental Processes, $4 PSYCHOL, REV. 231 (1977).

13 See Gregory et al., supra note 128, at 1526-27.

¥ See i, at 1526.

5 See id.

" See id,

" See id. at 1528. The results of the second Gregory et al, study were that six of eight guilty students
acvepled the deal and zero of cight innosent defendants accepted the deal, See /. These findings led o
further research regarding the effect of an innocent defendant’s belief that he or she would succesd at
trial, In their worl regarding fairness and plea negotialions, Tor, Gazal-Ayal, and Garcia shiwed that
“guilty” participants were more likely to accept a plea than the “innocent™ participants. See Tor, supra
note (05, at 113-14.

M2 See infra Scotion 1V (discussing the results of the authors’ plea bargaining study).

3 See id.
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1. LABORATORY EVIDENCE OF PLEA BARGAINING'S INNOCENCE PROBLEM

In 2006, a wave of new accounting scandals pervaded the American corpurate
landscape.'™  According to federal prosecutors, numerous companies were backdating stock
options for senior executives to increase compensation without disclosing such expenses to the
public as required by Securities and Exchange Commission regulati ons.'*" One such company,
according to federal prosecutors, was Broadcom, a large semiconductor manufacturer in
California.'*® Aller Broadcom restated $2.2 billion in charpes because of backdating in Janvary
2007, the government indicted Dr. Henry Samueli, co-founder of the company and former Chief
Technical Officer.'” Dr. Samueli pleaded guilty and, as part of his deal, agreed to testify for the
prosecution against Henry T. Nicholas 111, Broadeom’s other co-founder, and William J. Ruchle,
the company’s Chief Financial Officer (“CFO’).Mg After Dr. Samueli offered his testimony at
trial, however, U.S, District Judge Cormac J. Carney voided Dr. Sanmcli’s guilty plea, dismissed
the charges against all the defendants, and called the prosecutors® actions a “shameful” campaign
of intirnidation."® “I'he judge stated in open court:

1 Companies including Broadecom, Brocads Communications, McAfee, and Comverse Teehnologies
were targeted by the government during the stock opticns backdating imvestigations, See Peter Hetning,
How the Broadeom Backdating Case Went Awry, NY. TiMLs DEALBOOK BLOG, uvailable al
http://dealbouk nyiimes.com/2009/12¢14/how-the-broadeom-backdating-case-has-gong-awry (last visited
January 25, 2012}

3 See LA, TIMES, Events in the Broadcom Backdating Case (Dec. 16, 2009), available at
btlp://articles.latimes.com/2009/dec/ 16:business/la-fi-broadenm-timeline 1 6-200%dec 16 (last visited
March 29, 2011).

Stock options, typically used as incentive pay, allow employees to buy stock in the future
at cusrent prices, Broadcom Corp. and other compauics also backdated the options 1o a
previoushy lower price to give employees a little extra when they cashed in the options.
Backdating was legal as long as the oxpense was disclosed publicly.

Id.

16 See Ribsteir, supra note 97, at 630 {discussing the Broadecom case}; Mike Koehler, The Facade of
FCPA Enforcement, 41 Gro, 1L TNTL L. 907, 940-41 (2010) (discussing the Broadcom case).

¥ See Department of Justice Press Release, Broadeom Co-Founder Pleads Guilty to Making Fese
Statement to the SEC in Backdating Investigation (June 23, 2008), available at
hilp://aww justice goviusao/cac/Pressroom/pr2008/086.htm | (lust visiled January 25, 2012).

M See Stuart Ploiter and B, Scolt Reckard, Judge Throws Qut Siock Fraud Charges Against Broadcom
Co-Founder, Ex-CFQ, L.A. TIMES (Dec. 16, 2009), available at

hitp://articles. latimes.com/2009/ee/ 1 6/business/la-fi-broadeom 16-2009dce 16 (last visited January 25,
2012); see also Department of Justice ndictment of Henry T, Nicholas, III, available at
hiwp://lawpralessors.typepad.com/whitecollarerime_blog/files/broadeum_nicholastuchle_indictment pdf
(last visited January 25, 2012),
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The uncontroverted evidence at trial established that Dr, Samueli was a
brilliant engineer and & man of incredible integrity. There was no evidence at trial
to suggest that Dr, Samueli did anything wrong, let along criminal, Yet, the
government embarked on a campaign of intimidation and other misconduct to
embarrass him and bring him down.

One must conclude that the government engaged in this misconduct to
pressure Dr. Samueli Lo falsely admit guilt and incriminate [the other defendants]
or, if he was unwilling to make such a false admission and incrimination, to
destroy Dr. Samueli’s credibilily as a witness for [the other defendants].

Needless to say, the government’s treatment of Dr. Samulei was shareful
. NIRRT
and contrary to American values of decency and justice.”™

1% See Roportor’s Transeript of Proceedings, United Stawcs v. William J. Ruchle, No. 8008-00139-CJC,
195 (D.C.D. Dec. 15, 2009). The judge stated:

Bascd on the complete record now before me, I find that the government has intimidated
and improperly influenced the three witnesses critical to Mr. Ruehle’s defense. The
cumnlative cffest of that miscenduct has distorted the truth-finding process and
compromised the integrity of the trial.

To submit this case to the jury would make a mockery of Mr. Ruehie’s constitutional
right w compulsory process and a faie trial,

1d.

g uk 5197-99; see afso Michael Hiluik, Judiciad Sysrem Tekes a Fis in Broadzom Case, T.A. TIMI'S
(July 18, 2010), available at hittp:i/articles.latimes.com/print72010/jul/18/business/la-fi-hilzik-20100718
(last visited January 25, 2012) (noting that in an atteropt to pressure defendant Nicholas, the govetnmunt
had “threatened te force Nicholas' 13-vear-old son to teatify abaut his father and drugs.™). Tudge Carney
listed some of the prosecutions misconduct during his statement.

Among other wrongful acts the government, ong, unreasonably demanded that Dr.
Samucli submitto as many as 30 grueling interrogations by the Igad prosecutor,

Twu, falsely stated and improperly leaked to the media that Dr. Samusli was not
cooperating in the government’s investigation.

Three, improperly pressured Broadcom to terminate Dr. Samueli’s employment and
remaove him from the bowrd.

Four, misled Dr. Samueli into believing thal (he leud prosceutor would be replaced
because of miseonduet.

29



163

Dervan/Rdkins — The mocent Defendant’s Dilemma (DRAFT)

With this unusual public rebuke of prosecutorial tactics that forced an innocent defendant into a
plea bargain, the judge in the Broadcom case demonstrated once again the existence of the
innocence defendant’s dilemma.’!

While the Gregory study attempred to capture he likelthood an innocent defendant such
as Dr. Samueli might falsely plead guilty thirty vears before the Broadcom case, that study’s
utilization of hypotheticals prevented it {fom offcring an accurate glimpse inside the mind of the
accused.’®  Shortly before the Broadeom prosecution. however, a study regarding pelice
interrogation tactics utilizing an experimental design similar to Gregory’s second study offered a
path forward lor plea bargaining’s innocence inquiry.”™ In 2005, Profossors Melissa Russano,
Christian Meissner, Fadia Narcher, and Saul Kassin (“Russano™) initiated a study in which
students were accused by a rescarch assistant of working together after being instructed this was
prohibited.‘54 Some of the students accused of this form of “cheating” were, in fact, guilty of the
charge, while others were not.'®  Russano wanled io test the effect of two types ol pulice
imterrogation on the ratcs of guilty and innocent suspects confessing to the alleged crime."*® The

Five, obtaitied an inflammatory indictment that referred to Dr. Samucli 72 times and
accused him of being an unindicted coconspirator when the government new (sic), or
should have known, that he did nothing wrong,

And seven (sic), crafted an unconscicnable plea agreement pursuent to which Dr.
Samucli would plead guilty to a eriine he did not commil and pay a ridiculous sum of $12
million to the United States Treasury,

Reporter’s Transcript of Praceedings, United States v. William J. Ruehle, No, 80(8-00139-CJC at 5198.

1 See Ribstein, supra note 97, at 630 {“In the Broadcem backdating case, particularly egregious
prosecutorial conduct caused defendants to plead guilty to erimes they knew thuy had not
committed....”); Koehler, supra note 146, ar 941 {“In pleading guilty, Samueli did what a ‘disturbing
number of other people have done: pleaded guilly (o a crime they didn’t commit or al least belicved they
didn’t commit® for fear of exercising their constitutional right to a jury trial, losing, and ‘getfing stuck
with a long prison sentence.™); Ashby Jones, Are Loo Many Defendants Pressured inio Pleading Guiity?,
THE Wall, S, . AW BLOG (Dec. 21, 20097, available at hip://blogs.wsj.com/law/2009/12/21/are-too-
many-defendants-pressured-into-pleading-guilty/ {last visited January 25, 2012) {*Samueli did what
lawyers and legal scholars fear a disturbing numbor of other pecple have dene: pleaded guilty to a crime
either they didn’t commit or at least believed they didn’t commit.”).

12 See supra notes 130 and 136 and accompanying discussion.

133

Melizza B. Russano, Chrisitan A. Meissner, Fadia M. Narchet, and Saul M. Kassin, Investigating True
ared False Confessions with a Novel Experimental Paradigni, 16 PSYCHOL. 5CL 481 (2005).

Y See il at 481,

133 See id. al 482 {“In the current paradigm, participants were aceused ol breaking an experimental ruls,

an act that was laler characierized as ‘cheating.””).
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first inlerrogation tactic utilized to exact an admission from the students was minimization.”’

Minimization is the process by which interrngators minimize the sericusness and anticipated
consequences of the conduct."® 'I'he second interrogatior: tactic utilized to exact an admission
from the stadents involved offering the students a “deal. ™™  Students were told that if they
confessed, the matter would be resolved quickly and they would merely be required to return to
reiake (he lest at a later date'® If the students rcjected the offer, the comsequonces were
unknown and would be decided later by the course’s professor.161 Russano found that utilizing
these tactics together, [orty-three percent of the students falscly confessed and eighty-seven
percent of students truthfully confessed.'®? Interestingly, however, when only the “deal” was
offered, only fourteen percent of the students in Russane’s study falsely confessed. &

See id. at 481 (“In the first demonstration of this paradigm, we explored the influence of two common
police interrogation tactics: mininization and an explicit offer ol lenicney, ot a *deal.”™).

158

I See id. at 482,
1% See id.

Researchers have catcgorized the interrogalion motheds promated by interrogation
manuals into two general types, namely, maximization and minimization. Maximization
involves so-called svare tactics designed to intimidale suspeels: conlironting them with
accusations of guill, refusing to accept thair denials and claims of innocenee, and
exaggerating the seriousness of the situation. This approach may also include presenting
fabricated evidence to supporl the accusation of guill (e.g., leading suspects to think that
their fingerprints were lified from the murder weapen). In contrast, minimization
chcompasses strategies such us miniinizing the sericusnass of the offense and the
perceived consequences of confession, and gaining the suspect’s trust by offering
sympathy, understanding, and face-saving cxcuses.

Jd (internal quotations omitted) {smphasis in original).

1

we . 483,

18 See i,

11 See id (“They were also told that if they did not agree to sign the statement, the experimenter would
have to call the professor into the laboratory, and the professor would handle the situation as he saw fir,
with the strong implication being that the consequences would likely be worse if the professor became
further involved.™).

"% See id. at 184.

15 See id,

Condition True Cenlessions False Confessions
Mo Tactic 46% 6%
Deal 72% 14%
Minimizaiion 81% 18%
Minimization + Deal  87% 43%
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In 2011, utilizing the Russano study as a guide, we constructed a new investigatory
paradigm that would better reflect the mechanics of the criminal justice system and more
precisely focus the inquiry on the innocent defendant’s dilemma. % The new study was

administered to eighty-two students from a small, southeastern, private technical universiry.'®

The results of the study were groundbreaking and esiablished what Grepory and Russano had
hinted at in their earlier forays into the plea bargaining machine. ® Plea bargaining has a
significant innocence problem because innocent delendunts arc more likely than not to falsely

confess guilt in return for an incentive.'"’
a. STUDY METIIODOLOGY — CONFRONTING A DEVIL’S BARGAIN

Participants in the study were all college students at a small techaical university in the
southeastern United States.'® The study participants had each signed up for what they believed
was a psychological inquiry into individual versus group problem-solving perfurmance. When a
study participant arrived for the problem-solving experiment, he or she was met by another
student pretending to also be participating in the exercise. Unbeknownst to the study participant,
however, the second student was actually a confederale working with the authors,'® At this
point, a research assistant, also working with the authors, led the two students into a private room
and cxplained the testing proc-edurcs‘m' The reszarch assistant informed the students that they
would be participating in an cxpcriment about performance on logic problems. According to the

See id, at Table 1.

1% See infra sections IV{a) and (b) (discussing the results of the authors’ plea bargaining study).
15 See id.

1 See id.

1% See id.

1% See Vanessa A, Edkins & Lucian B, Dervan, Pleading Innocents: Laboratory Evidence of Plea
Bargaining s Innocence Problem, Unpublished Short Research Report (2012). The study was
administored to eighty-two students. Six students were remaved from the study because of suspicion as
to the study’s actual focus, an inability to complete the study, or a refusal to assist the confederate when
asked Lo render assistance in answering the guestions. Thus, sevonly-3ix participants remained. Of this
number, thirty-one indicated they were female and forty-five indicated they were male. Of the study
population, 52.6% identificd as Caucagian, 21.1% identified as African-American, 13.2% identificd as
Hispanic, 5.3% identified as Asian, and 7.9% identified as “Other.” Forty-Gight students identified
themselves as U).5. citizens, while (wenty-cight students identifiad themselves as non-1..5. citizens.

1% See id. Two female students served as confedeeates in the study. Cne wus twenty years of age and the
other was twenty-one years of age.

™ See id. Two roscarch assistants were used in this experiment, One research assistant was a fwenty-
seven year old male, The other was a twenty-four year old female.
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research assistant, the two students would be lelt alonc to complete three logic problems logether
as a team.”!  The research assistant then informed them that after the first problems were
completed, the students would receive three additional logic problems that must be completed
individually. When these problems werc distributed, the research assistant script required the
following statement, “Now I will hand out the individual problems, remember that you are to
work alone. I will give you 13 minutes Lo complete these,”

While the study participant and the confederatc were salving the individual Togic
problems, one of two conditions would occur. In half of the cases, the confederate asked the
study participant for assistance in answering the questions, a clear violation of the research
agsistant’s cxplicit instructions. TMirst, the conlederate asked the study participant, “What did you
get for number 27 If the study participant did not respond with the answer, the confederate
followsd up by saying, “I think it is ‘D’ because [some seripted reasoning based on the specifics
of the problem].” Finally, if necessary, the confederate would ask, “Did you get ‘E’ for number
391" [t is worth noting that all but two study participants approached to offer assislance by the
confederate violated the requirement that each student work alone.”™ Those study participants
offering assistance were placed in the “guilty condition,” because they had “cheated” by
violating the research assistant’s instructions. In the other half of the cases, the confederate sat
quietly and did not ask the study participant for assistance.’”  The study participants in this

" See id. The research script required the rescarch assistants to make the toilowing statement during the
introduction.

We are studying the perfermance of individuals versus groups on logic problems. You
will be given three logic problems t work through tegethier and then three prebloms to
worlk through art your own, It is very important that you work on the individual problems
along, You have 15 minutes for each set of prablems. Even il you run oul of timo, you
must circle an answer for each guestion. First, vou’ll be working on the group problems.
T will leave the root and be back in 15 minutes. If you finish before that time, one of
you can duck your head out the door and let me know.

" See id The study prolocols also instructed the eonfederate that “[i]f they [the stdy participant] refuse
after this prodding, stop asking and record (en the demographic sheet, at the end of the study) that the
individual was in the cheat condition but relused 1w cheal. Give speeilic points explaining what you tried
to do to instigate the cheating.”
1" See id. The two students who refused to offer assistance were removed from the study.
™ See id The study protocol stated:

Do not speak to the participant and do not respond if they ask for assistance.

Be sure that the participant cannot see what answers you are choosing — he/she needs to

believe that you both answered two questions the same way and if they see your paper

they may know that this was not the case. We need to make sure that no matter whar,

cheating does NOT occur in this condition.
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scenario were placed in the “innocent condition,” because they had not “chealed” by violating
the research assistant’s instructions.

After completing the sccond set of logic problems, the rescarch assistant, wha did not
know whether cheating had accurred, collected the logic problems and asked that the students
remain in the room (or a fow minutes while the problems were gmdcd ¥ Approximately five
minutes later, the research assistant reentered the room and said, “We have a problem. I'm going
to need to speak with each of you individually.” The research assistant then looked at the sign-in
sheet and read off the confederate’s name and the two then left the room together. Five minutes
later, the research assistant reentered the rocom, sat down near the student, and made the
following statement.

We have a problemn. You and the other student had (he same wrong answer on the
second and third individual questions. The chances of you both getting the exact
same wrong answer are really small — in fact they are like less than 4% - because
of this, when this occurs, we are required to report it to the professor in charge
and she may consider this a form of academic dishenesty.

To ensure the study participant was unable to argue he or she had answered the question
cortectly, the second set ol logic questions were designed to have ne correct answet.  The
research assistant then informed the student that this had occurred before and she had been given
authority to offer two alternatives.'™

The first alternative the research assistant offered was a “plea” in which the study
participant would be required (o admil he or she cheated and, as punishment, would lose all
compensation promised for participating in the experiment,!”’” This particular offer was made to
all study participants and was constructed (o be akin to an offer of probation or time served in the
actual criminal justice system.‘78 The research assistant then offered each study participant one
of two alternative options if the plea offer was rejected.

% See id. The research assistants were not informied regarding whether cheating had occurred o cnsure
(hat their approach to each study participant during the plea bargaining component of the study was
consistent and not influenced by omnipotent knowledge of guilt or innocence that would not be available
to a proseculor or fnvestigator in the actual eriminal justice system,

"% Sea id 'Ihe ressarch assistanis alse informed the study participants (hat this situation had arisen before
and that the described protocel must be followed ar the research assistants might lose their research
pasitions.

7 See i The compensation offered for parlicipaling in the study was research participation credit,
something required for students to successfully complete their Introduction to Psychology course,

1% See Edkins & Dervar, supra nate 168; see alse Bowers, supra note 105, at 1136-37,

The trial course is long; even if convioted, the defendant often has alrcady served any
posiconviction sentence, and then scme. In this way, canviction may counterintuitively

]
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In roughly half of the cases (hereinafier the “harsh sentencing condition™), the research
assistant informed the student that if the “deal” was not accepted, the professor leading the
experiment would bring the matter before the Academic Review Board (“ARB™), The ARB was
described as a group of ten to twelve faculty and staff members that ruled on such matters. To
make the ARB sound similar 1o a jury in an actual eriminal trial, the research assistant described
it as being a forum in which the student had the optien of telling his or her version of events,
presenting evidence, and arguing for his or her position, Again, to better reflect the actuul
mechanics of the criminal justice system, the research assistant also informed the student that
“the majority of students, like 80-90%, are usually found guilty” before the ARB. This
percentage was selected and communicaled because it is consistent with the actual current
conviction rate of defendants proceeding to trial in the United States.!” The research assistant
then inlormed the student that if he or she were “convicled” by the ARB, he or she would losc
his or her study compensation, his or her faculty advisor would be notified, and he or she would
have to enroll in a three credit hour ethics course, The course was described as a pass/[uil class
that would be offered free of charge, but which would require mandatory weekly attendance and
the completion of a paper and a final examination. In roughly the other half of the cases
(hereinafter the “lenieni senlencing condition™), the research assistant provided the same
information to the student regarding the ARB process, but informed the student that if he or she
was “convicted” by the ARB, he or she would lose his or her study compensation, his or her
faculty advisor would be notified, and he or she would undergo nine hours of ethics training in
the form of three three-hour seminars, The seminars were described as free of charge, but
requiring mandatory attendance and the completion of a final examination. Half the students
were offered the harsh sentencing condition and the other half were offered the lenient
senleneing condition 1o test the impact of “sentencing dillerentials™ on the rate ol innccent and
guilty students accepiing the plea offer rather than procseding to trial before the ARB.

Once the study participants were presented with their option of pleading guilty or
proceeding to the ARB, the research assistant presented them with a piece of paper. The paper
outlined their options and asked that they cirele their selection.”® To ensure study participants

inaugurate freedom. Muorcover, the costs of conviction are minimal; an additianal
misdemeanor conviction does Little to further mar an already-soiled record because the
recidivist defendant has already suffered most of the corollary consequences that
typically stem from convictions. I[ the delendant can gel a plea to a misdemeanor and
time served, then the process constitutes the whole punishment. Any plea that frees this
defendant may be more than advisable il may be salvation, ™o matter how eattain of
acquittal, she is better off pleading guilty. She is the defendant who benefits most from
plea bargaining, and she is the very defendant who most frequently is innocent in fact,

Id

1% See Bdkins & Dervan, supra note 168; see alsn Gregory el al., supranole 128,

'8 See Edkins & Dervan, supra note 168, The research assistants had scripted answers to common
guestions that might be asked while the students deliberated their choices. Tor example, answers were

prepared for questions such as “T didn’t do it,” “What did the other person say?” “How can [ be in trouble
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did not become distraught under the pressurc of the scenario, the research assistant wus
instructed to terminate the experiment and debrief the student regarding the true nature of the
study if he or she took too long to select an option, seemed overly stressed, or tried to leave the
room.

b, StTupy RESULTS — THE INNOCENT DEFENDANT'S DILEMMA EXPOSED

While academic diseipline is not precisely equivalent to radilional eriminal penalties, the
anxiety expetienced by students anticipating punishment is similar in form, if not intensity, to the
anxiety experienced by an individual charged with a criminal offense. As such, this study seught
to recreale the innocent defendant’s dilemma in as real & munner as possible by presenting two
difficult and discernible choices to students and asking them to make a decision. This is the
same mentally anguishing decision defendants in the criminal justice system must make every
day.'®  While it was anticipated that this plea bargaining study would reveal that innocent
students, just like innocent defendants, sometimes plead guilty to an offense they did not commit
in return for a promise of leniency, the rate at which such false pleas occurred was beyond
anticipation and should lead to a reevaluation of the role and method of plea bargaining today.

1. Pieading Rates for Guilty and Innocent Siudents

As had heen anticipated, both guilty and innocent students accepted the plea bargain and
confessed to the alleged conduct.'™ In total, almost nine our of ten guilty study participants

if this isn’t a class?” ete. This was doue to ensure the research assistants’ interactions with the study
participants were uniform and consistent.

¥ See id. After making their selection, the study participants were probed for suspicion and, eventually,
debriefed regarding the true nature of the experiment, During this debriefing process, the students were
informed that helping other students outside the classroom =ctiing was a vory kind action and that they
were, in fact, in no trouble because of their actions. The research assistants ensured that prior to leaving
the room the study participants understood that the nature of the study necded (o remain conlidential

12 See id, One important distinction between the experimental methodology used in the authors® study
and previous studies is that the new study included a definitive top end to the sentencing differential.

This better reflects the reality of modern sentencing, particularly in jurisdictions utilizing sentencing
guidelines, and, thus, betier captures the decision-making process of eriminal defendants faced with a plea
bargaining decision. See Russano ot al., supra note 153, at 483 (discussing the lack of a definitive
sentence for those who failed to aceept the deal).

189 See id. Wo first tested our sample ta see if there were any demographic differences with regards to the
decision to accept a plea. Participants did not differ in their choices based on gender, y(1, ¥ = 76) =
0.24, p = 0.63 (continuity correction applied), cthnicity 3°(4, N¥'=76) = 0,51, p = .97, vitizcnship staius
w1, K="76)=0.16, p = 0.90 (continuity correction applied), or whether or not English was the
participant’s tirst language (1, A= 76) = 0.34, p = 0.56 (continuily eorrection applied). We also
ensured that the deeision of the participants did not differ by the experimenter (1, N~ 76) = 0.83, p =
0.36. Reported results, therefore, are collapsed across all of the previcusly mentioned groups.
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aceepted the deal, while slightly less then six oul ol ten innocent study participants took the same
path1¥
Figure 1,

Number and Percentage of Students by Condition (Guilty or Innocent)
Rejecting and Accepting the Plea Offer

Condition Rejected Plea Offer Accepted Plea Offer
Nao. %% No. %

Guilty 4 10.8 33 89.2

lnnocent 17 43.6 22 56.4

Two important conclusions stem from these results.'®  Tirst, as had been predicted by

others, guilty defendants are more likely to plead guilty than innecent defendants.'™ In our
study, guilly defendanls were 6,38 times morc likely 1o aceept a plea than innocent defendants
given the same sentencing options.

18 See id. We conducted a three-way loglinear analysis to test the effects of guilt {guilt vs, innocence}
and type of sanction (lenient vs. harsh) on the participant’s decision to accept the plea bargain, ‘l'he
highest order intoraction (guilt x sanction x plea) was not significant, ¥* (1, ¥ = 76) = 0.26, p = 0,61,
What was significant was the interaction between guilt and plea, y* (1, N = 76) = 10.95, p <0.01. Ta
break down this effect, a separate chi-square test was performed looking at guilt and plea, collapsed
across type of sanction. Applying the continuity correction for a 2 x 2 contingency tahle, there was a
significant effoct of guilt, x* (1, & = 76} = 8.63, p = 0.03, with the odds ratic indicating that those who
were guilty were 6.38 times more likely to accept a plea than those who were innocent.

145 See id.

¥ See id.; see also Covey, supra note 119, at 34; Tor, supra note 105, at 113 (arguing that innocent

defendants tend ta roject plea offers mote than guilty defendants].
¥ See Edkins & Dervan,, supra note 168.
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Figure 2.

Percentage of Students by Condition (Guilty or Innocent)
Accepting the Plea Offer

100% -
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70% - I B Accepted
50% - Plea Offer
50% -

40% -+

30% -+
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studies to predict the impact of innacence on plea bargaining decisions.'®

In his recent article entitled Mass kxoneration Data and the Causes of Wrongful
Convigtions, Professor Russell Covey examined two mass exoneration cases and predicted,
based on the cheoices of defendants in those cases, that innocence mattered.'® While Professor
Covyey concedes that his cxamination of case studies only permils “somc tentative comparisons,”
it is fascinating to observe that the actions of the defendants in these two cases mirrer the actions

of our study parlicipanis,'*®

1% See Covey, supra note 119, at 1.

16%

See id. (examining the mass exonerations in the Rampart case in California and the Tulia case in

Texus); vew wiyo Tdking & Tervan,, supra nate 108,

1" See Covey, supranole 119, al 34,

Id

Although the numbers are small, they are large enough to permit some tentative
comparison. With respect to plea rates, the dala show that innocence does appear to
make some difference. ... Actually innocent exonerees thus plead guilly at a raie of 77%.
In comparison, 22 of those who were not actually innocent pled guilty while 3 were
conyicted at trial, In other words, 88% of those who were not innoeent pled guilty.
Finally, of the remaining group of “may be inuccents,” 17 pled guilty while two were
convicted al trial, providing an 89% puilty plea rate.
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Figure 3.

Percentage of Students by Condition (Guilty or Innocent)
Accepting the Plea Offer in the Study and in Prof. Covey’s Mass Exonerations

Condition DervaniEdkins Siudy Covey Mass Exonerations Case Studies
% %

Guilty 89.2 89.0

Innocent 56.4 77.0

As the numbers reflect, puilty defendants in Professor Covey’s mass exoneration cases acted
almost exactly as did guilty students in our experiment,"”’ In both cases, nine out of ten guilty
individuals uccepied the deal."™ While not as precise, in both the mass exoneration cases and the
plea bargaining study, well over half of innocent individuals also selected the bargain over
proceeding o trial. ' These similaritics not only lend credibility to the results of (he new study,
but once again support the concerns of those who previously predicted that plea bargaining’s
innocence problem affected more than just an isolated few. '

The second, and, perhaps, most important conclusion stemming from the study is that
plea bargaining has a significant innocence probler and those who argue the matter is
“exaggerated” have drastically underestimated the likelthood an innocent person will falsely
condemn themselves befare a court,'™ In our study, well over half of the innocent study
participants, regardless of whether the lenient or harsh sentencing condition was employed, were
willing to falsely admit guilt in return for a reduced punishment. % Previous research has argued

¥ See id.
12 See id: Edkins & Dervan,, supra nate 168.

155

~ See Covey, supra note 119, at 34; Edkins & Dervar,, supra note 168,
1% See Bowaers, supra note 105, at 1136-37.
%3 See Tor, supra note 105, at 113 (arguing that plea bargaining’s innacence problem is “exaggerated.”).

158 See BEdkins & Dervan,, supra note 168, This finding is not only important for legal research, but is
also of vital importance [or those studving other institutions employing models based on the eriminal
justice system. That students wilf acquiesce in such a manner should not only bring the criminal justice
system’s use of plea bargaining into questicn, but also all other similar forms of adjudication throughaut
socicty, For example, this would include resvaluation of student conduct procedures that contain offers
of leniency in return for admissicns of guilt.
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that the innoccnca problem is minimal because defendants are risk-prone and willing lo defend
themselves hefore a tribunal.'®” Our research, however, demonstrates that when study
participants are placed in real, rather than hypothetical, bargaining situations and are presented
with accurate information regarding their statistical probahility of suceess, just as they might be
so informed by their attorney or the government during a criminal plea negotiation, innocent
defendants arc highly risk-averss.'

Bascd on cxarmination of the detailed notcs compiled during the debrisfing of sach study
participant, two common concerns drove the participants’ risk-averse behavior, First, study
participants sought to avoid the Academic Review Board process and move directly to
punishment.'” Second, siudy participants sought a punishment that would not gaquire the
deprivation of direct future liberty interests.*" Further research is necessary in this area to fully
understand these motivations, bul one key aspect of this trend is worth noting at this juncture.
The study participants’ actions in this regard appear to be directly mimicking a phenomenon that
has drawn much debate and concern in recent years.”™! The students appear to have been

1% See Lor, supra nole 105, at 106 (argning based on a study utilizing an email questionnaire that
innocent defendants are risk prone and on average were willing to proceed to trial rather than accept a
plea); see also Stephanos Bibas, Flea Bargaining Outside the Shadow of Trial, |17 HARY. L. Ry, 2443,
23507 (“Defendants’ atlitudes (oward risk and loss will powerfully shape their willingness to roll the dice
at trial ).

18 See Bdkins & Dervan,, supra note [68; see also Bibas, supra note 197, at 2511 (discussing risk
aversicn and Inss aversion),

In short, most people are inclined to gamble to avoid sure losses and inclined to avoid
risking the loss of sure gains; they are risk averse, but they are even more loss averse.
When these gains and losses are uncurtain probabilities rather than certain, determinate
amounts, the phenomenon is reversed.

"% See Ldkins & Dervan,, supra note 168; see also Bowers, supra note 103, at 1136-37.

Likewise, over fifty percent of ull misdenisanor charges that ended in conviction resulted
in nonjail dispositions. Of the so-called jail sentences, (ifty-seven pereent were sentences
of time served. Even for defendants with combined felony and misdemeanor records, the
rale of lime-scrved sentences dropped only to near ffly pereent. Further, the pereentage
of express time-served sentences significantly underestimates the number of sentences
that were in fact equivalent 1o time sorved, because most defendants with designated time
sentences actually had completed those sentences at disposition.

Id at 1144.

3 See Edkins & Dervan,, supra note 168,
%1 See Smith & Maddan, supra note 71, at 7 (“Bul even where no jail time is imposed, and the court and
the prosscutor keep their promises and allow a defendant to pay his fine and rolurn (o his home and job
the same day, there are real punishments attendant to a misdemeanor conviction that have not yet
begun,™); Bibas, supra note 197, at 2492-93.
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selecting “probation” and immediate release rather than risking further “incarceration” through
forced participation in a trial and, if found guilty, “confinement” in an ethics course or
seminar.”™ In essence, the study participants simply wanted to go home * This study
demonstrates, therefore, that onc need not only be concerned that significant offers of leniency
might lead defendants in large felony cases to falsely condemn themselves through plea
bargaining, but one must also be concerned that the millions of misdemcanor defendants cycled
through the criminal justice system each year are pleading guilty based on factors wholly distinct
from their actual factual guilt?™

ii. The Impact of Sentencing Differentials

One goal of the study was to offer two distinct punishments as a result of conviction by
the Academic Review 3oard to delermine if the pereentage of guilty and innocent study
participants accepting the plea offer rose as the sanction they risked if they lost at trial
increased.”™ As discussed previously, approximately half of the study participants were
informed of the harsh sentencing condition and the other half were informed of the lenient
sentencing condition **

‘The pretrial detention can approach or even exceed the punishment that a court would
impose after trial. So even an acquittal at trial can be a hollow victory, as there is no way
to restore the days already spent in jail. The detendant's best-case scenario becomes not
zoro days in jail, but the length of time alrcady served,

1.

M2 See Bowers, supra nole 105, at 1136-37.

203 .
X5 See id.

W04 o A - o - . . o~
™ Sea Smith & Maddan, supra nole 75, at 7 (discussing concerns regarding uncounseled delondants
pleading guilty in quick arraignments and returning home the same day without understanding the
collateral consequences of their decision).

% See Tdking & Dervan,, supra note 168.

206 .
See id.
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Figure 4,

Percentage of Students by Condition (Guilty or Innocent)
And Sentencing Condition (Harsh or Lenient) Accepting the Plea (ffer

Condition Rejected Plea Offer Accepted Plea Offer
Harsh Lenient Harsh Lenient
% % % %
Guilty 59 15.0 94.1 85.0
Innocent 38.9 47.6 61.1 52.4
Diagnosticity ) _ 1.54 1.62

As the table above demonstrates, the subjects facing the harsh sentencing condition, regardless of
guilt or innocenee, accepted the glca offer at a rate almost 10% higher than the subjects facing
the lenient sentencing condition.””” Unfortunately, this shift is not statistically significant due to
the limited size of the study population, but the data does demonstrate that perhaps the study was
om the right Irack and more research with a larger pool of participants and a preater “scntencing

 differential” is needed to further examine this phenomenon.*® Significant questions remain
regarding how large a sentencing differential can become belore the rate sl which irmocent and
guilty defendants plead guilty becomes the same and regarding how sentencing differentials that
include probation, as opposed to a prison sentence, influence a defendant’s decision-making.
Such questions, however, must be reserved for future study. research that is vital now that plea
bargaining’s innocence problem has been squarely established.

Just as interesting as the above shift in the percentage of study participants pleading
guilty, perhaps, is the diagnosticity data eollected during this portion of the study 2
Diagnosticity, as used in this study, is a calculation that ascertains whether a process (e.g. plea
bargaining) is efficient at identifying truthful pleas by guilty defendants or whether the process is
inefficient because it also inadvertently leads 1o false ]Yﬂf:us by the innacent.?!? A similar test was
applied in the Russano study of interrogation tactics.2'! When Russano’s interrogators did not

X See id,

205 :
" See id.
¥ See id.

M0 See id.; see also Ruasano, supra note 153, at 484 (noting that diagnosticity in that study illustrated the
“ratio of true confrssions to false confeasions,”),
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use any tactics to elicit a confossion, the diagnosticily ol the interrogalion proccss was 7.67.2"

R¥ cornparison, when Russano’s interrogators applied two interrogation tactics the number of
false confessions jumped to almost fifty percent and the diagnosticity of the process dropped to
2.02.2" This drop in diagnosticity meant thar as Russano applied various interrogation tact1cs
the efficiency of the interrogation procedure at identifying only guilty subjects diminished.”’
Taken to the extreme, if one were (o torlurce a suspeet during interrogation, one would anticipate
a diagnosticity of 1.0, which would indicate that the process was just as likely to capture
innocent as guilty defendants "

In our study, the d1agnost101ty of the plea bargaining process utilized was extremely low,
standing at a mere 1. 582" Tha( the diagnosticity of our plea bargaining process was
considerably lower than the diagnosticity of Russano’s combined interrogation tactics is
significant. n First, it is important to nots that plea bargaining’s diagnosticity in this study was
hovering dangerously close to that which would be expected from torture, despite the fact that
our process did not thteaten actual prison time or deprivations ol significam liberty interests as
happens every day in the actual criminal justice system. 8 Purther, this diagnosticity result

2 See LRussano, supra note 153, at 484,
212 See id. (the 7.67 diagnosticity was the result of only 6% of test subjects falsely vonfessing).

Given the goal of identifying techniques that might yield a high rate of true confessions
and a low rate of false confessions, wo felt it was also important to examine
diagnosticity. ... [D]iagnosticity was highest when neither of the techniques was used and
lowest when bath were used. More spocifically, diagnosticity was reduced by nearly
40% with the use of a single interrogation techuique... and by 74% when both techniques
were used in combination.

Id

" See id,
2 See id.
2 See id,

2l Soe Edkins & Dervan,, supra note 168,
1? See il ; Russano, supro ol 1533, 41 484,

¥ John T1. Tangbein, Torawre and Plea Bargaining, 46 U, CIL T REv, 3, 12-13 {(1978).

We cocree the accused against whom we [ind probable cause W confess his guilt, Ta be
sure, our means are much politer; we use no rack, no thumbscrew, no Spanish boot 1o
magh his fogs, Tut like the Nuropeans of distant eenturics whe did emplay thoss
machines, we make it terribly costly for an accused ta claim his right to the constitutional
saleguard of trial. We threaten him with 4 materiafly inereased sanction if he avails
himself of his right and is thercafter convicted. This sentencing differential is what makes
plea bargaining coercive. There is, of course, a ditference between having your limbs
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indicates thal innocent defendants may be mare vulnerable w coercion in Lhe plea burgaining
phase of their proceedings than even during a police interrogation. While much focus has been
glven 1o increasing constitutional protections during police interrogations over the last half-
century, perhaps the Supreme Court should begin focusing more attention on creating protections
within the plea bargaining process.*”

The other interesting aspect of our study’s diagnosticit;y data is that the diagnosticity of
the harsh and lenicnt sentencing conditions were very similar.*2® This was surprising, because il
had been anticipated that the efficiency of the process would greatly suffer as we incrzased the
punishment risked at trial. ! That the diagnosticity did not drop in this way when the harsh
sentencing condition was applicd means further research is necessary to better understand the
true impact of sentencing differentials.

Though further research is warranted, the diagnosticity element of this study does warrant
discussion of two important possibilities. First, perhaps fulure studies will demonstrate that
diagnosticity here did not drop significantly because it had little place left to go.*** The

crushed if you refuse to confess, or suffering some extra years of imprisomment if you
refuse to confess, but the difference is of degree, not kind. Plea bargaining, like torture, is
cocreive,

Id.

2 See Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions: Deprivations of

Liherty and Miscarviages of Justize in the Age of Psycholagical fnterragation, 88 1. Cum. L. &
CRIMINOLOGY 429, 495-96 (1998) (“When police are trained to seek both independent evidence of a
suspect's guill and internal corroboration for every conlession before making an amest ... the damage
wrought and the lives ruined by the misuse of psychological interrogation methods will be significantty
reduced.”); Russano, supra note 153, at 485 [“[W]e encourage police investigators to carefully consider
the use of interrogation technigues that imply or directly promise leniency, as they appear to reduce the
diagnosticity of an elicited confession.”).

20 goe Edkins & Dervan, supra nole 168,

- See id.
%2 See Dervan, supra note 36, al 488 (discussing a similar phenamenon with regard o plea bargaining
rates, which are now in excess of 96% at the federal level).

With more tools and increased control, prosecutors have increased differentials in
[inancial crimes cascs (o staggeoring new levels hy offering plea bargaing carrying
sentences similar to the pre-Euron era while threatening sentences following trial that
take full advantage of SOX and the new Sontencing Guidelinga strueture, While it is
possible that these new powers could actually result in more defendants accepting plea
offers in the fulure, plea bargaining rates liave been so high in recent years there is little
room left for expansion.
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diagnosticity for the lenient sentencing cundirion was already at 1.62, which, as discussed above,
is exceptionalty low. That it did not drop meaningfully below this thresheld when the sentencing
differential was increased, therefore, may not be surprising, particularly gn en that a
diagnosticity of 1.0 represents the utilization of a process aldn to torture.”” Second, perhaps
future studies will reveal that the diagnosticity of our plea bargaining process began so low and
failed to drop significantly when a harsher senlencing condition was applied because sentencing
differentials operate in a manner other than prev10usly predicted. 24 [Intil now, many observers
have predicted that sentencing differentials operate in a linear fashion, which means there s u
direct relationship between the size of the sentencing differential and the likelihood a defendant
will accept the bargain. 2

Figure 5.
Graph lllustrating Predicted Lirear Relationship

Berween Plea Bargaining Rates and Sentencing Differentials

Likelihood a
Defendant will
Plead Guilty

Size of the Sentencing Differential

It may be the case, however, that plea bargaining actually operate as a “cliff.” This means that a
particularly small sentencing differential may have little to no likelihood of inducing a defendant
to plead guilty. 1lowever, onee the sentencing differential reaches a eritical sizc, its ability to
immediately and markedly influence the decision-making process of a defendant whether guilty
or innocent, becomes almost overwhelming. [ Such a “cliff” effect would resull in a similarity

Id.

2 See Langbein, supra note 210, at 12-13 .

24 See Dervan, supra note 91, at 282 (“[[]n & simplistic plea bargaining system the outcome differential
and the sentencing dilferential track closely.™); Yin, supra uete 92, at 443 (“Curicusly, the arena of plea
bargaining pits the concepts of duress and consideration against each other: a large sentencing differential
makes it more likely thut a defendant is coerced inlo pleading gnilty, and yat it also increases the benelit
offered in exchange for the guilty plea.”).

215 .
Sae id.
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in diagnosticity for both a harsh and lenient sentencing condition, because, once the critical size
is reached, there s little additional impact that can be gained from further increasing the size of

the differential.
Figure 5.

Graph Hllustrating Possible “CIff” Relationship
Benween Plea Bargaining Rates and Sentencing Differentiols

Likelihood ///’/

Defendant will i
Plead Guilty !

Size of the Sentencing Differential

If futurc research indicates that this “cliff” effect is eccurring, then there are two reasons
for concern. First, this might mean that research suggesting that the answer to plea bargaining’s
imnocence problem is merely better control of sentencing differentials is based on an incorrect
assumption regarding the operation and effect of such differentials. " Second, it should be of
concern that & minimal sentencing differential, such as was present in our sludy, may be

2% There are many factors that might shift when this “cliff” is reached for a particular defendant. See
Bibas, supra note 197 (article discussing factors that influence a particular defendan(’s decision 1o plead

guilty).

2 See Russell D. Covey, Fixed Justice: Reforming Plea Bargaining with Plea-Based Ceilings, 82 TUL.
L. Ruv, 1237, 1245 (2008) (discussing the benelils of {ixed-plea discounts, including that such fixed
discounts “prevent prosecutors from offering discounts so larae that innocent defendants are essentially
coerced to plead guilty to avoid the risk of a dramatically harsher sentence.™).

In a fixed-discount system, defendants who plead guilty receive a set reduction in
setilenee in exchange for their guilty plea. To be ¢fltelive, the fixed discount must he
large enough to provide an incentive for guilty defendants to plea guilty, but it 1nust not
be so large that il induces all defondants, guilty and innecent alike, to relinquisl their trial

rights,
14 at 1240; see also Donald G. Gifford, Meaningful Reform of Plea Bargaining: Control of Prosecutorial
Discretion, 1983 LNIV, OF ILL. L.R. 37, 8{-82 (1983) (*Dean Vurenberg suggests thal a senlence discount
of ten or twenty percent should encourage the requisite number of desired pleas. This figure appears 10 be
a reasonable one with which to begin.... Bavessive sentence discounts should be constituticnaily suspect
because they place a burden on the defendant’s exercisc of constitutional rights and negate the voluntary

nature of his plea.”).
46
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sullicient to reach this “cliff” and overwhelm the study participants’ free will and decision-
makings processes. While further research is necessary to hetter understand this possible
phenomenon, consideration must now be given to the possibility that small sentencing
differentials are more powcrful than previously predicted and opcrate in a very different way
than previously assumed.

I11. THE CONSTITUTIONALITY OF THE INNOCENT DEFENDANT’S DILEMMA

In 1970, the same year the Supreme Court ruled that plea bargaining was a permissible
form of g'ustice in the Brady decision, the Court also accepted the case of North Carafina v.
Alford*™® In Alford, the Court stated that it wus permissible for a defendant to plead guilly even
while maintaining his or her innocence.””” The Court stated that there must, however, be a
“record before the judge conlain|ing] strong evidence ol actual guilt” to cnsure the rights of the
truly innocent are protected and guilty pleas are the result of “free and intelligent choice.”*?
Forty years later, three men serving sentences ranging from life in prison to death would use this
form of bargained justicc to walk free after almost rwo decades in prison for a crime they may

. 2
never have committed. '

In May 1993, the mutilated bodies of three eight-year-old boys were discovered in a
drainage canal in Arkansas.>? Spurred by growing concern regarding salanic eults, police
desperately searched for the killer or Killers.”® As part of their investigation, Police focused on a
seventeen year old named Jessie Lloyd Misskelley, Jr. Subjected to a twelve hour interrogation,

Z% North Carclina v. Alford, 400 U.S, 25 (1970).

2 1q at 37; see also Andrew D. Leipond, supra note 98, at 1156 {2003) (“An Alford plea, where the
detendant pleads guilty bul simultancously denies having commitled the erime, elearly puts the court on
notice that this guilty plea is problematic....”).

% Alford, 400 U.S. at 37, 38 n.10. Currently, the federal system, the District of Columbia, and forty-
seven states permit 4/ford pleas. See Stophanos Bibas, Harmonizing Substantive-Criminal-Law Values
ared Crimingl Procedure. The Cose of Alford and Nolo Contendere Plzas, 88 CORNELL L. Ry, 1361,
1372-73 n.52 (2003).

2 Campbell Roberts, Deal Frees ‘West Memphis Three” in Arkansas, N.Y . TIMES (Aug. 19, 2011),
available at www.nytimes.comn/20 1 1/68/20/us/20arkansas.hitml (last visited January 31, 2012}; see also
Mara Leveritt, Are ‘Voices For Justice’ Heard? A Star-Studded Rally on Behalf of the West Memphis
Theee Prompus the Delicate Quesiion, 33 U, ARK, LIT1 K ROGCK L REV, 137, 150-53 (2011) {discussing
publicity surrounding the case); Paul G. Cassell, The Guilty and the ‘Tnnocent’: An Examination of
Aleged Cases of Weangfil Conviction from False Confessions, 22 11aRy, 1L, & PUB. POL7Y 523, 557-60
(1999) (discussing facts of the case); Leo & Ofshe, supra note 219, at 461-62 (discussing the Misskelley
conlession).

=2 See Roberls, supra note 231,
25 See id.
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Misskelley eventually conlessed to committing the killings along with two others tecnagers,
Damien Echols and Jason Baldwin, though his confession was “inconsistent with the facts of the
case, was not supported by any evidence, and demonstrated that he lacked personal knowledge of
the crime.”** Though Misskelley later recanted his statement, all three teenagers were convicted
at trial and became known as the “West Memphis Three.””** Misskelley and Baldwin received
life sentences, while Fehols reccived the death penalty.:36

liollowing their conviclions, the three young men continued to maintain their innocence
and, gradually, publicity regarding the case began to grow.237 Though many had argued for
years that the “West Memphis Three” were innocent of the alleged offense, concern regarding
the case reached a crescendo i 2007 after DNA testing conducted on jtems from the crime scenc
failed to match any of the three.”®® Interestingly, however, the DNA testing did find a match.™?
Hair from the ligatures used to bind one ol the victims matched ‘Lerry Ilobbs, one of the victims®
step-fathers **® Though Hobbs had claimed not to have seen the murdered boys at all on the day
of their disappearance, several witnesses came [orward aller the DNA test results were released
to say they had seen him with the boys shortly before their murder. 24!

2 See Leo & Ofshe, supra note 231, at 461.

215

See Roberté, supra note 231,

2 See id.

2 See id.

2E See Leveritt, supra note 231, at 151-52.
*? See id. at 151.

M0 See id. (discussing the release of this DNA evidence by singer Natalie Maines during a rally for the
“West Memphis Thres.”)

Hobbs sued Maines for defamation. When her lawyers deposed Habbs in preparing to
defend her, he tald them that he had not ssen the viclims at all on the day they died.
When news of that statement was made public, two women who lived near Hobbs at the
time of the killings came forward. The women subsequently signed alliduvits sayimg that
they, in fact, had seen Hobbs with the children a short time before the boys disappeared.
Whon asked why thoy had not roported the fact before, the women said that police had
never questioned them and that, until the recent news report, they had not known that
Hobbs had demied having scen the ¢hildron that day. Tn December 2009, 11.5. District
Justice Brian Miller dismissed Habbs’s lawsuit against Maines, but by then, the new
witnesses against Hobbs had come Torth,

Id at 151-152,
! See id,
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By 2011, the newly discoversd evidence in the case was deemed sufficient to call a
hearing to determine if there should be a new irial 22 For the prosecution, however, the prospect
of retrying the defendants given the weak evidence offered at the original trial and the new
cvidence indicating the three might be inmocent was unappealing 2 Accordi ng to the lead
prosecutor, there was no longer sufficient evidence to convict the three at trial Despite the
strong language in Alford indicating thul it was appropriate only in cases where the evidence was
overwhelming and conviction at trial was almost ensured, the government offered the “West
Memphis Three” a deal. 2 They could continuc to maintain their innocence, but would be
required to enter an Aiford plea of guilty to the murder of the three beys in 1993.2¢ In return,
they would be immediately released.?*” While Baldwin was reluctant to accept the offer, he
agreed to ensure Echols would be releasced from death row. 2 Baldwin stated, *['I'|his was not
justice. However, they’re trying to kill Damien.”” On August 19, 2011, the “West Memphis
Three™ walked out of an Arkansas courlroom frec imen, though they will live with the stigma and
collateral consequences of their guilfy pleas for the rest of their lives.?*® Whether they were
guilty of the charged offenses may never truly be known, but it is clear that despite insufficient
cvidence to convict them at trial and strong indications they were innocent the three were enriced
by the power of the plea bargaining machine.*”!

7 See Roberts, supra note 231,

" See id,

¢ See id,

3 See id.

U See id,

 See id.
Under the scemingly contradiclory deal, Judge David Laser vacated the previous
convictions, inehuding the capital murder convietions for Mr, Tichals and Mr. Baldwin,
After doing so, he ordered a new trial, something the prosecutors agreed to if the men
would enter so-called Alford guilty pleas. These pluas allow people to maintain their
innacence and admit frankly that they are pleading guilty because they consider it in their
best interest,

I,

¥ See idd.

0 See id,

E See i,

= See id,
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While the Supreme Court acknowledged the need for plea bargaining in Brady and
approved bargained justice as a form of adjudication in the American criminal justice system, the
Court also offered a cautionary note regarding the role of innocence.”> At the same time the
Court made clear its belief that innocent defendants were not vulnerable to the powers of
bargained justice, the Court reserved for itself the ability to reexamine the entire institution
should it become cvident they were mistaken, ™ The Court stated:

For a defendant who sees slight possibility of acquittal, the advantages of
pleading guilty and limiting the probable penalty are obvious — his exposure is
reduced, the correctional processes can begin immediately, and the practical
burdens of a trial arc eliminated. For the Siate there are also advantages - the
more promptly imposed punishment after an admission of guilt may more
ellectively atlain the objectives of punishment; and with the uvoidance ol trial,
scarce judicial and prosecutorial resources are conserved for those cases in
which there is a substantial issue of the defendant’s guilt or in which there is
subsiantial dowbt that the State can sustain its burden of pr00f7254

Continuing to focus more directly on the possibility of an innocence issuc, the Court stated:

‘This is not to say that guilty plea convictions hald no hazards for the innecent or
that the methods of taking guilty pleas presently employed in this country are
necessarily valid in all respects. This mode of conviction is no more foalproof
than full trials to the court or to the jury, Accordingly, we take great precautions
against unsound results, and we should continue to do so, whether conviction is
by plea or by trial. We would have serious doubts about this case if the
encouragement of guilty pleas by offers of leniency subsiantially increased the
likelihood thar defendants, udvised by competent counsel, would falsely condemn
themselves,?

This caveat about the power of plea bargaining has been termed the Brady Safety-Vaive, because
it allows the Supreme Court to reevaluate the constitutionality of bargained justice if the
persuasiveness of the offers ure coercive and surpass a point at which they begin to cnsnarl an
unacceptable number of innocent defendants,®

2 Brady v. United States, 397 U.S. 742, 752-58.
2514 at .757-58; see also Dervan, supra note 28, at -,
% Brady, 397 U S, at 752 (emphasis added}.

B3 See id. at 757-58 (emphasis added).

59 gee Dervan, supra note 28, at -,

Safety-valves are intendcd to relicve pressure when forces within a machine become too
great and, thereby, preserve the integrity of the machine. The Brady safety-valve serves
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Interestingly, Brady is not the only Supreme Court plea hargaining case to include
mention of *he innocence issue and the safety-valve.zS7 In Alford, tor instance, the Court made
clcar that this form of bargained justice was reserved only for cases where the evidence against
the defendant was overwhelming and sufficient to easily overcome the defendant’s continued
claims of innocence.”™ Where any uncertainty remained, the Supreme Court expecied the case
to proceed to trial to ensure that “guilty pleas are a product of free and intelligent choice,” rather
than ovcrwhelming force from the prosecution.®® The same languape requiring that plea
bargaining be utilized in a manner that permits defendants to exercise their free will was
contained in the 1978 case of Bordenkircher v. Hayes.*™ In Hayes, the Court stated that the
accused must be “frec 1o accept or reject the prosecution’s offer.” 2! Just us the Courl had stated
in Brady and Alford, the Hayes Court concluded its discussion by assuring itself that as long as
such ffee choice existed and the pressure to plead guilly was not overwhelming, it would be
unlikely that an innocent defendant might be “driven to false self-condemnation.”?% As is now
evident from the study described herein, the Supreme Courl was wrong to place such confidence

just such a purpose by placing a limit on the amount of pressure that can constitutionally
be placed on defendants W pload guilty. According to the Court, however, should plea
bargaining become 3o common that prosecutors offer deals to all defendants, including
those whase guilt is in question, and the iucentives to barpain becoine sc overpowering
that cven innocent defendants acquiesce, thon the Brady safety-valve will have failed and
the plea bargaining machine will have ventured into the realm of unconstitutionality.

Id
=7 See id. at -,

23 North Carolina v. Alford, 400 U.S. 25, 37 (1970); see alsc American Bar Association Praject on
Stenderds for Criminal Jusiice, Pleas of Guilty 2 (Approved Drall 1968).

[A] high proportion of pleas of guilty and nelo confendere dues bencelit the system. Such please
tend to limit the trial process to deciding real disputes and, consequently, to reduce the need for
funds and personnel. If the number of judgaes, courtrooms, court persormel and counsel for
prosecition and defense wers to be inereased substantiatly [due to the use of plea bargains], the
funds necessary for such increases might be diverted from elsewhere in the criminal justice
process, Morcovet, the limited use of the triut process for those cases in which the defendant
has grounds for contesting the matter of guilt aids in preserving the meaningfulness of the
presutplion of innocence,

1d

M Afford, 400 ULS. at 38 n. 10,

* Tordenkireker v. 1layes, 434 118, 357 (1578).

! 1d. 1363,

201 [d

51



185
Dervan/Edkins — The Innocent Defendant’s Dilemma {DRAFT)

in the ability of defendants to assert their constitutional right to trial in the face of grave
i 263
choices,

As cur research demonstrates, more than half of innocent defendants are willing to falsely
condemn themselves in return for a perceived benefit *** That the plea bargaining system
operates in a manner vastly diffcrent from that presumed by the Supreme Court in 1970 and has
the potential to capture far more innocent defendants than previously predicted, means that the
Brady Safety-Valve has {uiled and it is timc for the Court to reevaluate the constitutionality of
the institytion with an eye towards the true power and resilience of the plea bargaining
machine,*®*

8 See supra section II (discussing the plea bargaining study).
#1 See Edkins & Dervan,, supra note 168,

3 1 eonsidering the significance of plea bargaining’s innocenee problem, one must afso cansider how
likely it is that police inadvertently target the wrang suspect in a particular case, something that might
eventually lead to an innneent suspect being offered a plea bargain in return for a false confession, See
Thomas, supra note 114, at 576.

Despite Risinger's wisdam about not attempting a glebal estimate of how many innocents
are wonvicied, [ cottinue 1o Wy to at least surround the problem, We do know some
things for certain. An Institute of Justice monagraph published in 1999 contained a study
of roughly 21,000 cases in which laboratories compared DNA of the suspect with DNA
from the crime scene. Remarkably, the DNA tests exonerated the prime suspect in 23%
of the cases, In another 16%, the results were inconclugive. Because the inconclusive
results must be removed from the sample, the police were wrang in one case in four. The
prime suspect was innocent in one case out of tour!

Ia.

52

Mr. SENSENBRENNER. Thank you very much.

We will proceed with questions under the 5-minute rule. The
Chair will defer his questions until the end and recognize the gen-
tleman from Texas, Mr. Poe.
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Mr. PoE. Thank you, Mr. Chairman. Thank you all for being
here.

The issue of stealing, thievery, and criminals has always been
part of my background, in that I spent my time down at the court-
house in Houston as a prosecutor, a criminal court judge, referred
to the courthouse as the Palace of Perjury. Some of you lawyers
might relate to hearing that before.

But anyway, I am concerned specifically about H.R. 4216, and it
is because small-business owners in America have their goods
counterfeited throughout the world, and they are smuggled back
into the United States. Some of them stay in foreign countries,
which is a different issue.

It came to my attention by small-business guy, Farouk Shami in
Houston, who moved his business from China to Houston to hire
American workers, about 1,000 of them. And he makes CHI hair
products, all kinds of things that folks that want all of that fancy
equipment for hair products, they buy from him because he is one
of the best in the world.

But about $10 million a year is stolen from him in counterfeit
goods. The products are so perfect that I can’t tell the difference
of them. It even has Farouk’s photograph on there, like the real
thing does. It has his warranty, phone number, and when these
products that don’t work—I was going to use another word, but I
will just say products that don’t work, they call him, they are all
mad, because they have some counterfeit product. They don’t know
that. And he reimburses them and gives them the real thing.

And he says it is an increasing problem; it is not it decreasing
problem. And some of these goods come back across the border into
the United States.

And the way that the law, I think, is being misinterpreted, when
he works with Border Patrol, he doesn’t get enough information to
confirm whether it is the real thing or not. That is his concern.

D’Addario makes, I think, some of the best guitar strings in the
world. Seventy percent of the market in China is counterfeit goods.
This is the real thing, and this is the counterfeit product. The coun-
terfeit product even has the hologram on it. That is how you know
it is counterfeit. That is one way.

But they look exactly alike. And you know what irks me? They
even have the “Made in the USA” sticker on the back when these
things are made in China.

And they are being smuggled back into the U.S. And they need
the ability from Border and Customs, who I think does a great job,
to have a photograph of the fake and tell whether it is theirs are
not. And then tell Border Patrol, no, this is a fake or it is the real
thing.

Right now, they can’t give that information because all of the re-
daction in the photographs, for some reason. Why shouldn’t the
owner or the rights-holder have the ability to look at the fake and
tell Border Patrol this is a fake?

It’s not just on guitar strings. You have these products—the real
thing, this is a power strip. Another power strip. The problem with
this one, the counterfeit power strip doesn’t come with the label
counterfeit on it.
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But these are defective. If you plug these in, you may start a fire.
So you have a safety issue coming into the United States.

And one way the rights-holder, the owners of these products, say
let us cooperate with Border and Customs and fix the law so we
can look at the fake, the proposed fake, and tell you whether it is
fake or not. And if it is not, bring it on into the United States. If
it is, then follow the rules of law after that.

And there many other products. These are small-business own-
ers, and they operate on a small margin. And the counterfeiting
products with the organized crime syndicate of China, I think, is
hurting American manufacturing and sales.

One other thing about Farouk and the D’Addario family, this is
their name on these things. It is their family reputation that is
being counterfeited. And when these counterfeit products are no
good, it hurts their family name. And long-term, it will hurt their
business because of the fakes. And they are concerned about a
name. A name actually means something to small-business owners.
Their good name means something.

That is why Farouk reimburses the counterfeit products with the
real thing and writes a letter of apology and tells them it was a
counterfeit.

And I guess my question, Mr. Johnson, my one question, I guess
I will have to put it in writing, Mr. Chairman.

Mr. SENSENBRENNER. Oh, go ahead. [Laughter.]

Mr. PoE. I ask unanimous consent for one more

Mr. SENSENBRENNER. Without objection.

Mr. PoE. Thank you, sir.

Explain to me, in less than 30 seconds, why business owners
need the Border Patrol to send them a photograph of the document
or the product coming into the U.S.?

Mr. JOHNSON. Thank you, Judge Poe.

In 30 seconds or less, I would say that the need for the photo-
graphs unredacted and the information that is available on the
product, whether it is the specific coding that the brand is using,
or other indicia of authenticity, or indicia of the counterfeit nature
of the goods, is because the quality of the counterfeit product that
we see coming into the country these days is so much better than
what was seen in the past. It is nearly impossible for somebody
who has not received significant training and does not have the ex-
pertise to be able to identify on their own.

That is not to say that CBP does not receive significant training.
The IACC Foundation, which is a separate organization that we
work with, has trained over 35,000 law enforcement personnel in
making these sorts of terminations.

But they are really only able to make the initial call as to wheth-
er or not they think there is possibly a problem with it. They are
generally not able to make a final factual determination, yes or no,
that this is authentic or this is counterfeit.

Mr. PoOE. Thank you, Mr. Chairman. I appreciate the additional
minute.

Mr. SENSENBRENNER. The time of the gentleman has expired.

The gentleman from Virginia, Mr. Scott.

Mr. Scort. Thank you.
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Mr. Sandler, what trade secrets or legitimate practices might be
compromised if more information is disclosed to rights-holders?

Mr. SANDLER. The sources of supply are often revealed by the
tracking codes that are placed on these products. The examples
that we have demonstrated before in public testimony show that
the batch codes, the manufacturing codes, the codes used for recall,
are ones that we had no problem with those being revealed.

We do have problems with special tracking and other types of
track-and-trace codes, which are placed on—some are only readable
by ultraviolet lights. Some are placed inside the boxes. They are
strictly put there in connection with trying to identify sources of
parallel market trade in legitimate goods.

Those are the sorts of codes that we thought would be revealing
of the nature of the commercial transaction in a way that would
be (\izery harmful and would essentially stop this type of legitimate
trade.

Mr. Scort. What is parallel market mean? And how do rights-
lﬁolgers use information gained to undermine the legitimate mar-

et?

Mr. SANDLER. Well, the parallel market itself is really a creature
of our copyright law and our trademark law. You have the right to
copy and you have the right to manufacture, absolutely. But the
right to distribute is limited essentially to the first sale, also under
our patent law.

So once goods are sold, the person who purchases those goods is
free to sell them anywhere they wish. There are some exceptions
to that, but basically that is the arrangement under our law. And
it allows for interbrand competition in the U.S. marketplace.

So goods which are sold at a lower price in one market will find
their way into a market where there is a higher price. And so it
is trade in legitimate goods that are sold in commerce legitimately
and unlawfully. It has been tested before the Supreme Court on at
least four separate occasions.

Mr. ScotT. Well, how does the information that is sought to be
revealed, how do rights-holders undermine the legitimate trans-
actions?

Mr. SANDLER. Rights-holders, in looking at who was the person
who sold for export to the United States or who was also involved
in the supply chain, can prevent sales to them in the future, can
take action against them. Lawsuits are often filed. Sometimes they
are good lawsuits; sometimes they are not good lawsuits.

For the most part, we have been very successful in litigation, but
it fosters litigation. It is intimidating to the trade. And rights-hold-
ers and manufacturers can cease doing business with those who
t}lley think shouldn’t be selling their goods into a different market-
place.

Mr. Scort. Thank you.

111VI()s. Corrigan, you indicated you have 262 agents. Is that nation-
ally?

Ms. CORRIGAN. Yes, it is. That includes——

Mr. Scort. Can you turn your mike on?

And is there anything in the legislation, in any of these bills,
that will increase the number of agents?

Ms. CORRIGAN. There is not.
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Mr. ScorT. Then how will just increasing the sentencing help
you investigate and prosecute dangerous drug offenses?

Ms. CORRIGAN. Our criminal agents do not have the actual au-
thority to bring cases. What we believe the enhanced penalties will
do is enable a full discussion of our cases with law enforcement and
give law enforcement more tools to prosecute individuals who en-
danger the public health by introducing stolen drugs or trafficking
in counterfeit drugs.

Mr. ScorT. Without any more agents, why will increasing a sen-
tence bring that about?

Ms. CORRIGAN. What often happens is we investigate under the
Federal Food, Drug, and Cosmetic Act. And we bring those facts to
the Justice Department. And what they have the ability to do is
look across the board at all of the laws that would allow prosecu-
tion, and giving them more tools that are focused solely on medical
products or drugs with enhanced penalties

Mr. ScoTT. Are there any enhanced penalties in any of these
bills for things that are not now crimes but would be crimes if any
of these bills passed?

Ms. CORRIGAN. There are already penalties and laws that cover
counterfeit drugs and cargo theft. There is not cargo theft—cargo
theft is not authorized under the Federal Food, Drug, and Cosmetic
Act.

Mr. Scott. Cargo theft is not theft?

Ms. CORRIGAN. The investigation. I mean, cargo theft is not part
of the Federal Food, Drug, and Cosmetic Act. Counterfeits are, but
cargo theft is investigated by the FBI and prosecuted by the Justice
Department.

Where we get involved is when those drugs are reintroduced into
the legitimate supply chain.

Mr. Scort. Thank you, Mr. Chairman.

Mr. SENSENBRENNER. The gentleman from Utah, Mr. Chaffetz.

Mr. CHAFFETZ. Thank you, Mr. Chairman. I do appreciate it.

I know all good Americans subscribe——

Mr. Scort. Mr. Chairman?

Is your mike on?

Mr. CHAFFETZ. Is that better?

Mr. SENSENBRENNER. Without objection, the gentleman from
Utah can move closer to the Chair. [Laughter.]

And the clock will be reset.

This is without prejudice to senior members.

Mr. CHAFFETZ. I am just not used to being up here on this upper
level here, so thank you, Mr. Chairman.

As I was saying, I know all good Americans subscribe to Elec-
tronic Engineering Times, since I am sure you do.

But specifically, the October 24, 2011, article, I would ask unani-
mous consent that this be inserted into the record.

Mr. SENSENBRENNER. Without objection.

[The information referred to follows:]
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‘Poison in

By Bruce Rayner

WHEN YOU TYPE wwuw.visiontechcomponents.cominto your
browser, up pops a cheerful page that tells you, “Sorry! This
site is not currently available.”

That's because last September, the feds shut the component
broker down, arrested owner Shannon Wren and administra-
tive manager Stephanie McCloskey, and charged the pair
with conspiracy, trafficking in counterfeit goods and mail
fraud for knowingly importing more than 3,200 shipments of
suspected or confirmed counterfeit semiconductors into the
United States, marketing some of the products as “military
grade” and selling them to customers that included the US,
Navy and defense contractors.

Organizational chart for the U.S.
Department of Homeland Security.
U.S. Customs and Border Patrol falls
under DHS jurlsdiction.

the veins’

MeCloskey pleaded guilty to the canspiracy charge last
November in US. District Court for the District of Columbia
and cooperated with the government. Wren died of an appar-
ent drug overdose in May.

Last month, details of the case against McCloskcy were
revealed in the 78-page “memorandum in aid of sentencing”
that the government filed with the district court. The
memorandum offers 2 rare glimpse into how a rogue broker
operating out of a house on a guiet residential street in
Clearwater, Fla., was able to dupe the system, put countless
innocents at risk and campromise national sccurity for
nearly five years.

i |

|
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How a chip counterfeiting case
exposed a potentially fatal flaw
in the U.S. government’s ability
to keep fake parts out of the
defense pipeline

“Due to the type of counterfeit goods sold, the industries to
which sales wexe made, and the multitude of military, com-
mercial and industrial applications into which these devices
may be placed, defendant McCloskey did her part to set a tick-
ing time bomb of incalculable damage and harm to the U.S.
military, U.S. servicemen and -women, the govermment, all of
the industries to which VisionTech sold goods, and con-
sumers. She has effectively helped to release 2 poisen into the
veins of interstate and international commerce,” U.S. Attor-
ney Ronald Machen wrote in the merorandum.

The memorandum recommended McCloskey serve a four-
and-a-half-year prison sentence and pay restitution to the
trademark owners for damages estimated at close to §600,000.
The trademark owners named in the memorandum are a veri-
t2ble who's wha of the semiconductor industry.

Of the estimated 3,263 shipments of semiconductars
imported by VisianTech between December 2006 and Septem-
ber 2¢10, only 35 were confirmed as containing counterfeits
and seized at the border by US. Customs agents. Thase 35
shipments contained a total of nearly 60,000 counterfeit ICs,
according to the government's memorandum.

The 3,228 shipments that were not seized made their way
inte the U.S. electronics supply chain through sales Vision-
Tech made to more than 1,100 buyers in virtually every
industry sector. Many of VisionTech’s customers were other
Tbrokers, who resold the parts. While some of the counterfeits
‘were caught during manufacturer testing, hundreds of thou-
sands, if not millions, of counterfeit parts are potentiaily still
floating around in the supply chain or, worse yet, inside
equipment that's being used today.

One of the counterfeit shipments contained fake parts sald
to BAE Systems, which makes identification friend-or-foe {IFF)
systems for the Naval Air Warfare Center’s Aircraft Division.
BAE purchased 75 devices from a broker who had bought the
paxis from VisionTech. The contractor had the chips tested ata
third party testing facility, which identified them as counter-
feits, If those chips bad found their way into an IFF system on
board a Navy vessel and the system had failed, the ship’s
defenses would have been seriously compromised.

Anather case involved the sale of 1,500 counterfeit Intel
flash memery devices to Raytheon Missile Systems for
incorporation in the TTarm Targeting System (11TS), which is

Damage done by VisionTech

The U.5., government has estimated the damage caused to 21

by 's imparting of
chips aver 3 multiyear period. The doliar values are based largely
on the manufacturers® suggestad retail pricing for the legitimate
verslons of counterfelt parts selzed by Gustoms and Barder Patral
In 35 separate incidants over mora than three years.

Advanced Micro Devices $34,900.00

Linear Technology

s 'Corsolidated Memorandum in Ald of Sentencing and Motion

saurce:
for Dowmward Departure PLrsuant to USSG. § SK1.1, filed witk the U.S. District
Caurl in the District of Calumbis 71 Sepl. 9, 2011, and the LS Department

of Justice,

Saurce: Tegtimony of 514 presldent 3rlan Tachey Eefcrs the Houss Committes on
Homatar Security an Oversigrr, ana
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installed on F-16 fighter planes to identify and track enemy
radar systems. Raytheon installed the flash chips on 28 cir-
cuit boards destined for HTS modules. The boards immedi-
ately failed. After testing nine of the flash devices, Raytheon
concluded the parts were all counterfeit.

Flaw in the system
But this story is not about VisionTech. It’s about how
" the VisionTech case expased a flaw in the U.S, gavernment’s
tactics for catching counterfeit components at the border.
Specifically, it’s about an interpretation of the US. Trade
Secrets Act by US. Custems and Border Protection (CBP) that
prevents the agency from sharing detailed information about
“-a'‘counterfeit part with the semiconductor company whose
name is on the component. CBF is one of the Department of
Homeland Security’s (DHS') largest agencies.

Customs agents at U.S. borders are allowed to hold a ship-
ment of suspected counterfeit parts for 30 days—the so-called
detention phase—to determine whether they arc indeed
counterfeits. After 30 days, agents either have to “seizc” the
shipment formally or release it to the intended recipient.
During the detention phase, CBP must disclose “to the owner
of a trademark the following information, if available: (1) the
date of importation; (2) the port of entry; (3) a description of
the merchandise; (4) the quantity involved; and (5) the coun-
try of origin of the merchandise,” according to a written state-
ment that CBP provided to EE Times on Oct. 5.

The problem is that CBP's so-called redaction policy limits
the informatian that can be shared with trademark owners. In
accordance with that policy, Customs agents since mid-2008
have been taking photos of chips, blacking out the markings on
the package and sending the touched-up images to chip manu-
facturers, according to the Semiconductor Industry Association.

20 Elzctroniz Engineening fimes October 24, 2011

The CEP statement cxplains that its position is “founded
on the view that information protected by the Trade Secrets
Act cannot be provided to a third party until after seizurc.

In furtherance of CBP’s position that no Trade Secrets Act-
protected infoxmation is to be released until aftec seizuxe,
CBP ... dctermined that any indicatars, such as bar codes and
serial numbers, that might inadvertently disclose such infar-
mation were to be removed or obliterated before providing a
sample to a trademark owner.”

Of course, it's the very bar codes and serial numbers oblit-
erated by CBP agents that chip corpanies would normally
use to determine whether a detained chip is real or fake.
Before 2008, when CBP was still providing unaltcred photas,
chip companies estimate they were able ta resolve almest
85 percent of CBP requests for confirmation of whether a
detained chip was legit or counterfeit.

Sa how are chip makers cxpected to help CBP agents catch
counterfeit parts if they can’t see the markings on the chips?
And how does CBP reconcile its requircment to provide “a

/171 federal dgeiits at the Port of Lang
< :"Beach/Los Angeles, according to the Los

. Anigeles Times. CBP agénits found the

chips hidden inside 1,982 karaoke

i from China.

" For'manufacturers, it's essential

--te hﬁ\{eﬂ farmal and rigorous pracess
far Inspecting and-testing suspect
components. The companents

_ -“themselves, shipping documentation and

-packing labels must be inspected as the

** hoxes come: off-the receiving dock.

““Suspicious parts should-be testéd with

Xay inspéction Systerns.and iigh-

- powered milcrostopes, If nzeded,
companics shouid have the chips
decapped either méchanicaly or
éhemically to check the die markings.
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description of the merchandise” to the trademark holder with
its policy of obliterating information on a photo?

“T don’t undcrstand what's behind this,” said Jim Burger, a
Iongtime Washington-based intellectual property attorney
who represenls semiconductor comnpanies. “There's zero
threat to CBP in disclosing the information on the surface
of a chip to the trademark owner. The information is not con-
fidential and is not covered under the Trade Secrets Act. They
are just hands-down wrong.”

Indced, CBP is unique in its interpretation of the Trade
Secrets Act. The Federal Bureau of Investigation and US.
TImmigration and Customs Enforcement (ICE), amang others,
disclose detailed information to scmiconductor manufactur-
ers as part of theiv investigations of counterfeil cases.

“1t’s ane of the most perplexing issues I've ever dealt with,”
said STA president Brian Toohey. “It's a national security
issue, and a clear and present danger.”

The VisionTech case confirms just how clear and present.
CBP began sending semiconductor cornpanies sanitized
images of devices starting in June 2008, when VisionTech’s
counterfeit operations were in full swing, according to the
governmen(’s memorandum. “The government docs not
know how many shipments destined for VisionTech may
have heen detained at U.S. ports but were released when an
authenticity determination could not be made by the trade-
mark holder,” U.S. Attorney Machen wrate in the governraent
memorandum on McCloskey's recommended sentencing.

Given that CBP seized just 35 of the 3,263 shipments
VisionTech made between 2007 and 2070, the number that
CBP could have detained and subsequently released because
of alack of authentication could have been anywhere from
zcro to 2,258, Tust one counterfeit VisionTech shipment
released into the supply chain as a result of CBP’s redaction
policy would have been one too many, several saurces said.

SIA’s Toohey has made the argument publicly. On fuly 7,
testifying at a hearing before the House Committee on Home-
land Security’s Subcommittes on Oversight, Investigations and
Management, he made the case for CBP to revert to its pre-2008
practice of sharing unredacted photos of detained parts.

Over the summer, letters on the topic weve exchanged
‘between members of Congress, the Homeland Security and
Treasury secretaries, and CBP Commissioner Alan Bersin, who
was pressed to explain and possibly amend the redaction poli-
cy. The latest salvo was fired on Oct. 4 by Chairman Jasan

22 Electronic Lngineering Times Ostaber 24, 2011

Chaffetz and Ranking Member John Tierney of the National
Security, Homeland Defense and Toreign Operations Subcom-
mittec of the House Committee on Oversight and Govern-
ment Reform. The committee has opened a formal
investigation into the CBP's policies and procedures regard-
ing importation of counterfeit semiconductors.

“We are concerned actions taken by CBY may serve to seri-
ausly undermine its ability to prevent the importation of
counterfeit semiconductors,” Chafletz and Tierney wrote.
Bersin was given until today, Oct. 24, to provide all docu-
ments related to DHS' and CBP’s legal interpretation of the
Trade Secrets Act as it pertains to CBP’s redaction policy.

“We nced to solve this problem, period, and soon,” said
SIA’s Toohey. “The anly way to do that is if industry and gov-
emment work together to quickly and accurately identify
suspected chips before they enter the countiy. The industry
stands ready, as we always have, to stop suspect ICs at our
borders by working collaboratively with CBR.”

The conflict will likely play out in one of two ways. In the
first scenario, if Bersin refuses to budge on CBP's redaction
policy, the only recourse would be for Congress to legislate
achange in CBP’s policy. It would have an ally in the Obama
administration, which in March relcased a report on TP
enforcement legislative recommendations that calls for Con-
gress to give DHS authority to share information on suspect
parts with rights holders during the detention phase. Rights
holders “know their products better than anyone else and,
thus, abtaining their assistance allows DHS, particularly its
component CBP, to more effectively identify and combat
infringing products,” the report statcs.

CHBE, meanwhile, told EE Times it had already submitted pro-
pased legislative language to Congress that would give CBP the
authorily recommended by the administration’s repart.

The other scenario would be for Bexsin to get over his con-
cern ahout violating the Trade Secrets Act, pick up his pen and
write a new dircetive that permits CBP to share unaltered pho-
tos and samples of detained products with chip companies.

Legislation would likely take some time, A CBP policy shift
could be accomplished overnight. In light of the clcar and
present danger, logic would dictate the latter. w

: Addltlonal resuurces

s a n ln Ald’of and Mntlon for
Downward Departire Pursuant to USSG § SK1,L," filed with U.S.
Distilet Gourt I the Distrigt of columhlx, Sept.’9, 2018

Mr. CHAFFETZ. Thank you. '

It highlights one of the concerns, dealing specifically in the semi-
conductor issue.

Mr. Johnson, I would appreciate if you could get into this a little
bit. My concern is that back, evidently, in 2000, there was a direc-
tive that went out that suggested that, “Prior to the release of the
sample, Customs officers should remove or obliterate any informa-
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tion indicating the name and/or address of the manufacturer, ex-
porter, and/or importer, including are all barcodes and identifying
marks.”

So you have a situation where somebody is looking at, say, some
discs or some chips, and the only thing that they are allowed to
share, we have an example here, in this little presentation, a re-
dacted chip picture, where they redact the very information that a
manufacture would actually need in order to properly identify
whether this is a legitimate chip or not. This was a directive that
was issued in 2000, and really not enforced until the year 2008.

Let me just, to the size and scope, Mr. Chairman, between 2007
and 2010, ICE collaborated with U.S. Customs and Border Patrol
on more than 1,300 seizures that collectively involved 5.6 million
counterfeit semiconductor devices.

If you move forward and look at the SanDisk, portable memory
chips, in June, there were some $852,000 worth of counterfeit
SanDisks that were seized when they found 1,932 karaoke ma-
chines being shipped from China that had these chips in it.

This is just a portion of that iceberg.

Mr. Johnson, I want to talk about the size and scope, specifically
aﬁ it relates to chips in the semiconductor issue and how you view
this.

Mr. JoHNSON. Well, the issue with regard to semiconductors is
really representative of the issue that is being faced by manufac-
turers across all sectors. And the Customs Directive that you ref-
erence, 2310-008A, has been viewed as problematic by all of the
TACCs’ members, regardless of their product sector, in part because
really the directive seems to place a mandate on Customs to take
action that was never actually authorized by Customs regulation.

If you look at 19 CFR 133.25, that Customs drew the authority
for that directive from, there is absolutely no reference to requiring
Customs officers to remove the sort of information that the direc-
tive directed them to do, directed them to do so.

With regard to the scope of the problem——

Mr. CHAFFETZ. Well, let’s stay specific on that point. My under-
standing is that the National Defense Authorization Act allowed,
actually has language saying that they may share this information
but they have chose not to thus far.

Shouldn’t we be compelling them to do that, if they don’t under-
stand that they do have permission?

Mr. JOHNSON. That is correct. That NDAA included provisions
that explicitly authorized CBP to share that information with
rights-holders for the limited purposes of making authentication of
the goods.

Unfortunately, based on feedback we have been hearing from our
members, CBP has indicated that they feel that the and NDAA
provisions are in conflict with existing Customs regulations, and
that they need to resolve that issue before they can move forward
with information-sharing.

Mr. CHAFFETZ. So, in essence, we have passed a law, it has been
signed into law, and they believe that is in conflict with their own
regulations, so they are electing to go with the regulation as op-
posed to the law.

Mr. JOHNSON. That is exactly correct.
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Mr. CHAFFETZ. And this, Mr. Chairman, is the heart of the chal-
lenge I think that we face. There is a way to swiftly determine
whether or not these goods are legitimate or not. They are taking
an extra step to redact the very information that these companies
need in order to identify, and we have passed this into law. It is
inexcusable that Customs and Border Patrol is taking this extra
step. In abundance of caution, they should be providing the infor-
mation to these manufacturers, so that they can clearly validate
this.

And with that, I will yield back the balance of my time. Thank
you, Mr. Chairman.

Mr. SENSENBRENNER. I thank the gentleman.

The Chair will bat cleanup now.

Mr. Sandler, I need a little bit more information to try to figure
out why there is this objection to giving tracking codes to Customs.

The parallel market is legal; peddling counterfeit goods is not. So
what is wrong with giving tracking codes to the rights-holder, basi-
cally so that the rights-holder can find out, number one, if the
goods are counterfeit or not?

Mr. SANDLER. Well, there is nothing wrong with giving informa-
tion to rights-holders to determine whether or not goods are coun-
terfeit. However, much of that information, the tracking codes in
particular, are generally not necessary for that determination.

The electronic chips that we just talked about, that very well
could be the exception to the rule. That may be an industry where
it is important to give that information. But in the fragrance area,
it is not necessary.

There are many other tests and many other ways to verify the
authenticity of the goods.

So if that is understood and recognized as a truth, if that is ac-
cepted for the moment, then the issue becomes, what about those
rights-holders who would prefer not to have to deal with parallel
market competition? The many court cases that are recorded make
it very clear that there is a battle that is ongoing, and that the
rights-holders, when they are able to, those that would oppose that
type of legitimate trade will take action to stop it. They will file
lawsuits. They will make sure that merchandise is no longer sold
to suppliers, to cut them off. They will take those sorts of actions.

The CBP should not be in the middle of giving information that
fuels the flames of the fire.

Mr. SENSENBRENNER. Well, on the other hand, we heard all
kinds of information, both in this hearing and from other sources
beforehand, of the dangers of counterfeit goods. Now maybe in the
fragrance area, the dangers are not as great as in the counterfeit
drug area, or in the case of the counterfeit surge protectors that
the gentleman from Utah presented to the Committee.

But are you saying that a little bit of knowledge can be a dan-
gerous thing, if CBP ends up giving this information? It is still up
to the rights-holder to have the burden of proof that somebody in
the parallel market is violating the law.

Mr. SANDLER. I am not asking that CBP turn its back on those
issues. I am saying that CBP needs better targeting to identify
more suspect shipments. And I am saying that in the context of
this legislation, CBP not only has identified this importation as a
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problem, but they have it under detention. It is in their custody.
It is in their control. It is not going anywhere.

So why would CBP, knowing that it often seizes and detains
goods which are genuine goods, why would it give commercially
sensitive information to the rights-holder without first going to the
importer and giving that importer an opportunity to establish that
the goods are genuine without first determining whether or not
this could be validated as genuine or not through an independent
third laboratory, through some training of CBP itself? Why not
take those alternatives?

CBP operates today, and will under this legislation if it is adopt-
ed, with a 30-day window to do something. The legislation rec-
ommended by the Administration would use the first 12 of those
30 days to allow the importer an opportunity to validate the goods.
Why not have a safeguard like that built into this process?

Mr. SENSENBRENNER. I think we all agree that the CBP needs to
do better targeting to be able to spot the contraband that is trying
to be imported into the United States. But it still goes back to the
business of what is the danger of giving the tracking code to the
rights-holder?

Mr. SANDLER. The danger is that there will be a cut off of the
supply of legitimate goods coming into United States to trade in a
wider distribution arrangement and at lower prices to the benefit
of the U.S. consumers.

That has been the battleground that I have been involved in
since 1983, where not all rights-holders but certain rights-holders,
either through commercial activity, through litigation or otherwise,
are trying to eliminate this form of lawful competition.

Mr. SENSENBRENNER. Well, my time has expired.

I would like to thank all of the witnesses for their testimony
today. This is a problem. We are going to have to address it. We
want to address it in the most effective manner possible. And that
is what the legislative process is all about.

Without objection, the hearing is adjourned.

[Whereupon, at 11:11 a.m., the Subcommittee was adjourned.]
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MATERIAL SUBMITTED FOR THE HEARING RECORD

Prepared Statement of the Honorable Sheila Jackson Lee, a Representative
in Congress from the State of Texas, and Member, Subcommittee on
Crime, Terrorism, and Homeland Security

First, I would like to thank the Subcommittee Chairman and Ranking Member
for holding today’s hearing on H.R. 3668, the “Counterfeit Drug Penalty Enhance-
ment Act of 2011,” H.R.4223, the “Safe Doses Act of 2012,” and H.R.4216, the “For-
eign Counterfeit Prevention Act of 2012” and I would also like to thank today’s wit-
nesses:

(1) Dara Corrigan, Associate Commissioner for Regulatory Affairs, U.S. Food
and Drug Administration.

(2) Thomas T. Kubic, President and CEO, Pharmaceutical Security Institute,
and

(3) Travis D. Johnson, Vice President and Director of Legislative Affairs & Pol-
icy, The International Anti Counterfeiting Coalition.

(4) Gilbert Lee Sandler, Member, Sandler, Travis & Rosen P.A., and
(5) Lucian E. Dervan, Professor, Southern Illinois University School of Law.

As we all know counterfeit drugs pose a grave threat to consumer safety. H.R.
3668, the “Counterfeit Drug Penalties Enhancement Act of 2011” increases
the penalties for using a counterfeit mark on illegally trafficked drugs. This legisla-
tion serves to plug a gap in the law which accounts for counterfeit goods only.

Because of the increased activity in fake drugs it is important for Congress to lay
down a marker so that potential criminals are faced with more deterrents should
they consider stealing drugs.

Because I represent Houston, Texas, it is of heightened importance for consumers
and law enforcement officials in our state because of the proximity to the Mexican
border. It is not inconceivable that crime syndicates operating on both sides could
cause significant problems by stealing drugs and selling them in Mexico.

That is why I am pleased that the bill amends the federal criminal code to in-
crease the maximum penalty from 10 years to 20 years and increase the maximum
fines for individuals from $2 million to $4 million and for companies from $5 million
to $10 million.

Where there are multiple offenses, the bill leaves the 20 year maximum penalty
the same but increases the fine for individuals from $5 million to $8 million and
for companies from $15 million to $20 million.

This bill, introduced by my colleagues, Rep. Patrick Meehan and Rep. Linda
Sanchez on December 14, 2011will hopefully send a strong message to criminal en-
terprises.

Counterfeit drugs are becoming increasingly more prevalent in America. News
outlets recently reported that a counterfeit version of a widely-prescribed cancer
drug, Avastin, appears to have entered the U.S. market. John Clark, Chief Security
Officer at Pfizer, testified to the problem before the full committee in November at
SOPA hearing:

“Counterfeit medicines pose a threat because of the conditions under which they
are manufactured—in unlicensed and unregulated sites, frequently under unsani-
tary conditions—and the lack of regulation of their contents.”

In many instances, they contain none of the active pharmaceutical ingredient
(API) found in the authentic medicine, or an incorrect dosage, depriving patients of
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the therapeutic benefit of the medicines prescribed by their physicians. In others,
they may contain toxic ingredients such as heavy metals, arsenic, pesticides, rat poi-
son, brick dust, floor wax, leaded highway paint and even sheetrock or wallboard.
Counterfeit medicines are a global problem, one from which no region, country,
therapeutic area is immune.”

It is important to note that current law prohibits trafficking in counterfeit goods.
The current penalty for an individual who violates the law is not more than 10
years in prison or a $2,000,000 fine or both. For a person other than an individual,
the current maximum penalty is $5,000,000. Penalties are increased for second or
subsequent offenses or causing serious bodily injury or death.

This bill increases the penalties for trafficking in counterfeit drugs, specifically.
Some supporters of H.R. 3668 contend that this bill is necessary because counterfeit
drugs are a particularly serious threat to the public.

H.R. 4223, THE “SAFE DOSES ACT OF 2012”

Rep. Sensenbrenner, Chairman of the Crime, Terrorism and Homeland Security
Subcommittee, introduced H.R. 4223 on March 20, 2012. In the Senate, a bipartisan
measure was introduced by Senators Schumer and Kyl, the Strengthening and Fo-
cusing Enforcement to Deter Organized Stealing and Enhance Safety Act of 2011,
known as the Safe Doses Act.

The bill has been reported unanimously by the Senate Judiciary Committee. As
of today, the Senate bill has 30 co-sponsors.

Large-scale medical product theft has become a significant problem. Sophisticated
criminal organizations are believed to be the primary perpetrators in the theft of
large quantities of medical products and the re-introduction of these products into
the legitimate supply chain, including into pharmacies and hospitals. The result of
their criminal conduct can be serious public health and safety implications because
improperly cared for medical products—which can be ineffective or harmful—are
being used by unsuspecting patients and health care professionals.

The story back in 2009, widely reported, 129,000 vials of insulin (valued at ap-
proximately $11 million) were stolen in North Carolina. A few months later, the
FDA received a report that some of the vials had been reintroduced into the supply
chain when a diabetic patient reported to a medical center in Houston with an ad-
verse reaction after using insulin from the stolen lot. The FDA issued a warning
that the insulin had likely not been stored correctly and could still be in the mar-
ket—at that time only 2% of the stolen product had been recovered.

The spoiled product was ultimately found in pharmacies in 17 states, with at least
2 additional patients experiencing adverse reactions. An investigation linked the
theft to an organized crime ring, and while some arrests have been made, over
125,000 vials of insulin still remain at large.

Criminal organizations are hijacking tractor-trailers at rest stops, breaking into
warehouses and evading alarm systems, forging shipping documents, producing
high-quality counterfeit labels with altered expiration dates and lot numbers, and
otherwise thwarting the intense security measures used by the industry. Some of
these organizations employ sophisticated surveillance equipment and techniques in
order to learn exactly when and where they can steal the particular shipments they
want. The stolen medical products are then sold back into legitimate channels.

All kinds of pharmaceuticals, medical devices and specialty nutrition products in-
cluding infant formula are being stolen. High-value pharmaceuticals, including
treatments for serious diseases, are frequent targets.

These high-value items are the very type of sensitive products that need the most
careful handling and temperature control since many of them can become ineffective
and even toxic if stored at the wrong temperature, even for a brief time.

Title 18 United States Code, Section 659 prohibits the theft of “any goods or chat-
tels moving as or which are a part of or which constitute an interstate or foreign
shipment of freight, express or other property” from a variety of sources including
storage facilities, trailers, warehouses.

This provision sets forth penalties of a fine and/or imprisonment of not more than
10 years. The industry representatives believe that the current federal criminal laws
are inadequate in that they make no distinction between the theft of a load of insu-
lin and stealing a truck full tires or electronic products.

They argue that a specific provision should address the theft of medical products
because the potential harm is vastly greater when medical products are involved.
They believe that higher possible sentences may not only make people think twice
before acting, but also will provide law enforcement agencies with the tools they
need to obtain cooperation in bringing down criminal organizations.
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The industry is calling for tougher federal laws that go after the multi-dimen-
sional enterprises carrying out these crimes and recognize the health risks created
by the improper care and handling of sensitive medical products.

In meetings with Committee staff, pharmaceutical, medical device and medical
products industry representatives advise that they have adopted sophisticated secu-
rity systems and practices.

Many companies have instituted strict protocols for their truck drivers, including
instructions on where they can stop for breaks. Some companies even provide armed
escorts for their most sensitive shipments.

Although these efforts are making it more difficult for the criminals to get what
they want, the industry believes that only the genuine threat of significant criminal
penalties can provide effective deterrence.

No evidence is offered to support such beliefs and no comparisons are offered as
to the effectiveness of this approach compared to others, such as putting more re-
sources into directed investigations and prosecutions.

Nor is there any evidence to support the contention that offenders are so specifi-
cally aware of the federal laws affecting these issues that they are calculating the
risks such that they are willing to risk up to 10 years in prison, but wouldn’t risk
a sentence of up to 20 years in prison and the increased fines under the bill.

Moreover, it is not clear that any more cases will be brought as a result of the
provisions of this bill and there is no evidence that recidivism is a problem which
higher penalties would effectively address.

H.R. 4216, THE “FOREIGN COUNTERFEIT PREVENTION ACT”

H.R. 4216, the “Foreign Counterfeit Prevent Act,” amends the Trade Secrets Act
to authorize U.S. Customs and Border Protection (CBP) to provide intellectual prop-
erty rightsholders with samples and images of goods offered for import or export,
including retail packaging and other packing material.

In order to authenticate suspected counterfeit or pirated products seized at U.S.
ports, CBP has routinely released samples and images of products to rightsholders.
In 2008, the agency directed its agents to redact identifying markings and codes
prior to transmitting images to the rightsholders.

Proponents of this bill are concerned that when the rightsholder receives an
image from the CBP officer with key numbers, codes, or markings blacked out, the
remaining information that is provided is virtually useless and does not allow the
rightsholder to identify the product as legitimate or counterfeit.

Last fall, an amendment was included to the Defense Authorization Act (Pub. L.
No. 112-81) that partially and temporarily addresses this issue. The Defense Au-
thorization Act provision authorizes information sharing with the trademark
rightsholder when CBP suspects a product violates intellectual property laws.

Proponents of H.R. 4216 feel that the provision in the Defense Authorization Act
did not go far enough because it only covers trademark law violations and it also
contains a sunset date.

H.R. 4216 amends the Trade Secrets Act to provide that it is not a violation of
that Act for CBP officers to provide information and samples, including bar codes
and identifying marks, with the rightsholder. Proponents of the bill say it will help
ensure that CBP can continue to seek input from rightsholders to interdict dan-
gerous counterfeit products before they enter the U.S. market.

This legislation also addresses a corollary issue involving “circumvention devices,”
which are devices that bypass technological means of protection that copyright own-
ers use to prevent illegal access to or copying of their works.

Trafficking in such devices is illegal under the Digital Millennium Copyright Act
(DMCA) and CBP is authorized to seize such devices. However, there is no specific
authority for CBP to share information on circumvention devices after seizure with
copyright owners to help with identification or for law enforcement purposes.

Mr. Chairman, I look forward to hearing from our witnesses this morning.
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Prepared Statement of the Honorable Steve Chabot, a Representative in
Congress from the State of Ohio, and Member, Committee on the Judiciary

I would first like to thank the Chairman of the Crime, Terrorism and Homeland
Security subcommittee, Mr. Jim Sensenbrenner, for holding this hearing to address
concerns with counterfeit goods in our marketplace. Trade of counterfeit goods has
a negative impact on our national economy. The International Chamber of Com-
merce estimates that 7% of the world trade is in counterfeit goods—totaling $350
billion. This results in American industries losing out on billions of dollars, and op-
portunities for growth in addition to the lost tax revenues.

Intellectual Property in the United States is responsible for spurring new indus-
try, developing useful technology, and creating jobs. But this very property is ripe
for foreign criminals hoping to profit from American innovation. These bad actors
replicate trademarked American goods and then ship them back to the United
States to be sold for a profit. Customs and Border Patrol (CBP) agents here in the
state, make the first contact with these shipments. Unfortunately due to the evolv-
ing sophistication of counterfeiters and pirates, it is nearly impossible for CBP offi-
cers to determine whether a shipment is the real thing.

It’s critical that CBP officers be able to communicate valuable information with
rightsholders the individuals most able to authenticate their products. For many
years, this important partnership between and copyright owners made it possible
to test and verify items seized at the border. Unfortunately, based off a new legal
interpretation of the Trade Secrets Act in 2008, CBP officers were instructed to re-
move bar codes and product markings, which are often the most valuable informa-
tion in weeding out counterfeit products. The new rules have resulted in a major
threat to valuable intellectual property and in turn, job creation. Procter and Gam-
ble, a major employer in my district, has faced many challenges with the change
in procedure, explained through a specific case study.

Congressman Ted Poe and I have introduced H.R. 4216 to provide a permanent
remedy to this deficiency by clarifying that it is not in fact a violation of the Trade
Secrets Act for CBP officers to share information and samples, including barcodes
and other identifying marks, with the rightsholders. This will result in renewed
partnerships to better protect intellectual property against imported counterfeits. It
is time we start untangling regulation that is strangling U.S. companies and pre-
venting job growth in these hard economic times.
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Prepared Statement of the Honorable Linda T. Sanchez, a Representative
in Congress from the State of California, and Member, Committee on the
Judiciary

Mr. Chairman,

Thank you for including H.R. 3668, the “Counterfeit Drug Penalty Enhancement
Act of 2011” in this important hearing about the security of the pharmaceuticals
upon which our constituents, seniors and children all rely.

I am proud to have introduced H.R. 3668 with my colleague, Representative Pat-
rick Meehan of Pennsylvania. I am also pleased to note that the Senate counterpart,
S. 1886, which was introduced by Chairman Patrick Leahy and Ranking Member
Charles Grassley of the Senate Judiciary Committee, passed the Senate by voice
vote earlier this month. This demonstrates that this legislation is needed, bipar-
tisan, and non-controversial. I strongly encourage this Committee to swiftly move
this legislation to a mark-up, and from there, to the House floor.

Why is it so important to move this legislation?

Because our constituents deserve to know the medicine they put into their bodies
is safe and effective. While all of our districts are impacted by counterfeit pharma-
ceuticals, I would like to describe an incident that occurred near my home in South-
ern California.

In Los Angeles, a mother and son went looking for some relief from their nagging
colds at what they thought was a health clinic. Unfortunately, what they were told
was medication didn’t just make them sick, it sent them to the hospital.

The mother reported that as soon as the “vitamin injection” hit her bloodstream,
her heart started racing. Then, her lips went numb and she started getting excru-
ciating headaches. After that, she started passing out. She lost 30 pounds in a week
and her pancreas stopped working.

This frightening story shows the dangers of fraudulent medicines are very real,
and the consequences can be fatal.

The Swiss drugmaker Roche, which produces the popular cancer drug Avastin, re-
cently became well acquainted with this rampant problem.

Roche is still investigating how phony vials of Avastin made it to nineteen oncol-
ogy practices in the U.S. The FDA began notifying clinics about the questionable
drugs in mid-February, but counterfeit Avastin might have made it to doctor’s of-
fices as early as last July.

Roche analyzed the vials of phony Avastin in February, and didn’t find the active
ingredient found in the cancer drug. However, they say they found traces of the
chemical acetone—a solvent used in paint thinner. To date, there is no medical use
for acetone.

Experts say that it’s tough to gauge what harm a counterfeit cancer treatment
can inflict on a patient because drug infusions are typically spaced out over weeks
and months. So, in the span of six months, a cancer patient might have received
up to twenty fake Avastin infusions.

That’s twenty treatments that did nothing to improve the health of a patient suf-
fering from cancer.

The list of drugs that authorities have found to be counterfeited is a long one.
They include medications that treat cancer, Alzheimer’s disease, ulcers, high-blood
pressure and high cholesterol. Certain vaccines have even been counterfeited.

Counterfeit drugs account for an estimated $75 billion in annual revenue. Why
are these criminals so bold? It’s because, currently, the penalty for selling a counter-
feit drug is the same as selling a bootleg DVD.

A DVD will not cause you bodily harm, but each year counterfeit drugs result in
100,000 fatalities worldwide. It stands to reason that we should have penalties in
place that reflect the serious health dangers posed by these phony medications.

H.R. 3668 would be a strong step by this Committee in addressing this problem.
This bipartisan, non-controversial legislation would increase the penalties for those
who engage in trafficking of counterfeit drugs acting as an important deterrent to
criminals and providing greater consumer confidence in their medication.

Thank you Mr. Chairman for holding this hearing, and I again urge this Com-
mittee to quickly move H.R. 3668.
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GOVERNMENT AFFAIRS 202/463-5310

March 27, 2012

The Honorable Ted Poe The Honorable Steve Chabot
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515 ‘Washington, DC 20515

The U.S. Chamber of Commerce, the world’s largest business federation representing the
interests of more than three million businesses and organizations of every size, sector, and
region, applauds you for introducing H.R. 4216, the “Foreign Counterfeit Prevention Act.” The
Chamber urges Members of the House Judiciary Committee to support this important legislation.

H.R. 4216 would facilitate cooperation between law enforcement and the business
community in combating the illegal importation of counterfeit and pirated goods by clarifying
that the Trade Secrets Act does not prohibit Customs and Border Protection (CBP) from sharing
unredacted samples, digital images or other information about suspect goods at the border with
trademark and copyright owners. Based on the sophistication of today’s counterfeit operations,
consultation with rights holders is often the only way a CBP officer can differentiate between
real and fake products.

Unfortunately, based on a new legal interpretation of the Trade Secrets Act in 2008, CBP
officers were told to remove the most useful information appearing on products or packaging,
including bar codes or other identifying marks, before sharing information with a rights holder.
In many cases, with the most relevant information removed, rights holders are unable to confirm
whether the product is genuine or counterfeit. When deprived of this valuable resource, CBP
officers are often unable to verify that suspect products are counterfeit, forcing them to release
shipments in the stream of U.S. commerce despite serious questions about their legitimacy.

H.R. 4216 clarifies that CBP agents can share full, unredacted information with rights
holders about products which they suspect are counterfeit or pirated. In doing so, it gives agents
access to the knowledge and expertise of the owner of trademarks and copyrights in order to
intercept illegal and often dangerous products from entering the U.S.

The Chamber supports the “Foreign Counterfeit Prevention Act” and looks forward to
working with Members of the Committee to achieve this goal.

Sincerely,

/. e Gati

R. Bruce Josten

Cc: The Members of the House Committee on the Judiciary
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March 26, 2012

The Honorable Ted Poe
United States House of Representatives
‘Washington, D.C. 20515

The Honerable Steve Chabot
United States House of Representatives
Washington, D.C. 20515

Dear Representatives Poe and Chabot:

The International Trademark Association (INTA) expresses its appreciation for your leadership
in re-establishing the ability of U.8. Customs and Border Protection (CBP) to share information
with rights holders in order to identify counterfeit and pirated merchandise, and then prevent it
from entering the commerce of the United States. We support your legislation, H.R. 4216, which
would remove an unnecessary obstacle to a custors officer’s ability to detain suspect goods.

Prior to 2008, CBP routinely sought the expertise of rights holders as they worked to interdict the
mounting and often overwhelming volume of illegal merchandise crossing our borders. While
the customs officers are well-trained in enforcerent techniques, the trademark or copyright
owner is in the best position to identify counterfeit or pirated products. In fact, CBP found that,
with the increased sophistication of counterfeiting and piracy, the guidance of the rights holders
is often the only way to differentiate real merchandise from fake. In 2008 however, custors
officers were told to remove or obliterate much of the identifying information transmitted to the
tights holder because to do otherwise would violate the Trade Secrets Act.

Your legislation would make it clear that the Trade Secrets Act was not intended to interfere with
law enforcement officers collaborating with intellectual property owners in identifying illegal
products. INTA thanks you for introducing H.R. 4216 and is prepared to work with your staffs
on this important legislation.

Mew Yorle | Shanghat | Brussels | Washington, D.C.

PowerfulNetworkPowerfulBrands.
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If you have questions or need additional information pléase comtact David Warr, Director
Government Relations at 202-261-6570 or by email at dwart@inta.org,

Sincerely,

MR

Alan C. Drewsen
Executive Director

cc. Members of the House Committee on the Judiciary



